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YK 347.122

A. B. ABCIEBUHY
Xmenonuvpruit incmumym MAYIIT

A0 NUTAHHA 3AXUCTY CYB’'EKTUBHUX LUUBUJIBHUX NMPAB

Haykosi npaui MAYT1, 2012, sun. 2(33), c. 89-92

3axucm ma oxopona cy6’cKMUSHUX UUBLILHUX NPAS 3A6HCOU 3AUMANA UiTbIHE
Micue cepe& meopemuunux 3acao L;uemzmozo npasa. Cucmemuuii aHali3 nouo-
JCEHD YUBLIICMUKU BIOCTIOKOBYE 63AEMO36 30K MAMEPIAILHO-NPABOGOT MA NPO-
Uecyanvroi cmoponu 10PUCOUKUIHI020 3aXUCIY NPABA.

Bask/nBUM 3aBIaHHIM JepKaBH € 3a0e3re-
YeHHS BiJIMOBIIHUX IOPUJANYHUX TapaHTiii Ha-
JIESKHOTO 3/1IMICHEHHST TpaB i cBOOO/ cyl €KTiB
rnpaBa. BaxksmBa posib BiJIBOJUTHCS IMBIJIBHO-
MPaBOBOMY 3axHUCTY, 3a JIOIIOMOTOIO $IKOTO
JOCSITAETHCST BiIHOBJIEHHS IOPYIIEHUX Maii-
HOBHUX IpaB abo 0COOMCTUX iHTEpeciB, TmoIe-
pe/lKeHHd 1 TPUITMHEHHS /iH, [0 MOPYIYIOTh
mpaBa il iHTepecu 3aiikaBieHux oci6 (ct. 15,
16 IusinpHOTO KOMEKCY YKpaiam — mami K
Ykpainn) [1].

Ha nymky B. II. Bosokanina, 3aBpaHHs-
MU I[MBLJIBHO-IIPABOBOI OXOpPOHU 00yMOBIIE-
Ha HeOOXi/[HICTh BCTAHOBJIEHHSI MEX 3aXUCTY
cy0O’€KTUBHUX IMBIIBHUX TIpaB. 3iHCHEHHS
Oy Ib-KOT0 Cy6 €KTUBHOTO IIpaBa, a TUM OiJIblie
IIJISIXOM 3aCTOCYBAaHHS 10 3000B’13aHOT CTOPO-
HU 3aXO/liB /IePKaBHO-TIPUMYCOBOTO XapaKTe-
Py, 3aBXK/IM 3a4illa€ He JuIle iHTepecu camoil
YIIOBHOBasKEHOI 0cobM, a i iHTepecH JepsKaBu
i cycmizibeTBa B IiJIoMYy, iHTEpecu 3000B’s13aHO]
CTOPOHH, a B Ps/li BUIIQJIKIB TAKOX i iHTepecu
TpeTix ocib [2, 203].

Cuain 3a3HaunTH, 1110 3aBJIAHHS IIPABOCY/I-
151 B TPOMAJITHCBKOMY CYCITLJIBCTBI MOJISATAE HE
JIMIIE B 3aXUCTI MpaB 3asiBHUKA, a i1 y 3a0e3Ie-
YeHHi iHTepeciB iep;KaBu 1 CyCIiJIbCTBA, IHTepe-
ciB 3000B’s13aHOI CTOPOHH, IpaB Ta IHTEPECiB
iHImMx ocib, sKi 3arikaBjieHi B MPaBUJIbHOMY
BUPpIllleHH] cripaBu. Tomy 3axucTt 1paB 3a ca-
MOIO CBOEIO MPUPOJIOI0 He MoxKe OyTH Ge3aMesk-
HuM. Ik npaBuibHO 3a3Havae B. I1. Ipubanos,
3/IIICHEHHS TIpaBa Ha 3aXUCT TaKOK Ma€ CBOI

Mmexi [3, 104—105].

besnepeuno, 1o 1uBiJibHEe TTPaBO HE TiJib-
KM BHM3HA€E 3a Ti€lo abo iHIIOK 0c00OI0 TIEB-
Hi cy0’eKTUBHI TpaBa i 000B’sI3KM, a i HaJa€e
VIIOBHOBa)K€HIll 0cobi mpaBO Ha IX 3aXUCT.
Caymraoio € aymka B. I1. Tpubanosa mpo Te,
o cy0’eKTHBHE MPaBo, sIKe HajaHe 0cobi, aje
He 3abe3IeyeHe Bij oro MopyIIeHHsT HeoOXil-
HUMM 32c00aMU 3aXUCTY, € JIMIIe “IeKJapoBa-
HuM npaBom” [3, 106]. Bes 3abe3neueHus aep-
JKaBHUMHU TTPABOOXOPOHHUMU 3aX0/IaMH, BOHO
MOKe PO3PaxoByBaTH JIMIIE Ha H0OPOBIIbHY
nopary 3 OOKy HeyIOBHOBa)KEHUX YJIEHIB CyC-
HiJIbCTBA, MOKe OYTH JIMIIe MOPaJIbHO 3abe3Iie-
YEHUM TIPABOM.

Y mpaBoBiii JitTepaTypi Teopilo po3me-
JKyBaHHS (POPM 3aXHCTY TpaBa HEPIIKO 3BOATD
BUKJIIOUHO /IO BiZIMIHHOCTI B MOPSIIKY PO3TJISLY
Tiel abo inmoi Bumoru. 3okpema, A. A. J[o6po-
BOJIbCHKUI BBaXKa€, HAIIPUKJIA, 1110 (popMu 3a-
XHUCTY TpaBa PO3MEKOBYIOTbCA “came y TOMY
MOPSIZIKY, B TiKt opmi, y SAKiH Tiasisirae BUPi-
MIEHHIO cIlipHa MaTepiajibHa Bumora” [4, 10].

Tak, GesnepevHicTh 3asBIEHOI YHMOBHOBA-
JKEHOI0 0COO0I0 BUMOTH CTBOPIOE 00’ €KTUBHY
MOZKJIMBICTh PO3TJSAY i€l BUMOTH B aJ[MiHi-
CTPATUBHOMY TIOPSIZIKY, a TIPe/l sSIBJIEHHST BUMO-
T, TIOB’SI3aHOI 31 CIIOPOM TIPO IMBIJIbHE TIPaBO,
[PUPOIHO, BUMArae OiJbll MOranbJeHOTO J10-
CJTI/KEHHST T 06’€KTUBHO BUMAra€e 4iTKillnx ra-
paHTiii Ooro MpaBUJIbLHOTO /03BOJIY, 1110, SIK ITpa-
BUJIO, MOXKe OYyTH JOCSATHYTO TiJIBKU B TIPOIIEC
MO30BHOTO TPOBA/KeHH. BisbIiie Toro, xapak-
Tep opraHy i 0coOJIMBOCTI Or0 KOMITETEHIIi Ha-
KJIAZIal0Th CBiil BIAOUTOK i Ha TIOPSIIOK PO3IIILY
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BUMOT y paMKax OJ[Hi€l i Tiel camoi gopmu 3a-
XUCTY IpaBa. Pa3oM i3 3aralbHUMU MOMEHTaMHU,
0 XapaKTepu3yloTh [lisJIbHICTh, HAIPUKJIA/,
OpraHiB Cyjy, TOCIOJIApPCbKOTO, TPETeHCHKOTO
Cy/Ly, He MOKHA He TIOMITUTH THX OCOOJIUBOCTE
y PO3IJISII CIIpaBy, SIKi BUILINBAIOTH 3 0COOJIN-
BOCTEl caMOl CTPYKTYPH 1 MOPSI/IKY CTBOPEHHS
1ux opraniB. Haperri, 1iJikoM 3po3ymiJio, 110
ocobmmBocTi Tiei abo iHIIOI (HOPMHU 3aXKCTY
IpaBa 3HAXO/ISITh CBOE BUPAXEHHs B crieruiiti
TOr0 200 IHIIOTO MOPSIAKY PO3TJISILY CIIOPY.

OTke, TPaBO Ha 3aXUCT € He JnIIe mpodIre-
MOIO MaTepiaJbHOrO 1IpaBa, aje IIeBHOI0 Mipoio
1 IUBIJIBHOTO TTpollecyaabHOTO 1paBa. Mixk TM
y HayIll IUBIJIBHOTO TPOIECYaJbHOTO TPaBa, a
y 3B’43KYy 3 IIUM TaKOK 3HAYHOIO MipoIo i B Ha-
VIIi IUBLJIBHOTO IPaBa, AOCIIIKEHHS IPOOIeME
IpaBa Ha 3aXUCT Y 3araIbHOTEOPETUYHOMY TLJIa-
Hi 3a3BUYAll 3BOJUTHCS JI0 MTUTAHHS PO TIPABO
Ha 1030B. [Ipu 11boMy y BUpillleHHI MUTAHHSI
PO TIPABO HA T030B BUSBUJIMCS y’Ke 1CTOTHI
PO36IKHOCTI.

Opna rpyna aBTOpiB BUXO/IUTD 3 €JUHOTO T10-
HATTS 1paBa Ha 11030B. [Ipu nbomy, mpote, oxHi
aBTOPH, 110 CYTi, 3BOJISATH MTPABO HA TIO30B JIUIIIE
JI0  MaTepiajJibHOI MPaBOMOYHOCTI, 30KpeMa
C. 1. BinpugHChKII, HATPUKJIAJ, He TIPOBOAUTD
po3MesKyBaHHS TIpaBa Ha II030B Y MaTepiajib-
HOMY Ta TIPOIleCyaJbHOMY po3yminHi [5, 179],
IHIII HAAIOTh WOMY BUWKJIOYHO TIPOIecyaibHe
snavennd, Hanpukiaa K. C. IOaenbcon, Toai gk
TPeTsI rpyIa aBTOpiB poOUTH cripobu 00’eaHaTH
MarepiajibHO-TIPABOBI 1 MpoIlecyaabHO-TTPABOBI
MOJKJIMBOCTI 3aXMCTy TIpaBa B €IMHE TOHATTS
mpaBa Ha 1Mo30B [6].

[H1a TpyIa aBTOPIiB BUXOUTH 3 HEOOXiIHOC-
Ti po3MeKyBaHHS TIpaBa Ha TI030B Y MaTepiab-
HOMY CEHCI 1 ITpaBa Ha 1030B Yy IIPOIeCyaJbHOMY
cerci [7; 8]. bBinmpime toro, nanpuknam, mpod.
M. A. Iypsiu pospi3Hse e i TpPeTe MOHATTS
1paBa Ha MM030B y 3HAYEHHI JieriTuMallii gk 1mpa-
Ba Ha 11eil KOHKPETHMIA 10308, TOOTO Y TOMY CEH-
Ci, UM 3agBJICHUI 11030B Y JJAaHOMY KOHKPETHOMY
BUTAIKY HAJIEKHOI ab0 HEHATIEKHOIO 3 TOYKH
30py 3aKOHY 0c006010 [7].

Haperrri, B JritepaTypi BUCJOBJIEHA TaKOXK
IyMKa TIPO Te, IO TIpaBa HA MO30B SIK TaKOTO
B3araJji He icuye. Tak, B. I. /[aeB npu posrisni
MO30BHOI (hOpMU 3aXUCTy TIpaBa B KPUMiHAJb-

HOMY TIpOlleCi BUXO/JUTH i3 3allepeuyeHHs Ha
3pa30oK IMPaBOBOI Kareropii “npaBa Ha I030B”,
CTIPAIOYNCh HA Te, MO “3MIMCHEHHICTh — IIe
iMaHeHTHa BJIACTUBICTb TIPaBa, i KOHCTPYIOBAH-
HST SIKOi-HEeOY/Ib CIeliaabHOl IPaBOMOYHOCTI Ha
3aXMCT MpaBa cyrepeduTs ioro cyTi” [9, 7].

Ils ocranmst Touka 30py € He Jwiie HeoO-
IPYHTOBAHOIO, a 1 MPaKTUYHO HEMPUNHATHOIO.
HeobrpyHToBaHicTh 1€l el 04eBH/HA, OCKIIb-
KU 1IPaBO Ha 10308, SIK TaKe, 10 HAJIEeKUTh YIIO0-
BHOBasKeHii1 0co0i, MPaBOMOYHICTD, MPSAMO 3a-
kpinseHa 3akoHoM (cT. 16 [IK Ykpainm) [1].

Boanouac npakthyHa HeNPUNHATHICTH 3a-
3HAUEHOI iJlel IOJIsATa€E B TOMY, 1110 BU3HAHHS
“gmificHenHocTi”  IMAHEHTHOIO  BJIACTUBICTIO
OyIb-SIKOTO Cy0'€KTUBHOIO TIpaBa Mo CyTi 3Hi-
Ma€ MUTAHHS PO TOTPedy HOro MpaBoBOTO 3a-
XHUCTY 3arajioM, MiIpUBAE MPUHITUT IOPUTAIHOT
rapaHTOBAHOCTI Cy® €KTUBHUX UBITHHUX TTPAB,
1[0 HA/IAIOTHCSI TPOMAJISTHAM 1 OpTaHi3allisiM.

Y KOxHI ranysi mpaBa 3aKpilieHi HOpMU
PO 3aXUCT BiJINIOBIIHUX TIPpaB i iHTepeciB ¢i-
BUYHUX Ta IOPUAUYHUX OCI0, 10 OXOPOHSIFOTHCSI
3aKkOoHOM. BonHoyac y *KOAHIN 3 HUX HE HABO-
JIUTHCS TOHATTS 3aXUCTY IpaBa. be3cyMHiBHO,
KOHKPETHUM Tajy3sdM BJACTUBI CBOI CIIEIU-
diuni criocobu foro 3axucry, 06yMOBJIEHI po3-
OIsKHOCTSIMU B TIpeIMETax i METo/aX IPaBOBOTO
peryJoBaHHS 1UX ramyseil. OnHak, gk y Teopii
IIMBIJILHOTO TIPaBa, Tak i B 3arajibHili Teopii mpa-
Ba HeMac IIOKU OCTATHHOI YITKOCTI, IO CJIiJ
PO3YMITH TIiJ1 3aXUCTOM IIpaBa, sika WOro mopu-
JINYHA IPUPO/IA 1 3MICT ITPABOBOTO 3aXUCTY, HOTO
poJib y MeXaHi3Mi TPaBOBOTO PeTyJIOBaHHS i
B3aEMO3B’I30K 3 IHIMUMU ITPABOBUMH KaTETOPi-
SIMU, 30KpeMa — OXOPOHOIO TIPaBa, 3/1iICHEHHSIM
IpaBa, MPaBO3aCTOCYBAHHSAM Ta iH. S K ITpaBuIO,
Ti/T 3aXMCTOM PO3YMIETHCSI TPUMYCOBUH (BifI-
HOCHO 3000B’s13aHOT 0c0OM) croci6 3iiCHEHHS
MOPYIIEHOTO TIpaBa 3 METOI0 MOro BiJIHOBJIECH-
Hs1, TOOTO MipH, SIKi 3aCTOCOBYIOThCS BJKE TICJIst
MOPYIIEeHHS TIpaBa, /i Horo BigHOBJAeHHSA. Ha
HaIlly JIYMKY, OXOPOHOIO IIpaBa € MipH, CIps-
MOBAaHI Ha IOIePe/IKEHHS MIPaBONOPYIIEHHS i1
YCYHEHHSI TIPUYUH, M0 iX TOPOKYIOTh, TOOTO
MipH, HIO 3aCTOCOBYIOTLCS K IOIEepe/KeHHS
MIPaBOTIOPYTIIEHHS.

[Torpeba B 3axucTi IUBLJIBHUX NpaB W iH-
TepeciB, 1[0 OXOPOHSIOTHCS 3aKOHOM, BUHMKAE
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y 3B'SI3KYy 3 IMOPYIIEHHSIM IMX 1paB abo 3J10-
BJKUBAaHHSM HUMH, HEBUKOHAHHSIM IOPUINY-
HUX 000B’SI3KiB, BHHUKHEHHSIM MiK CTOPOHAMMU
CyIepeyuKy TIpo HasBHICTD MpaB Ta 000B’I3KIB i
T. 1. TobTo MexaHi3M peasizaiii IpaBoBOro 3a-
XHUCTY BKJIIOYAETBCSA Y cepy MPaBoOBOTO pery-
JIIOBAHHSI TOJIi, KOJIM HEOOXITHO YCYHYTH Tepe-
MIKO/M, 1110 BUHUKAIOTh HA NIJILAXY 3iHCHEHHS
cy0’€KTUBHUX TIpaB Ta IHTEPECiB, 1[0 OXOPOHSI-
10TbCd 3aKOHOM. OXOpOHA K TIPaB i 3aKOHHUX
iHTEpeciB JIOCSATAETbCST 3a JIOTIOMOTOI0 BUKO-
pUICTAHHS TIPAaBOBUX 3aC00iB, 110 3a0€3IeYyI0Th
HOPMaJIbHUH XiJl peaJii3allii pasa, IepeTBOPeH-
HST 3aKJIaIEHUX Y Cy0 €KTUBHOMY TIpaBi MOKJI-
BocTeil y peasibHicTh. To6TO OXOpOHa TIpas i 3a-
KOHHUX 1HTEPECiB MOJATAE Y BKUTTI IPABOBUX
3ax0/liB, 1110 CHPUIIOTh BIJIbHOMY 3/[iliCHEHHIO
YIIOBHOBAKEHOIO 0COGO0I0 CBOIX TIpasB, i, THM ca-
MUM, — [TONEPe/IKEHHIO TTPaBOIIOPYIIEHb U yCy-
HEHHIO IIPUYMH, SKi 1X CHPUYUHUIIN.

3axuct Ccy6'€KTUBHUX IIMBUIBHMX IPaB
y TOPUCAUKIIAHUX OpraHax MicTuTh y co0i
eJIeMeHTH MaTepiaJibHO-TIPaBOBOrO i TIpoile-
CyaJIbHO-TIPaBOBOTO MOPsiKY. Ile 06yMOBIIEHO
THUM, [0 TEPMiH “3aXUCT IUBLIBHUX TIpaB” Mic-
TUTH1 “MaTepiaTbHO-TIPABOBUI, i TPOITECyaTbHO-
MPaBOBUN 3MICT, TOMY MO CIEI[iaJibHOT TepMi-
HOJIOTIi /I pO3MeKyBaHHS 3axucty B cdepi
MaTepiaibHUX 1 TMPOoIlecyaJbHUX TIpaB HeMae”
[11, 5—6]. 3 mMaTepiasbHO-TIPABOBOTO GOKY, aKT
3axHCTy CyO'€KTUBHOTO TpaBa W iHTepecy, IO
OXOPOHSIETHCS 3AKOHOM, TIOJISITAE Y 3aCTOCYBaH-
Hi 3aX0/1iB MaTepiajibHO-IIPABOBOTO BILJINBY Bi/l-
HOCHO 3000B’s13aHOT CTOPOHU, KOHCTaTaIlii IIpaB
BIZIMOBIAHNUX CYO €KTIB 1 T. 1.

3 iHmoro GOKy, 3aXMCT Cy0'€KTUBHUX IU-
BIJIBHUX TIPaB W iHTepeciB, MO0 OXOPOHSIOTHCS
3aKOHOM, BIiJIMOBIIHUMHU IOPUCAUKITIHHUMU OpP-
raHaMu 3JIUCHIOETbCI B TIEBHIN IpoIlecyasb-
Hill opMi, OCKIJIbKK 3alliKaBJeHi 0coOM Hajli-
JISTIOTBCSI  KOMILJIEKCOM  TIPOIeCyaJbHUX IIPaB,
3a JIONOMOIOI0 SIKUX 3a0e31e4yEThCS 3aXMCT
cy0’€KTUBHUX TpaB W iHTEpECiB, IO OXOPOHSI-
OThCSI 3aKOHOM. TaKMM 4YMHOM, 3 I[I€I TOYKH

30py 3aXHUCT HOCUTH IMPOIECYaTbHUN XapaKTep
TaKOX.

OTke, MOKHA 3pOOUTH BUCHOBOK, 1110 3aXUCT
IUBIJIBHUX TIPaB i iHTEpeciB, MO OXOPOHSIOTh-
Cs1 3aKOHOM, 3a0€311eUy€EThCS He TIIbKN Y hopmi
IOPUCAUKITINHOI /IisSJIBHOCTI BiJIMTOBIIHUX opra-
HiB, a I AIIMM caMUX 3allikaBJIeHUX 0cib, TOOTO
TisIMU YTTOBHOBakeHOi a00 3000B’s13aHOT 0COO.
3axucT mpaBa B IMX BUIAJKAX, TYyT MU IOTO-
mkyemoch 3 aymkoio I1. @. Emiceiikina, nocs-
Ta€THCA B Pe3yJabTati ikl (PaKTUIHOTO TOPSIIKY
i BizOyBa€eThCca M03a IOPUCAUKIIIAHOW (TIpolie-
CyaJbHOI0) (POPMOIO: Yy paMKaX OXOPOHHUX Ma-
TepiasibHUX 1paBosifHocuH [10, 9]. IIpote, Ha
HaNIy JYMKY, B JKOJJHOMY Pa3i He MOJKHA BeCTU
MOBY IIPO CAMOCTIHY peasli3allito CaHKIIii yI1OB-
HOBayKEHOIO 0COH0IO0.
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3axucm cyd eKmuSHUX YUBIILHUX NPAB T THMEPECI8, UL OXOPOHIIONCS 3AKO-
HOM, GIONOGIONUMU HOPUCOUKUTIHUMU Op2aHamMu 3a0e3neuye Gi0H0BIeHHs NOPY-
uleHux Manosux npas abo ocobucmux inmepecis. Pospisusiomo nosoeny gopmy
3axUCMY NPABA, 3aXUC UUBLILHUX NPAB Y NOPAOKY OKPEMOZO NPOBAVNCEHH 8
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cydi mowo. Oxopona npas i 3aKOHHUX THMeEPecie NOLALAE Y GHCUTNME NPAGOBUX
3ax00i6, WO CNPUSIOMD GIILHOMY 30ILCHEHHIO YNOBHOBANCEHOIO 0C0O0I0 CBOIX
npas, a omice, NONEPEONCEHHIO NPABONOPYULEHD T YCYHEHHIO NPUMUH, WO iX CnpU-
YUHUTU.

3auuma cyboexMuBHLIY ZPANCOAHCKUX NPAB U OXPAHACMBIX 3AKOHOM UHME-
Pecos coomeemcmsayouuUMU 10PUCOUKYUOHHBIMU OPZAHAMU 00ecneuusaem 60-
300HOBNEHUEC HAPYUEHHDIX UMYULECMBEHHBIY NPAS WU JTUYHLIX uHmepecos. Pas-
JAUUAIOM UCKOBYIO (POPMY 3aUUMbL NPABA, 3AUUMY 2PANCOAHCKUX NPAG 8 NOPsiOKe
ocobeniozo npoussodcmea 6 cyoe u m. n. OXpana npag u 3aKOHHbIX UHMEPECOs
3AKTIOUACTNCSL 8 NPUHAMUU NPABOGHIX MED, KOMOPbLe CROCOOCMBY10m c60000HOMY
OCYUECMBIEHUIO YNOTHOMOUECHHBIM JUUOM CBOUX NPAB, A CLe008AMENbHO, NPeo-
YNpesrcoenuIo NPAsOHAPYULEHUTL U YCMPAHEHUIO NPUUUH, KOMOPLLE UX NOGTEKIIU.

Protection of equitable civil rights and guarded by law interests provides
proceeding in the broken property rights or personal interests corresponding
Jurisdiction organs. Distinguish the lawsuit form of defense of right, protection
of civil rights in order of separate realization in a court and others like that. The
guard of rights and legal interests consists in the acceptance of legal measures that
assist free realization the authorized person of the rights, and thus, to warning of
offences and removal of reasons, that they were entailed.

Hagiviwna 16 rpygHs 2011 p.
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