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Miscpezionanvia Axademis ynpaeninns nepconaiom, m. Kuis

3BUYAEBE NMPABO | 3AKOH Y PETYJIIOBAHHI
LLTIIOBHO-CIMEMHUX NMPABOBIAHOCUH

HA YKPAIHCbLKIA TEPUTOPII Y CKJIAAI
POCINCbKOI IMMEPII (XIX — nouarok XX cr.)

Haykosi npaui MAYTT, 2008, sun. 2(18), c. 354—358

Hocrioncyemvpes numanms po3sumxy ykpaincvkozo cimetinozo npasa y XIX — na no-
uamxy XX cm. Posensdaemocst npouec nowupenns na mepumopii Yepainu npasa Pocitico-
Kol iMnepii ma anarisyemvcs Cnigichyeanms 36UUAE6020 NPABA NOPSO i3 3aKOHOM Y cepi
Pezymosaris uA0OHO-CIMEUHUX NPABOGIOHOCUH.

YkpaiHcbKke ciMeifHe MTPaBo y MPOIIeCi CBOTO CTa-
HOBJIEHHS Ta iCTOPUYHOTO PO3BUTKY 3a3HAJIO BILIUBY
6araThOX YNHHUKIB, HATTPUKJIA/], TAKUX K KAHOHITHE
MpaBo, HaIliOHAJTbHE TIPABO iHIKUX KpaiH Ta iH. Ame
yKpaiHili, mepebyBaloun BIPOAOBK TPUBAIOTO 4acy
izl Baazgoio pisuux gepxap (Jluteu, [lombmri, ABc-
Tpo-Yropuiuuu, Pociiicbkoi immiepil), 3aBxK/au HaMa-
TaJIiCs BIJICTOATH CBOI HAITIOHAJIbHI TTPABOBI TPaju-
1ii, aki HalOiMbIIe 3HANIIN CBOE BioOpaKeHHS y
3BUYA€BO-IIPABOBUX HOPMax. ¥ raiysi CiMeHHOTo
npasa, K BiZioMo, 371€6iJIblle BigirpaBajo BUpimaJib-
HY POJIb caMe 3BUYa€EBe TMpaBo, sike y XIX — Ha 1o-
yaTKy XX CT. TPOIOBKYBAJIO CIIBICHYBaTH MOPSI] i3
YIHHUMHI KOAM(piKoBaHUME 30ipKaMH IIpaBa.

TaxuM YMHOM, TTOCTAE MUTAHHS: 1[0 caMe, 3BUYac-
Be TIPaBO UM 3aKOH, Bi/lirpaBajio BUPIMIAJBHY POJIb Y
Pery/IoBaHHI HUIOOHO-CIMEHMX BiZHOCUH Ha K-
paincpknx 3emuax y XIX — na mouatky XX cr.?
Jlnst 3'sscyBaHHsST 1[bOTO MUTAHHS Tpeba JOCTiTUTH
3aKOHOZIABCTBO TOTO Yacy, paili IOPUCTiB Ta iCTOpHU-
KiB, a Takox iHmi jkepena. OcobauBy yBary Heob-
XiZIHO 3BepHyTH Ha pociimkerHs 1. YybuHcbKOrO,
I. Opmrancbkoro, B. Cunaiicbroro, K. 3a60poBcbKo-
ro, M. Bragumupcbroro-bBynanosa, M. Topuakosa,
M. AnTokosbebkoi, A. Heuaesoi, M. Ipumuny, O. IBa-
noscbkoi, O. [lleBuenka, O. Kamitenko.

CyuacHi ¢axiBili y Tamysi ciMeiiHOTO TTpaBa po3-
MMOYMHAIOTh PO3TJISA/] TMUTAHHS ICTOPil Ti€i Tamysi
mpaBa 3aebibine 3 XIX c1. Ile TOsSCHIOETBCST THM,
IO 3 ILOTO Yacy MPOBITHUM PETYJIATOPOM TLITIO0-
HO-CIMEMHUX BIJJHOCUH TTOYMHAE BUCTYIMATH 3aKOH.
BisbiricTs miapyYHUKiB i3 ciMeHOTO TIpaBa, aHaJIi-

3yI04U 11eH mepioj, cBiauarh, mo Pociiicbka iMiepis
KOPHUCTYBAJIACs OCUTH BiZICTATTNM 3aKOHOABCTBOM.
Ha nymky O. Kamitenko, Takuii aHami3 J0peBOJIIO-
[IITHOr0 3aKOHOZABCTBA € OAHOOOKHM i IepeBaskKHO
3YMOBJTIOETHCS YCTIATKYBAHHSIM TIOTJIS/IIB i IO THKA
COITIAJIICTUYHOI JIep;KaBU, gKa MPOBAIAIA TPUHITUI
“Bce KamiTaJicCTUYHE — ITOTaHe, BCE COIliaJiCTUYHe —
no6pe” [10, 77]. He morokyo4rch 3 0MHOGOKIM He-
TaTUBHUM CTaBJIEHHSIM /IO CIMEHHOTO ITpaBa I[bOTO T1e-
piomy, M. AHTOKOJIbCbKA 3a3HAYAE, 10 “y HAIIPIMKY
BPETYJIIOBAHHS ... IPABOBIJIHOCHH Y IOPEBOJIOIIHHI T
Pocii 6ys10 3pobieno Benukuii Kpok ynepen. Cimeii-
He 3aKOHO/IABCTBO 1IbOTO Yacy B IIJIOMY HepeGyBasio
npubAU3HO HA TAKOMY K PiBHI, K I 3aKOHOAABCTBO
6inbmocti eBponeiicbkux aepxkas” [1, 62]. Ha namry
JIyMKY, TaKe CTaBJEHHS /10 CiIMEHHOTO TpaBa ope-
BOJIIOIITHOTO Tepiogy Morio 6yTu copMOBaHe IIijl
BIIJTUBOM aHTUPEJIITIHHNX, AT€ICTUIHUX TOTJIS/IIB pa-
ISHCHKOL Byaau, 60 ciMeliHe IIPpaBo JOCIIKYBaHOIO
yacy 37ebibine 6yI0 TATOpsAKOBaHEe KaHOHIUHIM
HOPMaM ITPaBOCJIABHOI 1IEPKBU.

Hemox1nBo BcebGiUHO i MOBHO JOCTIAUTH IIPO-
11eC €BOJIOIII THCTUTYTIB YKPAiHCHKOTO CIMEUHOTO
mpaBa y XIX — na novyarky XX cT. Ta Mipy BILUIUBY
Ha 1ioro ()OpMyBaHHS 3aKOHY 1 IIPaBOBOTO 3BMYAIO
6e3 3’sicyBaHHsI iICTOPHYHUX TIEPELYMOB TIONIAPEHHST
B YkpaiHi pociticbkoro npasa. Ha mouatky XIX cT.
OlJIbIlIa TEPUTOPIST YKPATHCHKUX 3eMeJIb BXOAUIA 10
ckaany Pociiicekol iMmepii, a came e’ saTh ryOepHiii:
Bonunceka, Karepunocnascbka, KuiBcbka, Muko-
maiBcpka (3 1812 p. — Xepconcbka), Ilominbebka,
ITosxrasepka, Cinobigchko- Ykpaincbka (3 1835 p. —
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XapkiBcoka), Taspiticeka it Uepwiriseoka [5, 1713].
[TomiTuka 11apu3My, CIpsIMOBaHA Ha I[€HTPAJTI3aINIo
i yHiikaliio epKaBHOTO YyIpaBIiHHs, Iepenba-
yaJia TIOMMUPEHHST Ha YKPAIHChKI TEPEHW POCIChKOI
MPaBOBOI CUCTEMU TIPU BUKOPUCTAHHI OKPEMUX MicC-
neBux ocobamBocteil. Ha 6ibimocTi yKpaiHChKIX
3eMeib 710 40-x pokiB XIX cT. IpoioBKyBaso Aistu
MicileBe 3BMYa€EBe MpaBo, 36epiraiu ynuHHicTh JIU-
TOBCBKI CTaTyTH it 30ipHUKYN Marae6yp3bKOoro mpasa.
Pociiicpke 3aK0HOIABCTBO B 1€l Tepio]] 3aCTOCOBY-
Basiocst yuiie Ha teputopii Cnobiachro- YkpaiHch-
Koi rybepwii [5, 723]. Ha nouarky XIX ct. 3 MeToI0
yHi(ikalii cemapaTHUX HOPM IpaBa YKPaiHCHKHUX
3eMesib, o BXoawam A0 Pociiicbkoi iMmepii, 6y/o
BUMHEHO cIpoly Koxudikaiii MiciieBoro mpasa.
PesymbraToM 1bOTO cTasa, 30KpeMa, 36ipka 3aKOHO-
JABCTBa, CKJaazeHa 1/ kepiBaunTeoM O. /laBugosu-
ya, — “3ibpanns manopocificbkux mpas” (1807 p.).
I1. V uporo akty masa nassy “IIpo mmo6”. s 36ip-
Ka 3aKOHIB Tak i He 6yJa odilliiiHo 3aTBEp/IKEHa, aje
MpaKTUKaM¥u MUPOKO BUKOPUCTOBYBastacs [4, 154].
Tomy “3ibparHs MAJIOPOCIICHKUX MTpaB”, K BAATUI
36ipHUK peajbHO II0YUX HOPM IMBIJIBHOTO MpaBa
JliBoGepesxksKs, 9acTKOBO OyJI0 BKJIIOYEHO 10 3BO-
ny 3akoHiB Pociiicbkoi immepii (1833 p.), me kHura
1 Tomy X mpucBsUyBasiacs ciMeiiHOMY TIpaBy i MaJia
HasBy “O mpaBax u 00513aHHOCTSIX CEMEHCTBEHHbBIX .
I 3 1840 p. Ha JliBoOepesxkki, a 3 1842 p. Takox i Ha
[IpaBoGepexsKi, MOMMPIOETHCA 3araJbHOIMIIEPCHKE
mpaBo. AJie, CKaCOBYIOUH [Iif0 HOpM JIMTOBCHKOTO CTA-
tyTy Ha JIiBoGepexHiit Ykpaini, BogHouac 10 X ToMy
3Boay 3akoniB Pociiicbkoi immiepii GyJsio BKIIOUEHO
JlesTKi HOpMHU “3BOJIy MiCIIEeBHUX 3aKOHIB 3aXi/[HUX Ty-
GepHiit”, aKi MaJi YMHHICTH Juire y TosTaBebKiil Ta
YepHirisebkiii rybepHisx [9, 74].

TakuMm yuHOM, Y cepi peryioBaHHs IUTIOOHO-
cimeirinux BigHocuH y XIX — Ha mouatky XX cT.
CIIOCTEPIrasocsl CIiBICHYBaHHS ep:KaBHOTO IIpaBa
Pociticbkoi immepii, 4aCTKOBOTO 3aCTOCYBaHHSI MicC-
1I€BOTO TIpaBa i 3BMYAEBOTO TMpaBa. Aje Ha 1eil yac
3BUYAll BiKe miepectaB OyTH OCHOBHUM PETYJISITOPOM
MPaBOBITHOCHH, y TOMY YHCJI y cpepi ciMeltHOTO Ipa-
Ba. Ha mepire miciie BUCTYyTTUB 3aK0H, a 3BUYAM JIUTITE
B OKPEMUX BHIAKaX MaB XapakTep cyOCHUmiapHOTO,
JIOTIOBHIOIOUOTO JKepesia mpaBa. “OCHOBHI 3aKOHU
Pociticbkoi immepii” 1802 p. BcTaHOBIIOBAIN MOK-
JIUBICTD 3aCTOCYBAHHS Cy/laMU MiCIIeBUX 3BUYAIB, K
JUKepesia 1IpaBa, BUKJIIOYHO CTOCOBHO YY>KEPOALIB i
cessin. Y 1864 p. y Cynosux craryrax 6yJ1o 103B0Jie-
HO MUPOBUM CY[IJISIM 3aCTOCOBYBATH 3arajibHOBIZIOMI
MiCIIeBi 3BMYAl y BUIIQ/IKAX, KOJH 1€ I03BOJICHO 3a-
KOHOM, a60 SIKIIO MeBHE MTUTaHHs 3aKOHOM He BPeTy-
aboBaHe. [li3Hile B3arasi 3aCTOCYyBaHHS 3BUYAI0 HE

nepeabadanocs 3aKkoHoM, a 6yJI0 BCTAaHOBJIEHO BUMO-
Ty Y BUTAIKy HETIOBHOTH, HESCHOCTI, HETOCTATHOCTI
abo cymepeuHocTi 6a3yBaTH PillleHHs Ha 3aTATbHOMY
cMucTi 3akoHiB [9, 67-68).

He cutix 3a6yBaTut po iCHyBaHHS TaKOTO BaXKJIH-
BOTO eJIeMeHTa CIMENHOTO TpaBa TUX YaciB, SIK Iep-
KOBHI KaHOHM. Taky OLIIHKY BILJINBY KaHOHIYHOI'O
npaBa Ha cimeline ga€e Buenunit XIX ct. I. T. Opiiance-
kuit: “IlepeBaskHe 3HAUEHHS IIEPKOBHOTO €JIEMEHTA B
ciMelfHOMY IIpaBi ITO3HAYAETHCS JOCUTL HECIIPUSIT-
JINBO Ha HAIIIOMY 3aKOHO/IABCTBI ITPO CiIMENHNUN COI03
y 6ararbox BigHOIIEHHSAX. I3 30BHIiIIHBOIO, (GOpP-
MaJIbHOTO OOKY OHOYACHE iCHYBAaHHSI IBOX JIKEPeJI
ciMeITHOTO TTpaBa — IEPKOBHOTO i IEPKaBHOTO — MA€
CBOIM HACJHIIKOM PO3IMOPOIIEHICTh 1 HEePIIKO CcyTie-
PEeUYUBICTD TIHOTO BiJ/ILTY IUBIJIIBHOTO TIpaBa... B3a-
raji 6yJio 6 Tpy600 IOMIJIKOIO IIPUILYCTUTH, IO Ha-
BiTb TaM, Jie IUBiJIbHI 3aKOHM, BUKJI/IeH] ¥ 1-i1 KHU3i
X ToMy, He POOUTHCS TIOCUJIAHHS Ha TIEPKOBHI mpa-
BUJIa, BOHU CIPaBJi BUYEPIYIOTH co600 3MicT Jito-
4oro y Hac ciMmeitHoro npaBa” [12, 248—-249]. 3 nium
He MOYKHa He MOroAnTHCs, 60 aHami3 HopM KH. 1 T. X
3oy 3akoHiB Pociiicbkoi immepii nae 3mory 3pobu-
TU BUCHOBOK, IO BOHU TEPEBAKHO CKJIAAAIOTHCS 3
OJIOKEHb KAHOHIYHOTO MpaBa. Bijblie Toro, miob
BU3HABABCA 3aKOHHUM Ha ImiacTasi ¢T. 251 31 ku. 1
T. X 3Boay 3akoHiB Pociiichkoi iMItepii sintie y pasi
HOT0 YKJIaAeHHs B IIEPKBi, 60 FOJIOBHUM JOKA30M yK-
JaieH st U100y OyJia MPUXOAChKA METPUYHA KHUTA.

Cama mporiesypa ykaaJAeHHs 1utio0y, nepeada-
yeHa 3BOJIOM 3aKOHiB PociiichKoi iMIIepii, MOBHICTIO
Bi/INOBi/Iaj1a BU3HAYEHIM KAHOHIYHUM TIPABOM Iiepe-
MOHIi BiHYaHHS. 3aKOHOM IyOJIIOBAIUCS 1EPKOBHI
MPUITUCH CTOCOBHO YKJIJIeHHs IIII00Y, 10 iCHYBa-
Jin Ha Toi vac. To#, XTo 6akaB yKJIACTH TILTI00, MaB
MOBiZIOMUTH CBOTO MPUXOJCHKOTO CBSAIIEHUKA, THCh-
MOBO a60 B ycHiil ¢hopmi, TIpo Take GaskaHHs, 3a3Ha-
YMBIIKA CBOE iM’s 1 IIpi3BHIIE, YMH ab0 CTaH, a TAKOXK
iM’st, Tipi3BuiIne i ctan HapedeHoi (ct. 25 kH. 1 T. X
3Boany 3akoHiB Pociiichkoi immepii). Ilicas 1poro
CBSIIIEHVK MAB OTOJIOCUTH B IIEPKBIi PO MaiiOyTHIi
06. Take orosonreHHs po6UIOCh y TpU HAMOIMAK-
4i Hezii ab0 y CBSITKOBI IHI IJIsI 3'sICyBaHHS IIUTaH-
HST: 9M HEMae TIEPEIKO/ TSI MaltGyTHBOTO TLITI00Y.
Ocobmu, sAKi MMOCh 3HAJIU TIPO TEPENTKOAN CTOCOBHO
OTOJIONIEHOTO TLII00Y, TIOBUHHI GYJU MOBIIOMHUTH
po 1ie csinernka. [eii mporec MaB Ha3By “001yK”,
i 3amuc mMpo Moro 3/iMCHEHHS, 3aCBiAUeHUN TTiau-
caM¥l HapeyeHWX i CBi/IKiB, POOMBCS y CIeIlasbHiil
“oburykoBiit kuu3i” [15, 342]. Hessaskatouu Ha Te,
1[0 3aKOH BM3HA4aB 3aKOHHUM CIIOCOOOM YKJIaAeH-
Hs1 LTI00Y 00pSsi/l BIHYUAHHST, Y HAPO/Ii TOJIOBHUM 3a-
JINIIAJIOCS Beciyuid. 3BUYail He O3BOJISAB MOJIOILUM
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JKUTHU Pa30M, He CTIPABUBIIHN BEeCJIJIA. 3 OTJISAY Ha T1e
y XIX cT. mepkBa mocTynuiaacs HapoOJAHOMY 3BUYAE-
BOMY TIpaBy THM, IO J03BOJUJIA BiHYATUCh Y I€Hb
BECIJUIS, 1 TAKUM YMHOM Hamarajaach ob’e€HaTH Ha-
poxuuii i ieproBHui MLT006 [ 14, 298)]. T X0Ua BiHuaH-
HS TIOCTYTIOBO CTAa€ TPAAUIIIHUM BeCiTbHUM 00psI-
JIOM, B OKPEMUX perioHax YKpaiHu BOHO Maiixke 10
noyarky XX CT. Bce K BiOyBasocsi 10 Beciuist: abo
Bifipasy micJist cBaTaHHsA, abo MiC/IS 3apydYuH, 1HOAI
Harepeo/iHi Beciyig y watHuito [11, 197].

3 MPaBOBOTO MOIJIALY IUTIOOHUHI COI03 Y AOCITII-
JKYBAHMIA [IEPIoI ABJISAB COO0I0 YrOLy MiK YOJIOBIKOM
i KIHKOIO IIPO CIIiJIbHE MOCTINHE XKUTTH, Mo Oyia BU-
pakeHa B mepeadadeHiil 3aKkoHOM (opMi i MaJjia ropu-
muni Hactiaky [8, 491]. g Toro mob ykiagenuii
nwno6 BBasKABCs MIICHIM, HeOOXiAHO OYJI0 JomepKa-
THCh HU3KU yMOB. 1li yMOBU BU3HAYAMICS 3aKOHOM,
3BUYAEBE MTPaBO, CPOPMOBAHE BiKaMU, Y CBOIO UEPTY,
TaKOK MICTUJIO Taki yMOBH, sIKi iHKO/M 36iranucs i3
HOPMaMU 3aKOHY, a Y IeSIKIX BUTAKAX CyTePedmIn
iM. 30KpeMa, YMOBOIO [iHCHOCTI MITI00Y OYJI0 10CsAT-
HEHHsI MOJIOJIMMU TILTIOOHOTO BiKY, SIKHIA /75T OHAKIB
crtanoBuB 18 pokis, a a1 giByaT — 16 pokiB (cT. 3
kH. 1 1. X 3Bony 3akoHiB Pociiicekoi immepii). Tum
Gisbie  ocobsuBicTio 3Boxy 3akoHiB Pociiichkoi
imMmepii 6yJ10 BU3HAYEHHS TIPAHUYHOIO MIIHOOHOTO
Biky — 80 pokis (ct. 6 k. 1 1. X), 1110 6yJI0 IpAMUM
Bi/l/I3epKaJIeHHSIM TIepKOBHUX TpunuciB. OmHak y
HapoAHOMY NoOyTI cepe; YKpaiHnmis 36eperiocs 10
1IHOTO YaCcy YMMAJIO 3AJINIIKIB JIABHIX TPAJIUTIIH, SIKi
TOMTyCKATN TOPYIIEHHS INX BiKOBUX MeXK BCTYITY
710 TLT060Y, Y TOMY YUCJI TOMOBJIEHICTD MisK POJIH-
YaMU TIPO YKJIAAEHHs MUio0y Misk MasositHiMu |3,
352]. Haponuwii 3Buuaii, KpiMm Toro, mnepenbayasn
JOTPUMAaHHS YEProBOCTI y THUX ciM'siX, fie OyJo je-
KiJIbKa iTedi: cTapimi MoBUHHI GyJIM OAPY/KyBaTHUC
nepuumu. KpiM Toro, stk 3akoH, Tak i 3Budaii 3a6o-
POHSAIM MIII0OK MizK KPOBHUMU POAMYAMU OJIM3BKOI
criopifiHeHocTi. Takok 3aKOH BCTAHOBJIIOBAB O/IHIEID
3 HAWBaKJIMBINIMX ICTaB AIACHOCTI HLIIOOY Bidb-
HY i cBifloMy 3ro/ty HapedeHuX. Tak, y 3B’I3Ky 3 1UM
BBOKATHCS HEIINCHUMA TILTIOOW O0KeBiIbHUX 0Cih
(ct. 5xu. 1 1. X 3Bomy 3akoHiB Pociiichkoi imrepii), a
TaKOX TLTIOOW, YKJIaIeH]i 3 TPUMYCY i MITXOM 06Ma-
Hy. 3aKOH 3a60pOHSIB BCTYMATH JI0 MO0y 6€3 /103-
BOJIy GATbKIB, OMIKYHIB i MiK/IyBagbHUKIB (CT. 6 Ki. 1
T. X 3Boxy 3akoHiB Pocilicbkoi imnepii). I1g Bumora
GyJia XapaKTePHOIO TaKOXK i [IJisi YKPAiHChKOTO 3BHU-
yaeBoro npasa. /lociiHIK HApOHUX TPABOBUX 3BU-
gaiB [1. UyOUHCHKUI aKIeHTY€E yBary Ha TOMY, 1110 B
Vkpaini 6aTbKu 3BMYAIHO TIPUCIYXATHUCS 10 BUOOPY
cBoix ziteit [16, 78]. Tomy, xoua MOJIOII y>Ke YACTO
cami obupaau cobi HapeyeHUX, OCTATOYHE PilIeHHS

3aBskau OyJ10 3a barbkamu. I came JOMOBJIEHICTD Mizk
GaTbKaMM MOJIOAMX IIPO HAMIpP OAPYKUTH AiTel Oyia
TUM IHATPYHTSIM, Ha IKOMY BifOyBaucs 3apy4uHu i
CKJIAIAJICS BCi MOJAbIII JOrOBIPHO-3000B’ I3a/IbHi
BiZTHOCHHU CTOCOBHO MaltGy THHOTO TILTIO6Y.

[itounM Ha TOI Yac 3aKOHOABCTBOM 3apyYUHU
He BU3HABAJIKMCSA 0OOB'SI3KOBUM €JIEMEHTOM Tepel-
NIIIOOHOTO MPOIIECY, ajle IS YKPaiHChKOTO 3BUYAE-
BOTO TIpaBa XapakTepPHUM OYJI0 HaJaHHA 3apydynHaM
BJKJIMBOTO I0pUANYHOTO 3HavYeHHs. [licas 3apyunn
po3IounHaIach aKTWUBHA IiITOTOBKA /10 BECIJIA, i
SKIIO yroga Mpo MaiOyTHii 106 Ha IbOMY eTaili 3
SIKUXOCh TPUYUH PO3PUBAJIACS, TO IIe BiKe TATHYJIO 32
€0o6010 NEeBHI CAHKIIII /11 CTOPOHHU, KA BiIMOBUIACS.
30KpeMa, Ha Hel TOKJIaaBcst 000B’SI30K BiIIKOLYBa-
TH BUTPATHU Ha MIPUTOTIAHHS TTi]] 9aC CBaTaHHA i 3apy-
YUH, MOJAPYHKY Ta MPUTOTYBaHHSA /10 Becisd. Kpim
toro, y XIX cT. Bxke icHyBajla TPaKTUKA Bi/IIIKOIY-
BaHH | MOpAJILHUX 36UTKIB, TaK 3BaHa “IijTaTa 3a 6e3-
yectsi” ab6o “mrpad 3a copom”. Asie y TlonraBebkiii
rybepuii i Ha Tlosicci y BUMAAKY, SKIIO Bij MLIIO0Y
BiZIMOBJISITINCS He ITi3Hillle, HiXK YEPES JIEHD ITICTISI CBa-
TaHHs, 0308 32 30MTKK 1 6€39eCTs BOJTOCHUM CYI0M
He nipuiimascst [2, 248]. Y wapoaromy mobyTi CTiKO
36epirasvcs W iHnn nepeanuniobHi o6psau, Taki gk
CBaTaHHs, OIJISAUHY, NepPeauunobHi yCHI 4M Much-
MOBI yroau Mix 6atbkamu, pogudaMu Hapeyenux. LLi
3BUYA€BO-IIPABOBI aKTH IOOYTYyBaJIM MailsKe B yCixX
MICIIEBOCTAX YKpaiHu, a iX MPaBOYNHHICTh BU3HABA-
Jlacsl HaBiTh Aep:kaBHOIO Biazofo. C. Makapuyk Ha-
BOJIUTH TaKe IITBep/KeHHs boMy: “Koun miBumna
... TIOJTasa Wil 9ac CBaTaHHS PYITHUKH CTAPOCTAM, TO
Ile 03HAYAJIO JIOMOBJIEHICTD PO HACTYITHUI MLIIO0.
“PylIHUKH — CyTb 3HaKa COCTOSIIErOCst 0 Gpake 110-
roBopa’, — KOHCTAaTyBaB y PillleHHI BOJIOCHUH CyJT Ha
[Tonrasutuni y nepuriit nonosuni XIX ct. Ilopymen-
HS 1IOTO JIOTOBOPY OJIHIEIO 31 CTOPIH /IaBAJIO TPABO
Ha mo30B” |3, 352].

3akoHoM OyJI0 BUSHAYEHO HU3KY 0OCTABUH, iCHY-
BaHHS SKUX MOTJIO CBIZIUUTH TIPO HEINCHICTD NIITO-
Oy: nmepeOyBaHHs y AilicHoMy mumiodi, mepeOyBaHHs
y IYXOBHOMY caHi a00 uyepHenTBo. 3a60poHEHO OYJI0
VKJIaIeHHsT MO0y MPaBOCTaBHUX 3 HE XPUCTHSHA-
MU Ta YKJIaJIeHHsT 4eTBepToro mumoby. OcranHe — 11e
OCHOBHA BUMOTA TIPABOCJABHOI IIEPKBW, IPABUIA
SIKOT He CXBAJTIOIOTh HABITH Apyruil mmob [15, 345].
Ane mig yKpaiHCBKUX 3€MeJib, SIKi TPUBAJIUN dYac
KepyBacst JINTOBCBKUM CTaTyToM, 1ie He OyJIo Xa-
paxrepuumM. Hasith nipu yxiazenni 3ibpanus mMajo-
pociiicbkux mpas 1807 p. g0 1. 5 “ITpo nuto6” 6yia
BKJIIOUEeHA CT.8 Takoro 3micty: “BosbHO Bcsxomy
JKEHUTBCS CTOJIBKO Pas, CKOJBKO TOJKeIaeT, moka 6e3
KEHbI OBITH HE MOJKET VIV HE TIOXOYET, XOTs ObI U TPH
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WJTH Y€THIPE KEHBI €T0 YMEPJIH; PABHO 1 JKeHe CBOOO/I-
HO I10 CMEPTH MY’Kell CBOMX UTH 3a nHOrO...” [6, 302].
AJte g ctaTTs 3a yaciB Pocilicbkoi iMIepii 3aK0HHO1
CHWJTH He MaJjia, i 3a 3BUYaEBUM TIPaBOM HaGyB CBOTO
nomupeHHs o6 “Ha Bipy” [7, 173]. Bin nossras y
TOMY, 1110 YOJIOBIK 1 JKiHKa, AKi He MaJIK IIPaBa Ha YKJIa-
JIEHHST 3AKOHHOTO MLTI00Y, CXOANINCS 1 JKUJIN PasoM.

Yraasim o0, 40JI0BIK i sKiHKa HaOyBaJIi HOBO-
O cTaTycy — HOAPYsKoKsi. BaaemHi mpaBa i 000B’s13K1
noapy:x:ks persamertye ct. 106 k1. 1 1. X 3Boy 3a-
KoHiB Pociiichkol imMmiepii, sika BCTaHOBJTIOE 000B’SI30K
YOJIOBIiKA i JKIHKHU JKATH pa3oM. Bingnaummo, 1mo kH. 1
T. X 3Bojy 3akoHiB Pocilicbkoi imMTIepii Takok pery-
JIIOBaJIa sIK MaifHOBI, TaK 1 0cOOMCTI HeEMaiTHOBI Ipa-
Ba Ta 00OB’SI3KU TIOIPYKKsL. PO3IIIsIHEMO CIIOYaTKy
HeMalHOBY cgepy TPaBOBIAHOCHH YOJOBiKa i Ipy-
JKUHY 32 1€ 3aKoHOZaBYOoK0 36ipkoro. Tak, 3a 3a-
koHamu Pociticekoi immepii (ct. 103, 104 xH. 1 7. X)
NpysKiHa HabyBasia BCiX TpaB i mepeBar cTaHy, YnHy,
3BaHHS YOJIOBiKa, SIKIIO BiH BUILOTO CTAHY, & TAKOXK
He BTpauaJja I[boro IIpaBa y pasi, SIKII0 Y0JIOBiKa 1103-
GaBJISLIN TIPaB CBOTO CTaHy 3a BUMHEHUI 3704nH. B
iHmoMy pasi apysuHa 30epirajia mepeBaru BHIIOTO
MTOPIBHSTHO 3 YOJIOBIKOM CTaHY, SIKII[O0 BOHN HaJIeKaJIN
iii 10 3aMiXKoKsI, ajie Y0JIOBIKOBI iX He mepemaBaa [ 15,
357]. 3 iHmoro 60Ky, 3aKOHOM GYJIO IPSIMO BCTAHOB-
JIEHO, TI[0 YOJIOBIK € TOJIOBOIO POJMHU, TOMY APYKH-
Ha 3000B’A3aHa HOMY KOPUTHCS 1 BCLIAKO AOTOMXKA-
™ (cT. 109 xH. 1 T. X). 3a yKpaiHChKUM 3BUYAEBUM
MPaBOM TaK CaMO 32 YOJOBIKOM 3aKpPilTIOBAIOCST
TOJIOBYBaHHA y ciM'i. OueBUIHO, TOMY HaJIEKAI0 BU-
pilagbHe MPaBo TOIOCY Y BUPINIEHH] MOBCAKAEHHUX
npobJieM, 1110 BUHUKAIU y ciMi. Ajie 3BUYail Takox
nepenbavaB OKpeMi BHUIAAKKM, KOJIM i JKiHKa MOTJa
cratu rosioBoio poaunn. Hanpukiazn, M. Tpumuny Ha-
BOZIUTH HACTYIIHI Ii/ICTABU /IS IIbOTO: KOJIM YOJIOBIK
noMep abo CayKuUTH y BilicbKy (“HimoB y Mockasi”),
YOJIOBIK “NOZiaBCsA Ha 3apobiTKU”, 4OJIOBIK Mo36aB-
JIEHUH 1paB rocrojlaploBaTi 4yepe3 MapHOTPATCTBO 1
pyiiHyBaHHs rocriofapcTsa |2, 152].

SIK HaCTiIOK 11100y TAKOK BUHUKAIOTH | MAHOBI
TIPaBOBIIHOCWHY TOAPYKKSI. 3aKOH BCTAHOBJIIOBAB
PO3IUIBHICTh MallHA TIOIPY KK S, HAATOUN KOKHOMY
3 TMOAPYAIKS TIPABO MaTH i HaGyBaTH OKPEMY BJIac-
Hicth (c1. 111 xH. 1 1. X 3Bomy 3akoniB Pocilicbkoi
imriepii). Takum 4MHOM, YOJIOBIK 1 ApY*KMHA MOTJIN
PO3IOPS/UKATUCS CBOIM MallHOM HE3aJIe)KHO OJUH
Bi/l ojHOTO. Bo/iHOUYAC iCHYBa/IM ZlesiKi BiIMIHHOCTI
y peryJroBaHHi 1bOTO NuTaHHsA Ha JliBoOGepexHiit
VYkpaiui (y ITonraBebkiit i YepHwiriBebkiit ry6ep-
HigX). AHAJIOTIYHO /10 3arajIbHOIMIIEPCBKUX 3aKOHIB
mocar JIpYyKUHU BBa)KaBCS OKPEMOIO ii BJIACHICTIO,
ajie 1e MaifHo 1epebyBaso y CIiJIBHOMY BOJOIIHHI

i kopuctyBanHi noapysxks. Ilig gac moapykHBOTO
KUTTS APYKMHA HE MOTJIAa POOWUTH JKOTHUX PO3TIO-
paIKeHb 0e3 3rogd YoJIOBiKa, sAKi oOMexyBaau O
a6o mopyryBasu 6 HOTo TipaBa MO0 CIJIFHOTO KO-
puctyBanH4 ii nocaroMm [13, 308]. Ane y maitHOBHX
MPAaBOBITHOCMHAX YKPAiHCbKA JKiHKA He 3aJIulnanacs
30BciM Oesmpasuoo. Tak, M. Ipumuy 3a3Hayac, 1110
BayKJIMBOIO PUCOI0 HAPOHOTO IOPUANYHOTO TTOOYTY
cesstHChKOI pouau XIX ¢T. OyJI0 Tak 3BaHe 10pajsde
IPaBo KIHKK: 6€3 3roAu APYKUHH JOMOTOCIOAap He
MaB TIpaBa BiIUy>KyBaTH MaitHo [2, 224].

3Bix 3akoHiIB Pocilicbkoi imMTepii BCTaHOBITIOBAB
HU3KY O0COOJMBOCTEN it KuTeJaiB YepHiriBChbKoi
i TToxraBchbkol ryGepHIill MIOZO0 MAaHOBHX HACJIi[-
KiB posnydeHHs abo BU3HAHHS ILTIOOY HEAIACHMM.
[Ipomy nuramHio mpucBsiuera cT. 120 ku. 1 1. X 3Bo-
Iy 3aKOHIB, 3TiZIHO 3 SKOIO: a) SKIIO YOJOBIK OYB
BU3HAHWI BUHHUM, TO 3060B’SI3yBaBCsI MTOBEPHYTH
IPY-KUHI 11 1ocar, a IpyKKUHA, KPiM I[bOTO, OTPUMY-
BaJla MaifHO YOJIOBiKa, 10 GyJI0 3a6e3MEUEHHIM T10-
cary; 6) AKI10 cyoM 6yJia 3BUHyBaueHa APYKUHA, TO
BOHa 1M036aBJIsIacsl CBOTO IOCATy; B) SAKIIO HiXTO 3
TIOZIPY/KIKST He BU3HABABCSA BUHHMM, ajie iXHill mio6
BU3HAHO HEJINICHUM, TO IXHE MaifHa TTOBEPTAETHCS Y
TOM cTaH, 1Mo iCHyBaB A0 HLI06Y; I) AKI0 00KIBa 3
TOPY>K:KST BUBHABAINCS BUHHUMY B YKJIAZIeHHI He-
3aKOHHOTO ILI00Y, Ha IificTaBi HASBHOCTI OJIM3bKOI
KPOBHOI CIIOPiJHEHOCTI a60 CBOSIIITBA, TO BOHU I103-
GaB/IAIMCA TIpaBa POIOPSKEHHS CBOIM MalHOM, i
BOHO TIEPEXOUJIO JI0 ITEH Bi[ TOTIEPETHHOTO 3aKOH-
Horo o6y abo 10 POANYIB i3 060B’I3KOM OCTaHHIX
3/1iiCHIOBAaTH yTPUMYyBaHHS BUHHUX. BiJlHOCHO 1I0Ca-
Iy APY>KUHY ICHYBaJIN 11l iHIII BCTAaHOBJICH] 3BUYAaEM
npaBuIIa. SKIMo ApysKuHa oMupaia 6e3aiTHoI0, abo
KOJIM Ge3/iTHE TOAPY/KIKSA PO3ITYUATOCS, TPOKUBIIN
MEHIIIe JIeCSITH POKIB (2 y IeSIKUX perioHax — MeHIIe
I'SITH), TI0Car y MOBHOMY 00cCsi3i TIoBepTaBcst GaTbKam
apykunu. 3 1boro npusomy I1. YyOuHChKMIA THcaB,
o “3a 3BUYAsAMU MaJIOPOCIB MPUNUHATO TaK: SKIIO
JIIBUMHA BUXOJUTH 3aMiXk, MalOuu TpHUJaHe, i Tpo-
SKUBIIN 3 YOJIOBIKOM PiK-/1Ba, TOMUPAE, He 3aJUTIA0-
41 110 co6i AiTel, T/l 6aThKU IIOMEPJIOl BUMATaloTh y
34T$1 TOBEPHEHHS BCHOTO TOTO MaiiHa, 1o OyJI0 Haaa-
He 3 IXHbOIO JJOHBKOIO SIK Tipumane” [17, 54]. A xoau
MLII06 TPUBAB MTOHAJ IECATH POKIB, TIOCAT 3a/THIIABCS
YOJIOBIKOBI. SIKIIO YOJIOBIK BUTaHSAB JIPY’KUHY, BiH
noBuHeH OyB moBepHYTH iif ocar [9, 78]. Takox Ha
e Bkasye 1. I. Opmancekuit: “IOpunynuii, inBiIb-
HU#t 6iK U106y BU3HABABCS i Y MIII0OHO-PO3TYIHO-
MYy TIPOIIeCi, BHACTIIOK YOTO JaBHS HAIlla MPAaKTHKA
BUPOOMIIA JesAKi HOPMU 1 IIOAO PeryaioBaHHs Maii-
HOBUX BiJJHOCWH YOJIOBIKa i JIPY>KUHHU TIPU PO3JIY-
YeHHI ... Y BUNIAJKY PO3JIyYeHHS B Pasi JKOPCTOKOTO
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TTOBOJKEHHS YOJIOBIKA 3 IPY’KUHOI0 MATHO YOJIOBIKa
i )KIHKYM PO3JIJISIIOCS MisK HUMWM HaBIIJI. A 3 iHIIHIX
IKepes BUHO, 10 Y BUTIAIKY PO3JIYUEHHS APy KITHA
oJlep;KyBajia 3HOBY Bech cBiii mocar” [12, 289—290)].

[IpoananizyBaBli OCHOBHI HOPMHU [IOYOTrO Y
XIX — na nmouarky XX CT. Ha YKPaiHCbKUX 3eMJISIX
ciMelfHOro 3aKOHOJABCTBA Ta iCHYIOUMX HApPOJHUX
NPaBOBUX 3BMWYAiB, MOKHA 3POOUTH BUCHOBOK, IO
II0OHO-CiMelTHe PaBo TOTO Yacy yBiGpaio B cebe
BeJIMKUH, HakonmnueHnil Bikamu gocsia. Hespaskaro-
Y1 Ha Te, 110 GiIBIIICTh HOPM 3aKOHY 6YJI0 3aCHOBAHO
Ha IpaBUJIaX IIPaBOCJABHOI 1IePKBU Ta iCHyBaJsa He-
PIBHICTH YOJIOBIKA 1 KIHKH, CIMeIHe ITPaBo JIOCITI/IKY -
BAHOTO TMePiojly He MOKHA Ha3BaTH BificTasuM. BoHo
B IIJIOMY BIJIIIOBIIAJI0 €BPOMENCHKUM TIPABOBUM
ctaHgapTaM cBo€i emoxu. CTOCOBHO CITiBiCHYBaHHS
3BUYAEBOTO i IEP;KaBHOTO TIPaBa BiIZHAYUMO, IO HA
IIBOMY €Talli YKpPaiHChKOi iCTOpii 3aKOH OCTaTOYHO
BUTICHUB 3BUYail HA Apyruil miaH. Tak, Ha BiAMIiHY
Bi/l TTOTIEpeIHIX CTOJIITh, KOJU BJa/a, 10 Jlisdja Ha
YKPAIHCHKUX 3eMJISIX, BU3HABAJIA TPABOBUH 3BUYAM i
BiH 3a/JIMIIIABCS MaliKe €IMHUM PETYJIATOPOM ILITI006-
HO-CIMeIHUX TTPaBOBiIHOCUH, 3aKOHU PociiicbKO1 iM-
nepii noynHaiouu 3 1pyroi nojgosuau XIX cr. Bigku-
HYJIM MOXKJIUBICTH 3aCTOCYBAHHSI MICI[eBUX 3BUYAIB
y BUPIIIIEHHI CY/JOBUX CIIPaB, 3 1IbOTO Yacy 3BUYAEBE
MIPaBO TIepecTaE€ BUKOHYBATHU POJb JKepeja MpaBsa.
Aute yKpaiHIll HaBiTh 3a TaKUX 0OCTaBUH ITPOAOBIKY-
BaJTU IOTPUMYBATUCS HAIIOHATBbHUX TPAAUIIIN, TIPU-
TaMaHHUX JIMIIE CBOEMY HapOLYy.
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3ogpiak-Eko,

Y x00i ananisy ma sicmaeienis 0CHOBHUX HOPM YKPATHCHKOZ0 36UUAEE020 NPABA | 3a-
xonie Pociiicokoi imnepii, yunnux na mepumopii Yxpainu y XIX — na nouamxy XX cm.,
asmopom 3pobieHo BUCHOBOK, U0 Y Ui YACU NPOBIOHe MiCye Y 2aly3i Peeyio8anms umoo-
HO-CIMEUHUX NPABOBIOHOCUH NOCMYNOB0 3AUMAE 3AKOH. 38uuail, Y C6010 Yepey, Nepecmac
OQiuiTinO BUIHABAMUCS ONCEPENOM NPABA.

B npoyecce ananusa u conocmagienuss OCHOGHbIX HOPM YKPAUHCK020 0061020 NPasa
u 3axornoe Poccuiickoti umnepuu, deticmeyrowux na meppumopuu Yxpaunvt 6 XIX — na-
yane XX 6., asmop npuxo0um x 61600y, 4mo 6 3mo 6pems 6e0yusee Mecmo 6 OMpaciu pezy-
JUPOBAHUS OPAUHO-CEMETHBIY NPABOOMHOUEHUT NOCENeHHO 3anumaem 3axon. Obviuail,
8 €010 ouepedn, nepecmaem OQUUUALLHO NPUSHABAMBCSL UCTOUYHUKOM NPABA.

Analyzing and comparing the basic norms of the Ukrainian customary law and
legislation of the Russian empire which were in force on the territory of Ukraine in XIX —
at the beginning of XX century, the author comes to conclusion that the law takes gradually
a leading place in field of family legal relationships adjusting at those times. At the other
hand, a customary law stops to be the officially acknowledged source of law.
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