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YK 347.51:340.111.5
0. C. b€JIOBA

Miocpezionanvia Axademis ynpasninis nepconanom, m. Kuie

MOMEHT BUHUKHEHHSA MATEPIAJIbHOTO
NPABOBIAHOLWEHHS LUBIJIbHO-NMPABOBOI

BIANOBIAAJIbHOCTI

Haykosi npaui MAYT, 2009, sun. 1(20), c. 218-221

Posznsidaiomocst ma ananisyomocst GiOHOWEHHs UUBLILHO-NPABOBOT 6i0N0idaib-
HoCMi, iX NPUUUNHU, YMOBU UL MOMEHIN GUHUKHEHHSI.

IIpaBoBisHOCHMHY TMBIJIBHO-IIPABOBOI  Bi/IITOBI-
JIAJIBHOCTI, SIK i 6yz[b—9u<i IHII TPaBOBIIHOCUHH, BU-
HUKAIOTb Y II€BHUII MOMEHT, iCHYIOTb, & IIOTiM IIpU-
nuHAI0ThCs. OHAK MO0 MOMEHTY iX BUHUKHEHHS
B IOpUINYHIN JTiTepaTypi HEMa€ €AMHOT TOYKU 30PYy.

3nebinbinoro (axisii AUCKYTYIOTh 3 IIPUBOLY
MOMEHTY BUHWKHCHHA OPUJIUYHOI BiJITOBiab-
HocTi gk Takoi. OaHi BBaXKaIOTh, II[0 BOHA BUHUKAE
B MOMEHT CKOEHH [1PAaBONIOPYIIeHHS. [HIi cTBep-
JKYIOTh, III0 BOHA BUHUKAE JIUIIE B MOMEHT ITPUTST-
HEeHHsS 0CcoOM 10 BiZNOBiaJbHOCTI. Tpeti manoss-
raloTh Ha TOMY, III0 BOHA BUHUKA€E JIUIIE B MOMEHT
BUHECEHHS pilleHHs (BUPOKY), KU BU3HAE (DaKT
NIPABOIOPYIIEHHS, CKOEHOTO MEeBHOI 0co60i0 |3,
3-120].

Tak, nanpukmnaz, C. AjekceeB BBaXKag, M0 10pU-
JINYHA BiJIMTOBIJIaIbHICTD € TTPAaBOBUM siBUIIIeM (Ha-
CIZIKOM), SIKE iCHYE Ta PealisyeThCs B paMKax 0C00-
JIMBOTO OXOPOHHOTO IIPABOBOTO BiJHOIICHHHA, aJe
TPaBOBA Bi/IIOBiIATbHICTh BUHUKAE JIUIIIE HA TIeBHIN
cTaii po3BUTKY IbOTO BigHOMEeHH [1, 277].

Y mwinomy, nopinstoun mosuiiiio C. AyiekceeBa,
O. IOpucra cTBEPIIKYE, 10 EAMHUM (PAaKTOPOM, STKUH
3abesrmedye TpaHCHOPMAIIiIo TTOYATKOBOTO TIPABOBO-
ro 3B’43Ky, KOTPUN BUHUKAE 3 MOMEHTY BUMHEHHS
[IPaBOIIOPYLIEHH, y “IOBHOLIHHI" IPaBOOXOPOH-
Hi BiZIHOCHHM, € TMOYATOK 37iHCHEHHS Cy0’eKTaMu
(TOpUCAUKITIHHUM OPTaHOM i ITPABOMOPYHTHUKOM )
iif, CIpAMOBaHMX Ha peasisaliiio ix cy®’€KTUBHUX
1IpaB Ta IOPUANYHUX 060B’a3kiB. Came 11 mii yyac-
HUKIB IIPAaBOOXOPOHHUX BIJHOCUH IEPEBOAATH OC-
TaHHi 3i chepu MoxauBoro y cdepy milicHOCTI,
00’ekTuBHOI peajbHOCTI. JIMIIEe 3 IIBOTO MOMEHTY
JiCTAlOTh KOHKPETU3alilo CyO’€KTH MPaBOOXOPOH-
HUX BiIHOCHH, iXHi mpaBa Ta 000B’I3KH, 3 IBJISIOTHCS
o0’extu nux BigHocus [12].

He noromxytouncs 3 1iuM, b. bazuies naBonuthb
HACTYyIHUN MpUKIa. [IpuiycTumo, CKOEHO 3JI0UMH.
eit topuamunmii hakT € MiZcTaBOI0 BUHUKHEHHS
0co6auBOro crenndivHoro 38’I3Ky MiXK Jep/KaBoio
Ta 0cob0I0, AKa CKoina 370unf. el 38’430k BUHU-
Ka€ 3 MOMEHTY CKOEHHS 3JI04UHY, TOOTO came 3 11bO-
ro MOMCHTY y JI€PKaBU BUHUKAE MPABO 3aCTOCYBA-
TU JI0 3JIOYMHISI BU3HAYEHY CAHKILEI BiAITOBIIHOI
HOpME Mipy mokapants. OQHOYacHO cy0 €KT, KMl
CKOIB 3J104MH, cTace 0co0010, sgKka 3000B’a3aHa 3a3Ha-
TN TIOKapaHHs TOTO BUAY i B TUX MeXKax, sIKi BCTa-
HOBJIeHi caHKIli€to. B3aemHuuii 38’130k 11paBa jiepxa-
BU IIOKapaTU 3JI0YUHI 3 IOPUAUYHUM OOOB’I3KOM
OCTAHHBOTO 3a3HATU IIOKAPAaHHAd € HUYUM iHIINUM,
SAK BiJIHOIIEHHAM KPUMIiHAJIbHOI BiJ[IIOBiIaIbHOCTI.
[Tpu 1boMy He Ma€ 3HaYeHHs Ta 06CTaBUHA, IO 3J10-
YMHEIb MOJKE IIePEXOBYBATUCh BiJl OpraHiB IpaBo-
cyzans abo HaBiTh AKUICH yac MOKe OyTH B3arasi He
BiIOMUM KOMIIETEHTHUM OpraHam jiep;kaBu. OcKib-
KM Januil cy6’ekrT 00’€KTUBHO iCHYE, TO BIIPOAOBIK
CTPOKY [aBHOCTi KPUMiHAJIBHOIO IePECilyBaHH
36epiraeThest HOro 3B’130K 3 AepkaBoo. [Ipurarnen-
HS 10 KPUMIiHAJIbHOI BiIOBiAAJIBHOCTI i IPU3HAYEH-
HS TIOKapaHHA MOJKJIMBE CaMe B CUJIy KPUMiHAIbHOI
BiZlIOBiIabHOCT, 1110 BUHKKIA. Hisgki mpoiecyanbHi
(hakTu-z1ii He MOPOKYIOTH KPUMiHAJIBHOI BiJIIOBI-
nanpHocTi. Hampukiiaz, BUPOK cyy, sSIK TTpaBo3acTo-
COBHUI (ITPABOOXOPOHHUII) aKT, JIUIIE KOHCTATYE
(hakT CKOEHHS 3JI0YMHY JaHOI0 0c06010, TOOTO Tij-
TBEP/UKY€E (DaKT BUHUKHEHHS 3 MOMEHTY CKOEHHS
3JIOYMHY KPUMIiHAJIbHOI BiJIIOBiZJaJIbHOCTI AK CIIe-
1U(iTHOTO OXOPOHHOTO 3B’SA3KYy MiXK 3JOUMHIEM i
nepxkapoio. TakuM 4MHOM, HEOOXiZHO pPO3DPIsHATH
MOMEHT BUHUKHEHHS KPUMiHAJbHOI BiJIIOBigasb-
HOCTi Ta MOMEHT, 3 IKOT'0 BOHA MOYMHAE 3/IiICHIOBA-
THCh [2].
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b. bazunes mpomnoHye po3pi3HATH HACTYIHI
cTafii pyxy MIOPUAWYHOI BiANIOBIAJIBHOCTI AK Ma-
TepiaJIbHOTO OXOPOHHOIO IPAaBOBOTO BiJHONICHHI:
CTQiI0 CTAHOBJICHHSI YW ITIOYaTKOBOIO PO3BUTKY,
CTaIit0 KOHKPETU3aIlii Ta cTaiio pearisartii [2].

A. lleBuenko TakoK BBaXKag, 110 MPAaBOBiHOCH-
HU I0PUJAYHOI BiIITOBIJAJIbLHOCTI BUHUKAIOTL 3 MO-
MEHTY CKOEHHS ITPaBONOPYIIEHHS, TIOTiM IIPOXOIATh
BIZIITOBiZIHI CTAil PO3BUTKY, IPUIIUHAIOYNCH 3 peaJli-
3alli€I0 CaHKIlii y BUIVIAAL 3aX0/y BiZIlIOBiIaabHOCTI,
10 BTLIIOETHCA Y BiATIOBIAHOMY IHAMBILyaIbHOMY
mpaBosacTocoByoMy akTi [11, 27-35].

Mu 3rosiHi 3 TUM, 1110 Bi/IHOCUHN IOPUINYHOI Biji-
TOBiTAJIbHOCTI B3araJii Ta IIMBiJIbHO-TIPABOBOI 30Kpe-
Ma BUHUKAIOTh CAME B MOMEHT CKOEHHS IIPABOIIOPY-
IIEeHHSI.

SK Ke BipHO BM3HAYNUTH 3a3HAYEHWH MOMEHT?
[le nuTaHHA HE € TAKUM [IPOCTUM, K YSABJSETHC HA
MepHInii NOrJsA/l, OCKIIBKU Y IIUBLJIICTUIL iCHYE TTPO-
6JieMa Tak 3BaHUX CEKYHIAPHUX TIPaB.

Mu Bxe 3aszmavamu, mo cr. 611 I[K Ykpainn
BCTAHOBJIIOE, 1[0 Y Pasi MopyIlleHHs 30608 A3aHHs
HACTAlOTh 1IPAaBOBi HACJIiJIKK, BCTAHOBJIEHI /1OTOBO-
pom abo sakoHoM. IIpu 1bOMY Mepesik TaKux Ha-
CJIIIKIB HOCUTb BUYEPIIHUI XapaKTep i 4iTKO BU3HA-
YaEThCS B 11l JKe CTATTi:

1) mpunmHeHHsT 3000B’sI3aHHSI BHACJIZOK OJI-
HOCTOPOHHBOI BIiZIMOBM BiZl 3000B’sI3aHHSI, SIKIIO
IIe BCTAHOBJIECHO AOTOBOpPoM abo 3akoHOM, abo
pO3ipBaHHS IOTOBOPY;

2) 3MiHa YMOB 30008’ I3aHHSI;

3) crutata HEeYCTONKY;

4) BifmkoryBaHHs 30UTKIB i MOPATLHOI MIKOJIH.

3a TpaBOBOIO MPUPOJOIO cIiaTa (CTATHEHHS )
HEyCTOWKM, BiJIIKOAyBaHHS 30UTKIB i MOpajbHOI
MIKOJM € 3ax0/laMU IMBLJIbLHO-TIPABOBOI  Bi/IIIOBi-
JaJbHOCTI, a MPUITMHEHHS 3000B’I3aHH BHACIIZIOK
O/THOCTOPOHHDBOI BiZIMOBU BiJ 3000B’93aHHS Ta 3Mi-
Ha yMOB 3000B’13aHHA € 3axozamMu 3axucty, xoua ['K
Yxpainu 3a3HaueHi MPaBOBi HACTIIKM BBA)KA€ 3aX0-
JlaMU  TOCIIOJIAPCHKO-TIPABOBOI  Bi/IIIOBiIAJILHOCTI,
HA3UBAIOYM iX OINEPATUBHO-TOCIOAAPCHKUMU CaH-
kuismu [4]. Bognopas mpaso ctoponn opnobidHmM
BOJIEBUSIBJIEHHSIM IIPUIIMHUTU 3000B’I3aJIbHI 10~
FOBIpHI BIJHOCHHM Ta 3MIHUTH YMOBH 3000B’I3aHHSI
(HaATpUKJIAJl, TIEPeBECTU HECTIPAaBHOTO KOHTpareHTa
Ha akpeJMTUBHY (DOPMY PO3paxyHKiB) € IpaBaMu Ha
oHOGIuHi i (TaKk 3BaHUMM CEKYHIapPHUMMU TIpaBa-
MI).

Ix ocob6mBicTs IOMIATAE y TOMY, 110 iX 3MiCT 3BO-
JIUTBCA 10 TaKUX [iil yIIPaBOMOYEHOTO, KOTPi aBTO-
MaTUYHO TOPOJKYIOTh IOPUANYHI HACHIIKU, TOMY
y 3MICTi IMX IpaB He icHy€ Oyab-AKOi MpPaBOMOY-

HOCTi BUMOTH, a OTKe, [IbOMY IIpaBy He BiJITOBigae
Oyb-SIKUI TTacCUBHUIT 000B’A30K. 3 0JIHOTO OOKY, 11e
€ TIPSIMHUM TOKa30M TOro, 1o Bu3HadeHHI ['K Y-
paiHu X B SKOCTi 3aXO/liB TOCIOJaPCbKO-TIPABOBOI
BIJIIIOBIIAJIBHOCTI € HEBIiPHUM, OCKIJIbKU IOpUIMYHA
BiZIIOBiZaAbHICTh Hepegdavyac MOKJIAJeHHs Ha IIpa-
BOTOPYITHUKA 0OOB’SI3KY 3a3HATH TIEBHUX HETATHB-
HUX HACJiAKIB NpaBonopyiieHts. 3 iHmoro 60Ky,
BUHUKAE 3allUTAHHS: SIKIIO MPaBy He KOPECIOH/yE
BiZIMOBiAHNUI 060B’I30K, TO /e TPABOBiAHONIEHHS i
K B3arajai Moxke icHyBatu cyb’exTuBHE NMpaBo 6e3
cy0’eKTUBHOTO 000B’A3KY, KMl fioro 3abesnedye?

Ha nymky IO. Tkauenka, IOpUAMYHWI CMUCT
TaKOTO CTAHOBUINA TMOJIATAE B TOMY, 110 “iHINA CTO-
pOHa, BiTHOCHO AKOi BUMHEHO TaKy [il0, HE MOKE
HOTO TOPUINYHO CIIPOCTYBATH, TOOTO Vv Hel HeMae ami
IOPUANYHOTO 0OOB’AZKY, 10 BUKOHAHHS TKOTO ii MOT-
Ja 6 MPUMYCHTH JiepsKaBa, aHi cy6G’€KTUBHOTO TIpaBa
y BiimmoBizb, KoTpe 6 nepskaBa oxoponsia” [10, 152].
OTxe, OCKIJIBKU B OJIHI€T CTOPOHU € JIUIIIEe TIPABO Ha
ofHOOIuHi i, a Apyra cTtopoHa nepebyBae y cTaHi
“3aJIe;KHOCTI, 1MOB’SI3aHOCTi”, TO HiSIKMX JBOCTOPOH-
HiX 11paBoBiHOCHH He icuye [10, 153-156].

€. MoTOBUIOBKEp, HE MOTOKYIOUUCH 3 TaKUM
BUCHOBKOM, 3anmrtye: “Xiba oxnobiuni aii Bosoga-
ps IpaBa He 3a4inaloTh iHTepecy iHmoi ocobu; xiba
MOJKJIMBICTh BYMHUTH OAHOOIYHE BOJIEBUSIBICHHS
He TMOPO/UKYE O0OB'SIBKOBUX OPUANYHUX HACJi/I-
KiB? UM MOXKJIMBO B3arajii TOBOPUTH TIPO IOPUINIHI
HACTIIKN 371iHCHEeHHsT Y6 €KTUBHOTO TPaBa, SKIIO
He TopylieHo iHmui cy6’extuBHmii inTepec? Hi,
3BicHo. lle BUILIMBAE i3 caMOro ceHcy cJIoBa “I0pu-
nuyni”. TIpaBy Hemae KOIHOI ClpaBy 110 TIOBEiHKA
0co6H, SIKIIO BOHA HE CTOCYEThCS YMIXOCh iHTEPECiB
11 3aMUKA€EThCA 1IJIKOM Yy cepi oaniel moaunu. Ta-
KUM YUHOM, CEKyH/lapHa MTPAaBOMOYHICTh (PyHKIIIO-
HY€E B paMKax crenudivHoro nmpaBoBoro 3B’43Ky, /e
MpaBy KOPECIOHAYE TMPABOBUN CTaH, IO BUPAKAE
OB SI3aHiCTh, 3a/1€KHICTh cy6’ €KTa, OCKINIbKM Aii yII-
PaBOMOYEHOTO HEMUHYYE 3a4iatoTh Horo inTepecu”
[7,54-56].

OT:xe, KO BUXOAUTHU 3 TOTO, IO BCi TPaBOBi/I-
HOCUHY (2 OTKe, i CyO’eKTHUBHI IpaBa Ta 000B’A3KH )
PO3TOIIIOTHCS HA PETYIATUBHI Ta OXOPOHHI i 110
crenbivHUHT OPUANIHUI (HaKT — MOPYIIEHHS TIpa-
Ba — TATHE BUHUKHEHHS HOBOTO CaMOCTiITHOTO OXO-
POHHOTO Cy6’€KTUBHOTO TIpaBa, sIKE BUPAKAETHCS
He JIUIe B MOKJIMBOCTI JIEP:KaBHOTO TIPUMYCY, a i Yy
npasi yIpaBoMOYEHOTO Ha 3/iICHEeHHsT OHOGIUHIX
Niit (1epeBe/ieHHS HECIIPABHOTO TIJIATHUKA HA aKpe-
IUTUBHY (OpMy PO3PaxyHKiB, BiZiMOBa Bijl 0roBO-
Py BHACJIiJIOK WOrO HEBUKOHAHHS YW HEHAJIE;KHOTO
BUKOHAHHS iHIIIOI0 CTOPOHOIO), SIKOMY HE KOPECIIOH-
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Iye 00OB’SI30K Ha iHIIiI CTOPOHI, TO TpobjeMa TaKk
3BaHUX CEKyHIAPHUX TIpaB BUPIIyeThes |7, 54—56].

Cama imea IO. Tkauenka ta €. MoTOBUIIOBKE-
pa, Mo “CeKyHIapHA TPABOMOYHICTh (DYHKITIOHYE
B paMKax CIernudiyHoro MpaBOBOTO 3B’S3KY, €
MpaBy KOPECIOHYE TPABOBUI CTaH, 10 BUPAKAE
1I0B’sI3aHiCTh, 3aJIEKHICTD cy6’eKTa, OCKIJIbKU [l yII-
PaBOMOUEHOTO HEMUHYYe 3auilaloTh oro”, Ha Haly
JIlyMKY, 3aCJIyTOBY€E Ha yBary.

Opnak iHmni MipKyBaHHS BUKJIMKAIOTh HU3KY 3a-
nutanb. Hanpukiaz, BisbMeMo cUTYyarliio, KoJau He-
CIIPaBHUI KOHTPAreHT [1ePeBOAUTHCS Ha aKPeAUTUB-
Hy (hopMmy po3paxyHKiB. OCKiTbKH 11e 3/[iHCHIOETHCS
B paMKax JOTOBIPHOTO 3000B’sI3aHHS, TO 3a3HAYeHi
NIPABOBIIHOCUHU TIiCJSA TIEPEBEJACHHS Ha aKpeau-
TUBHY (HOPMY PO3pPaxXyHKiB MPOJOBKYIOTh iCHYBaTH.
A nii ynipaBoMOuY€eHO1 CTOPOHM CIIPSIMOBaHi caMe Ha
3Miny 30608’ sa3amHsa. ToMy came 3000B’sI3aHHS He
3HUKJIO, 3MIHUJIMCS Jinie OKpeMi ioro ymosu. I 1ie
3060B’I3aHHS 3AJIUIIAETHCS PETYJAATUBHUM. ToMmy
TOJAI CEKYHJAApHI IIPaBOMOYHOCTI PO3IVIANAIOTHCA
€. MOTOBHIJIOBKEPOM B OXOPOHHUX 3000B’sI3aHHSIX
i TOSICHIOIOTHCS 3 TIO3UIliE OXOPOHHOTO TIPaBa, a He
perysasatuBHoro? IOpuanyni dakTh, Sk Bigomo, €
HiﬂCTaBaMI/I HE Jiiiie BUHUKHEHHA Ta NPUITMHEHHI,
a 1l 3MiHU TPaBOBiTHOCHH.

Ha namy gymxy, npu BupinieHni wiei npobaemu
HeoOXiZHO BpaxoByBaTH TOW IIPABOBHII pe3yJbTar,
Ha IKUW 3a3HAYEHi OMepaTUBHO-TOCIIOAAPCHKi 3aX0-
JIA CIIPSIMOBAHI.

Meto10 1IMX 3aXO/iB € BUKJIIOYHO NPUITMHEHHSI
TOPYTIIEHHST BUKOHAHHS 000B’SI3KiB i HEIOMYIIEHHS
abo MiHiMizallisg iX HeraTUBHUX HacTiAKiB [8, 355].
Bonu € smeranbHUM €cOCOGOM CaMO3axWCTy, KU
Mae OyTH CIIPSMOBAHUI BUKJTIOYHO HA TIPUTTITHEHHS
[IPaBOIOPYIIEHHS Ta BiAINIOBiIaTH XapaKTepy OCTaH-
Hboro. OT/KE, BUKOHYIOTh BOHU 3aTI06IKHY (DYHKIIIIO
[8].

Ax Bipao 3aznavae . CBepmivk, 175 peasiza-
1ii mpaBa Ha CaMO3aXMCT JOCTAaTHLO HAABHOIO I10-
pymennsa npasa (ToOTO HAsBHICTb HE3aKiHYEHOTO,
TOTO, 1110 MTPOJIOBKYETHCS, TIPABOIIOPYIIEHHST 200 pe-
aJIbHOT 3arpo3M MOPYIIeHHs 1paBa) [9, 7148].

OTxe, 3a 3araThbHUM MPABUJIOM, TaK 3BaHi ce-
KYH/IApHI IIPAaBOMOYHOCTI Peali3yloTbCs CcaMe B
MesKaX PEryJIsITUBHOTO TPaBOBiAHOIIEHHS, abo Ha
MesKi BUHUKHEHHST OXOPOHHOTO, TOOTO KOJIU MPaBO-
MOPYIIEHHSI CKOIOETHCS, ajie Ille He € 3aKiHYeHUM,
abo TOJ, KOJIM TIPaBOTIOPYIITEHHS 1Ile He Binbysocs,
ofiHaK MOXe BifOyTHcs B MailbytHboMy. I came B
1eli MOMEHT BUHUKAE MTPABOBUM CTaH, 1110 BUPAXKAE
OB’ SI3aHICTh, 3aJeKHICTh cy6'€KTa, PO KU TOBO-
path 0. Tkavenko ta €. MOTOBUIOBKED.

3asHaueHe TMTAHHS IOTeNlep He 3HAWIIIO Ha-
JIESKHOTO BUCBITJIEHHST B IOPUAWYHIN JiTepaTypi.
bBismprricts axiBIliB, 1Mo A0CTIKYIOTH Hp06]IeMI/I
3aXUCTy IPaB Ta 3aKOHHUX iHTepeciB, BiAIIOBIIaIb-
HOCTI 32 TX TIOPYTIeHHs, 00XOASTh HOTO MOBYAHHSIM.
OueBUIHO, 11€ BUKIMKAHO CKJIAIHICTIO caMoi Ipo-
6JieMH, sIKa, Ha HAIy AyMKY, MOJKe i MoBUHHA 6yTH
MIPeIMETOM CaMOCTIHHOTO HAYKOBOTO JIOCJIi/IPKEHHS.
Mu sk He morsu obiiitu ii yBaroio 3 Tiei npuunHu,
1[0 /1711 HaC € Ba)KJIMBUM BCTAHOBUTU MOMEHT BU-
HUKHEHHS I[IPaBOBiJHOIICHHS IIMBIJIBHO-IIPABOBOI
BiZIITOBi1aJIBHOCTI.

3apa3 MM MOKeMO KOHCTaTyBaTH, IIO /I TOTO,
o6 MOPYIIeHHsI TpaBa MOIJIO PO3TJISIATHCh SIK
IOPUANIHUN (haKT, Ha IMiICTaBi SKOTO BUHUKAE Tpa-
BOBIJIHOIIIEHHS  I[UBIJIBHO-IIPABOBOI  BiNIOBiZaJib-
HOCTi, BOHO TIOBUHHO OYTH 3aKiHIECHIIM.

A Tetiep 3’sicyeMo, 110 sIBJIsIE 0000 3a3HAYCHUT
fopuanunuil daxr. Ha mamy aymky, y pasi nopy-
meHHst abCOMIOTHOTO TTACKBHOTO 00OB'SI3KY TaKUM
IOpUNYHUM (hakToM € (akT 3aBlaHHSA IKOAU. Y
pasi opyIieHHs Bi[HOCHOTO JIOTOBIPHOTO 060B’SI3KY
e Oyje HEeBUKOHAHHS YW HEHAJIe)KHe BUKOHAHHSI
3000B’s13anHs. HeHasle)kHe BUKOHAHHSI € IIPOTHU-
npaBHOIO Ji€l0. HeBUKOHAHHSA € HEraTUBHUM OpH-
JITIHUM (DaKTOM.

Ile /. Meiiep axuenTyBaB yBary Ha He0OXij-
HOCTI PO3TOJiY TOPUANYHUX (DaKTiB HA MO3UTHUB-
Hi Ta HeratusHi [6, 1719—7120]. 3okpema, BiH THCaB:
“IOpuamusi [ii po3MOMINSIOTHCS... HA TTO3UTUBHI Ta
HeraTuBHi... O3HaKa, 32 IKOIO BITi3HAETHCS HETATUB-
Ha Jis, IOJIra€ y Tomy, 1o 0cobi HeobxigHo 6yJ1o
BUMHWUTHU IIEBHY JiI0, aje ocoba He BUMHSE IH€i Mii:
TYT € aKT BOJIi Ta BUAB il 30BHi, ajie TiJIbKU He TaKuii
BUAB, KON € BUMHEHHA [MO3UTUBHOIL Jii... IPO icHy-
BaHHA HeraTUBHOIL il MU CyJUMO 4Yepe3 HeicHyBaH-
H4 i mosutusHOI” [6].

Y pansgnChKi yacu Taka MPOTIO3UILis BUCYBAJIACs
it O. KpacaBunkoBuM, KU Mijl TO3UTUBHUM FOPHU-
JUIHUM (PaKTOM PO3yMiB TaKWil IOPUANYHUH (haKT,
3MiCT SIKOrO ysiBJisie co6010 HasiBHe (UM Take, MI0
MaJio Micile pasiine) sBuile miificaocri [5, 97-93].
Mu Takox MOMiISIEMO ITI0 TOYKY 30py. [lo3utuBHN-
MU € (aKTH 3aBIAHHS MTKOAW, (PaKTU YKIAICHHS
JIOTOBOPY, (hakTi BUKOHAHHS 30608’ s13aHb Ta iH. ITix
HETaTUBHUM JK TOPUIHYHIM (haKTOM HEOOXiTHO Po-
3yMITH IOPUANYHUH (haKT, 10 Bi0OPaKaE y CBOEMY
3MicCTi BificyTHiCTH MeBHOTO siBUINA (0OCTAaBUHM) Y
IIEBHUX YMOBAX, 3 sIKMM (BiJICYTHICTIO BiJIlIOBi/HOTO
SBUINA) 3aKOH TMOB’A3ye 1opuanuni Hacuaigku. [Ipn
[bOMY BiJICyTHIM TOBUHEH OyTH He HeraTHBHUI
(hakT, a Te gBUIIE, KOTPE CKIAIAE 3MICT TaHOTO (haK-
Ty. HailGiibin TUIMOBUM HETaTUBHUM OPUIMYHUM
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(hakTOM € HeBUKOHAHHS OOPKHUKOM TMOKJIAIEHOTO
Ha HbOro 060B 13Ky [5].

SIx Gaummo, /TSI BUHUKHEHHS MPaBOBITHOTICH-
HS [IUBIJIBHO-TIPABOBOI BiIIIOBIIAJBHOCTI IOCTATHBO
JIIIE TPOTHIIPABHOI MOBEAIHKN. Ajie y 6ararbox
MOJKe BUHUKHYTH 3alUTaHHS: a 110 K HaM POOUTH 3
IHIIUMU YMOBaMM [IUBiIbHO-IIPABOBOI BiATIOBigaIb-
HOCTi?

Ha namny gymMKy, Bci mpobsieMu TeOPEeTUKIB MOJIs-
raloTh y TOMY, 1110 BOHU He PO3Pi3HSIOTh BUHUKHEH-
Hs OXOPOHHOTO TIPABOBiIHOIIEHHS i CYyZIOBUI 3aXUCT
npaBa BUMOTH (1K ¢y’ €KTUBHOTO TIpaBa, 10 € CKJa-
JIOBOIO 3MiCTY OXOPOHHOTO TIPaBOBiTHOTIIEHHS ).

Jlnst mpaBomnopymiHuka  (ocobu, 10 3aBjajia
IIKOY, Y/ HECIIPABHOTO KOHTpareHTa OTOBipPHO-
T0 3060B’s13aHHT) 37e6iMBIIOT0 caM (haKT 3aBAAHHS
MIKO/IN 91 TTOPYIIEHHST OTOBIPHOTO 3060B’I3aHHS €
6escmipaum. ToMy BiHf MOJKe BiIITKOTyBaTH 30UTKH,
crtatutu (Tepeati) HEeyCTOHKy M06poBiabHO. Y
nanoMy pasi He 6y/ie ToTpebu y Cy/I0BOMY T ATBEP/I-
JKeHHi Horo 060B’SI3Ky Ta Y TIPUMYCOBOMY CTATHEHH|
CaHKIIi.

Y toMmy X pasi, KoJau MpaBONOPYITHUK BiZMO-
BJISIETHCST BYMHUTU 3a3HavyeHi [ii 10OpOBiIbHO, BU-
HUKA€E CIIip, 3 METOI0 BUPIlIEHHS SKOTO KPeIuTOp
(Torepminmii) Moke 3BepHYTHCS 10 cyay. | y manomy
BUIIQ/IKY /JII TIPUMYCOBOTO TTOKJIAJICHHA Ha IIPaBo-
nopymnuka (60pxKHMKa) 000B'SI3Ky BifLIKOZLyBaTH
36uTKY, ciiatuTy (IIepeaaT ) HeyCTOMKY HeoOXigHo
6y,f_[e BCTAHOBUTHU HASBHICTh HEOOXiIHUX i I0CTATHIX
LIS TIHOTO TIi/ICTaB.
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B ropuduuniic nayui éiocymmiii xKoucencyc w000 MOMEHMY GUHUKHENHs GIOHOCUN
UUBLILHO-NPA6osoi ionosioarvrocmi. Ha naw noziso, npu eusnauenni ubozo momenmy
HeoOXI0H0 UIMmKO PO3PISHAMU SUHUKHEHHS OXOPOHHUX NPABOGIOHOCUHN i CYOOBULL 3AXUCT

npasa 6umMozu.

B topuduueckoi nayxe omcymemeyem KOHCEHCYC OMHOCUMETLHO MOMEHMA B03HUK-
HOBEHUST OMHOWEHUU 2PancOancKo-npagosoli omeemcemseennocmu. Ha naw 632150, npu
onpedeneHu AMoz0 MOMEHMA HeOOX0OUMO UETKO PA3AUATY BO3HUKHOBEHUE OXPAHU-
MeNbHO20 NPABOOMHOUECHUSL U CYOCOHYI0 3AUUMY NPAsa mpPeboBanus.

In jurisprudence there is no consensus concerning the moment of occurrence of relations
of the civil-law responsibility. In our opinion, at definition of this moment it is necessary to
distinguish precisely occurrence of the guarding law relation and judicial protection of the

right of the requirement.

Hagiviwna 20 ciyns 2009 p.
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