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YK 346.1
0. C. KOJIOIIIKO

Misxcpezionanvna Axademis ynpasninms nepconaiom, m. Kuie

rocnoaAPCbLKE MPABO Y MPABOBIN CUCTEMI YKPAIHM:
CAMOAOCTATHSA FAN1Y3b NMPABA YY1 KOMIMJIEKCHUA

NMPABOBUM IHCTUTYT

Haykosi npaui MAYTT, 2012, sun. 1(32), c. 238—244

lanysi npasa 3aiimaroms pisne nooNcenns y cucmemi npasa. lle 3ymoeuio-
emuest cneyudior npedmema ma memody npasosozo pezyrosans. Ienyromo
eanysi pynoamenmanvni (ocnosni) ma noxioni (komnaexcui). Ocnosui 2anysi
npasa — 6asuc O1s NOXIOHUX, 4 MOMY, HEPIOKO NPOOIEMHUM CINAE POSMENCYBAH-
1 npedmemis pynoamenmanrviux ma noxXionux 6i0 HuxX KOMNICKCHUX 2aay3ell

npasa.

[TpaBoBa cucrtema gK rHy4YKe Ta AMHAMiyHe
SIBUIIIE TTOCTITHO 3HAXO/IUTHCS Y TI0JI1 30PY Hay-
KOBIIiB. Yac Bijl yacy MocTaioTh MUTAHHS PO
JIOCJIiJIZKEHHS CITIBBIJIHOIIEHHS €JIEMEHTIB Tpa-
BOBOI1 cucteMu. CyCITiJIbHI BiIHOCUHU TOCTiITHO
3MIHIOIOTHCS, BUMAralouy BiIMIOBI/IHUX 3MiH Y IX
[IPAaBOBOMY peryJitoBaHHi. Tak BUHUKAIOTh HOBI
IIPaBOBI IHCTUTYTH, IiJrasys3i Ta rauaysi mpasa.
BianosizHo 10 moTpeb cycriibeTBa 3MiHIOIOTh-
cs1, HANIPUKJIA/, TIPEeJIMETH Tajy3eil Tpasa, Biji-
MOBiTHO, TPAaHCHOPMYETHCA 1 iX OCHOBHA MeTa
(npusHaveHHs).

Onnieto i3 HalBaXXIUBIMMX pedopM Y Tpa-
BOBOMY JKUTTI YKpainu crana pedopma 1990—
2003 pp., B peayaibrati sgkoi 3’asuBcs locmomap-
ChKHUI Kozieke Ykpainu. Tak, Oysau po3mexoBa-
Hi TOCITOJIapChKi, TIMBIJIbHI Ta aJMiHICTpaTUBHI
[IPaBOBiIHOCKHHU; OYJI CUCTEMATU30BaHi y €11~
HUI KOJEKC aKTH TOCIOJaPCbKOTO 3aKOHO/IaB-
crBa. AJle, SIK MOKa3aB yac, po3pobKa Ta mosiBa
I'K Ykpaiau npobsemu, siki Ha3piBaJau y cucTe-
Mi TocrnioflapioBaHHsl, Taku He Bupinmmia. [Iltyy-
HO “3amylieHi” y rocrnofiapchbKi BiTHOCUHU iH-
CTUTYTH Ta HOPMH, 3HAUHA YaCTUHA 3 SKHUX 3a-
mo3nveHa 3 “BTpaTuBINUX cuiy’ 3akoHiB “IIpo
mignpuemctBa” i “Ilpo miagnpueMHUNTBO”, He
BILTMBAIOTh HAa PO3BUTOK €KOHOMiKH, He IpO-
TUAIIOTh PO3KPaZlaHHIO MaliHa Jlep;KaBu YKpai-
Ha. [To6y/10Ba pUHKOBOI €KOHOMIKM Ha 3acajiax

JibepasiamMy BUSIBUJIACH “3HUINEHHSIM BaKyyMYy
JLTsE cTabKOTO Ta HEe3PiIoro opraHiamy”.

Jlo KiHIg HeBUPINIEHUMH 3aJUIITUINCH 1
npobJieMy BITYM3HSIHOI TpaBoBOi Hayku. Tak,
nourHauu Big izei pospodku I'K Ykpaiuu i go-
Teriep YacTWHa HAYKOBIIB, a came: A. JloBrepr,
s1. llleBuenko, B. Mycisika, /. Bobposa Ta inti
BYeHi, He Oaum/IM JOIIbHOCTI cTBOpeHHst Toc-
MTOIAPCHKOTO KOJIEKCY, @ HUHI YaCTUHA 3 HUX He
BU3HAE TOCIOJAPChKe TPaBO CaMOCTIHHOIO Ta
MTOBHOIIHHOIO rajy3310 IpaBa.

[TpoGiiema BH3HAYEHHS IIPEJMeTa IIPaBOBO-
TO PperyJioBaHHS TOCIOAApPChKOTO IpaBa PoO3-
IJIsi/1ajlach 4YacTKOBO y Tpalgx TaKuxX BdYe-
Hnx, gk f. IlleBuenko, B. MamyTtos, I. 3na-
mencbkuit, O. Bixpos, B. Jlantes, B. Paxmuiio-
Buy, 0. Toscroi, B. Maprempsinos, A. A3iMOB,
M. Ci6inboB, B. Mianr Ta i, e JyMKH Bijl-
HOCHO MicCIlg TOCIIO/IApChKOTO TIpaBa y CHUCTEeMi
BITUM3HSIHOTO TIpaBa posfinuianck. s pocii-
JUKEHHST TIMBIJIbHO-TIPABOBUX Ta TOCIOAPCHKO-
MIPAaBOBUX BiJIHOCUH HaWaKTYaJbHIITUMU HUHI
Bugaiotbes mpani O. Iloamepkosnoro, B. Mi-
gama, B. MamytoBa, Y. Azimosa, O. Ilymki-
Ha, O. 3Bepenoi, 3. Pomoscepkoi, JI. [lleBuenko,
B. Illep6uru, O. Binnuka, O. [I3epu, O. Ilamno-
BasioBoi, T. KpaBioBoi.

Ornign HayKoBOI JiiTepaTypu, MPUYyPOUYEHOI
JI0 PO3KPUTTS CYTi TOCMOAAPCHKOTO TIpaBa, Ja€
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Mi/ICTAaBU BUOKPEMUTU OCHOBHI TIIXO/IN /10 BU-
3HAYEHHS TOCTIO/IAPCHKOTO TIPaBa, Ie:

1) moegHAHHS HOPM IWBIJIBHOTO TIPaBa, IO
nitoTh y cdepi rociogapiosanns (P Xad-
ain, I. Matsees, JI. llleBuenko, A. /loB-
repT);

2) caMocCTiliHA CHCTEMOYTBOPIOIOYA Tasy3b
npaBa (B. Jlantes, B. MamyTos, [. 3na-
MEHCHKHI );

3) cumbio3 (hyHIaMEHTATbHUX Tany3eil mpa-
Ba, MIPUYPOUYEHUX /10 OJTHOTO TIpeamMeTa —
rocriofiapebkoi  AigabHocTi (O. Binnwuk,
B. [llepouna) [5; 8; 9].

BinbiricTs HayKOBIIB MIATPUMYE TPETIi Miji-
XiJ1 /10 BUBHAUEHHH Ili€l Tarysi mpaBa, BiANOBI/I-
HO JIO SIKOTO TOCIIO/IapChKe TTPaBO — KOMILJIEKCHA
rajysb IpaBa.

Tocnioapebke paBo SIK Tasy3b MpaBa, HAY-
Ka rocro/IapChKOTO MpaBa, BUHUKJIN He TaK /1aB-
HO, K, HAIIPUKJIAJl, IIUBLJIbHE TTpaBo. Y Haylli ic-
HYE JIyMKa TIpO Te, 0 TOCIO/IapChKe TPaBo Io-
XO/IUTh BiJl TpaBa TOPrOBOTO.

O. IloanepkoBHUil 3a3HaYaE, MO BUHUKHEH-
HSI TOCIIOAPCHKUX MPABOBUX HOPM BifOYyI0Ch
3aB/ISKU:

1) BimokpemIeHHA MTpaBa TOProBoro (Komep-

IIHOTO) BiJl TTpaBa IUBIJIBHOTO;

2) OXOIUIEHHIO ITyOJIIYHO-TIPABOBUMU  HOP-
MaM# TOPTOBUX BiTHOCHUH [9, 6].

Ha nokTtpuHa/jibHOMY PiBHI TIPUWHATO BUO-
KpPeMJIIOBaTU TaKi eTalyd CTAaHOBJIEHHSI TOCIIO-
JIApPCBHKOTO ITpaBa :

1) 3BU4aeBe TOprowe MpaBo — 1€l eTall CATAE

pabOBIACHUIIBKOTO MEPIOLY, KOJU TOPTO-
Be TIPABO SIBJISLIO COOOI0 CYKYMHICTD 3BH-
yaiB (0OpsiB) i iCHYBaIO B MeXkKax [paBa
IIUBIJIBHOTO;

2) xyrmeribke (TOProBeJbHE) TIPaBO — IPHU-
nagae npubiansno Ha XII1-XX cr., xapak-
TEPU3YETHCSI BUOKPEMJIEHHSIM TOPTOBUX
3BMYAiB (TIpaBUJ, HOPM) Bi/l IMBLIHHUX,
MOSIBOIO MI>KHAPO/IHOI TOPTiBJI, KyIlellb-
KHX TiJIB/AIH, CTaHOBJEHHSIM TOPTOBEJb-
HOTO TIPaBa, MPEJMETOM SKOTO CTaJu Bijl-
HOCUHU 3 TPUBOJLY TOPTiBJi, MOPCHKOTO
TpaHCIOPTY Ta GaHKIBCHKOI CITPABH;

3) mpoMuC0Be Ta TOCIOAAPChKe MPaBO —
mpoitec (hOpMyBaHHS caMe TOCIIOIAPChKO-
ro mpasa npumnaB Ha XX CT., KO Oijib-

HIiCTh KpaiH BAaJach 0 TOIIYKY OITH-
MaJIbHOTO BapiaHTa BTPyYaHHS Jlep:KaBu
Yy TOCHOJIAPCHKY [lislJIbHICTh, WOMY IPU-
TaMaHHi: BJACHUHN NpeJMeT — BiJIHOCUHU
y cdepi opranizamii Ta 6e3rmocepeHbO-
ro 3/IIICHEHHS TOCIOJIAPChKOI isIJIbHOC-
Ti; BJIaCHA METOJIOJIOTis, MO0 XapaKTepu-
3YETHCS TOEMHAHHSAM IMIIEPAaTUBHOCTI Ta
JVMCTIO3UTUBHOCTI; BlTacHa MeTa — 00y 10-
Ba cTablIbHOI Ta CUJIBHOI EKOHOMIKU Kpa-
iHM Ha MiKpO- Ta MaKpOpPiBHI BOJHOYAC;
OCHOBHE 3aBJIaHHS — TOIIYK OalaHCy MiK
JIepsKaBHUM PETYJIIOBAaHHSIM Ta CBOOOIOIO
y rocriojiapioBansi oo [8, 5—7].

Tox, 3 orysiy Ha JOCTiKEHHST iCTOPUYHOI
PETPOCTIEKTUBU CTAHOBJIEHHSI Ta PO3BUTKY TOC-
[I0/IAPCHKOTO 1IpaBa BapTo BiJI3HAUUTH, 1110 B ap-
ryMeHTaX MPUOIYHUKIB yMKHU TIPO Te€, IO TOC-
no/lapchbKe MPaBo — He CAMOCTilHA Ta/ly3b ITpaBa
€ ceHc. Buroku rocnoziapchbKoro mpasa cripas/ii
3alI0YaTKOBAHI HacamIiepes y IJIONIMHI TpaBa
npueammozo, ToMy 3a0yBaTh PO 3B’SI30K TOC-
ITOJ/IaPCHKOTr0 MPaBa i3 IIUBIJIBHUM HE BapToO.

HepnotisibHuM  BUIAETBCS 1 3aliepevyeHHs
3B’3KYy TOCIIOIaPChKOrO IpaBa 13 ajMiHicTpa-
TUBHUM, (IHAHCOBUM, TIOJJATKOBUM ITPABOM
Tomo. EKOHOMIUHI TIpotiecu Mmepioi MoJIOBUHI
XX CT. 3yMOBUJIN 3aIIPOBA/I>KEHHS /IePKaBHO-
rO PEeryJOBaHHS €KOHOMIKH, sIKe ITPOSIBJISIIIOCH
Yy YaCTHHI KpaiH IeHTPai30BaHUM JI€PKAaBHUM
VIPaBJIiHHAM, a B IHIIINA YaCTUHI NTOCTIHHUMU
MOIITyKaM# ONTHUMAJIbHOTO BapiaHTa BILIMBY Ta
BTPYUYAHHS JIeP>KaBU B eKOHOMIUHE JKUTTS Kpa-
iHM Ta foro peasnizaitieo. TakuM YMHOM, HOpMU
a/IMIHICTPATUBHOTO IIPaBa MOCTYKUJIU CBOEPI/L-
HOIO “cTajieBoio pyKoio” I peasrisailii OCHOB-
HOTO 3aBJIaHHA TOCIIOAPCHKOTO TTpaBa. Hopmu
a/IMIHICTPATUBHOTO TIpaBa PEryJlTh OPraHi-
3allilo Ji4JbHOCTI Iep;KaBHUX OpraHiB, OpraHiB
MICIIEBOTO CaMOBPSIyBaHHS, HAJJIEHUX TOC-
MO/IAPCHKOI0 KOMTIETEHITIEI0, TTOPSI/IOK B3AEMO-
il iX MizK co6010 Ta IPUBATHUMU 0COOAMU, a HE
mporiec MJIaHyBaHHs, OpraHi3altii Ta 3/1iliCHeHHs
HUMU FOCTIO/IaPChKOI KOMITETEHIII1.

Bapto srazatu i mpo 3B’30K TOCIIOAAPChKO-
O TIpaBa 3 iHITUMU TaJay3sMU [TpaBa, TAKUMU STK
(inancoBe, mosaTKoOBe, 3eMesIbHE TIPABO TOIIO.
[Tepeniveni ramysi Takok MOKHA BBaXKaTU BU-
XIHUMU 1T TOCTIOAAPChKOTO TipaBa. AJjie He
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MO’KHQ, Ha Hallly AYMKY, Ha3UBaTU HOT0 “NIOE-
HAHHIM IMBIIBHO-IIPABOBUX HOpM” abo XK TI0-
€/IHAaHHSIM HOPM IIUBLJIBHOTO, 3/IMiHICTPAaTUBHO-
ro MpaBa, iHIIKX Taiy3el npasa. Sk cayiHo 3
IIbOTO TIPUBOJLY 3a3HAYAIOTD TIPE/ICTABHUKU TEO-
pii “rocmoiapchbKOTO TMpaBa K CaAMOCTITHOI Ta-
JIy3i 1mpaBa”, He MOXKHA BBa)KaTU rocrojlapcbKe
IIPaBO CYKYIIHICTIO BIIKPAsTHUX YaCTHUH ITpejiMe-
TiB Bijl BUIlle3a3HAYE€HUX Tayy3eil ipaBa. BoHO
Ma€ BJIACHUI TpeAMeT, AOTUYHUIN 10 TIpejiMe-
TiB IHIIUX TaJIy3ell TpaBa y 4acTUHI XapakTepy
BifIHOCHH y cepi ToctioiapioBants. Tak, 30kpe-
Ma, YaCTHUHOIO Tpe/iMeTa TOCIOIapChbKOro mpa-
Ba CJIiJ BBasKaTH (DiHAHCOBI BiJHOCUHMU, SIKi BU-
HUKAIOTh Y TPOoIieci opraxisailii rocrnosiapcbkoi
JUSIJIBHOCTI, TOCIIO/IapIOBaHHs, He TTOBS3aHi i3
(opmyBaHHSIM Ta KOHTpoJieM 3a (hopMyBaH-
HSIM JIepsKaBHOTO (MiciieBoro) Orokeris (hop-
MYBaHHSI CTaTyTHOTO KaIliTajay TMiJITPUEMCTBA,
moTarlii, iHoBiI npedepeHtiii, HagaHi cy0’ekTam
rocriofapoBanis). OTike, Tocrnosapcbke Tpa-
BO — KOMNJIEKCHA 2aY3b NPaeaq.

Opnnak, KoHcTaTallii ¢akxTy, 1o TOCHoaap-
CbKe TIPaBO — KOMIIJIEKCHA TaTy3b IIpaBa, 3aMa-
JIO JIUIST BUPINIEHHS] HAaWBaKJIMUBIIIUX TIPOOJIEM
HayKM TOCIOJapchKoro npasa. Humu, Ha Hamny
TYMKY, €:

1) BCcTaHOBJIEHHS MEX MiK TOCIOJAPChKUM

Ta IUBIJIbHUM TTPABOM;

2) mobymoBa Takoi B3aEMOIii y cucreMi “aep-
JKaBa Ta/ab0 OpraHu MiCIIEBOTO CaMOBPSI-
IyBaHHs, Cy0’€KTH TOCIOAAPIOBAHHS, TOC-
Ho/IapchKa Ais/IbHICTD”, 32 IKOI Oy 1€ MOXK-
JIUBUM JIOCSITHEHHST OaslaHCy MixK 1y0Jmid-
HUM PETYJIIOBAHHSIM €KOHOMIKH Ta CBOOO-
JIOI0 Y TOCTIO/IAPChKIil JIiSIJIbHOCTI.

SAK11o BecT MOBY TIPO roCIo/lapcbKe Ta 11-
BiJIbHE MPaBo, HAWOIIbBINY CKIAAHICTD Y PO3Me-
JKyBaHHI TOCTIO/IaPCHKO-TIPABOBUX Ta IIUBIJIBHO-
MPAaBOBUX BIJIHOCUH BUKJIUKAIOTh BI[HOCUHU
MalHOBOTO XapaKTepy.

Bignosigno mo ct. 1 IluBimbHOTO KOMEKCY
Yipainu, [{uBiIbHUI KOZEKC PErynioe 0coOUCTi
HeMallHOBI Ta MallHOBI BIIHOCHUHH, 3aCHOBaHI Ha
IOPU/INYHII PIBHOCTI, BLIbHOMY BOJICBUSIBJICHHI,
MafHOBI CAMOCTIHOCTI 1X y4acHUKIB [2].

Busnauatwoun K0JI0 BiJIHOCHH, 1110 PETYJIIOETh-
cs IUBLJIBHUM KOJIEKCOM, 3aKOHO/IaBeIlb YOMYCh
BBaKa€ 3a HEMOTPiOHE BU3HAUNTH YHM, 110 CYTi,

€ MaifHOBI BiTHOCHHM i UM € 0COOMCTI HeMaii-
HOBI BigHOcuHMU. [le BakuBe ymyleHHs, ajie B
HOIAJIBIIOMY TJIMOOKMIT aHAJIi3 IPABOBUX HOPM
[UBIJIBHOIO 3aKOHOZABCTBA Ja€ BIAIIOBIAb HA IIi
3allMTaHH, OCKIJIBKYA 3MICTOM MallHOBUX Ta He-
MaifHOBUX BIiJTHOCWMH TPOHU3aHO Bech Komexc,
MPUITHSATI BiAIOBiHO /10 HbOTO akTh. KpiMm Toro,
NI PO3KPUTTS 3MICTY MOHATh “MaifHOBI BiJIHO-
cuHW’, “HeMallHOBI BiTHOCMHM HayKa ITUBiJIh-
HOTO IpaBa BUPOOMJIA HU3KY O3HAK, 32 SAKUMU
BIJIPI3HSAIOTH I1i /IB1 Pi3HI IPyIU BiTHOCHH.

Haii6inbire yoymensss [[uBiIbHOrO KOmek-
Cy, Ha HaIly TyMKY, Y TOMY, 1110 i3 3micTy cT. 1
Konekcy HEMOXKINBO BCTAaHOBUTH, CTOCYETHCS
¢J10BO “ocobucti” unie HeMallHOBUX BiJJHOCHH,
Y1 BOHO TIOB’s13aHE TaKOXK 1 3 MAaHHOBUMU BiJIHO-
CHUHAMU.

[yxe Bpamum amamizom cr. 1 1K VYkpai-
uu € npami M. Cibinbosa, Y. Asimosa. M. Ci-
6iJIbOB, MOCJIKYIOUN Cy4acHY HayKOBY JIiTe-
paTypy, IPUCBIYEHY PO3KPUTTIO TIpeIMeTa 1TH-
BIJTbHOTO TIPaBa, 30KpeMa i 1paili aBTOPKU 3MiH
ct. 1 mpoexty LK Ykpainu 3. PoMoBcbKOI, miii-
IIOB BUCHOBKY, 1[0 CJIOBO “0COOMCTI” Y KOHTEK-
cti cT. 1 Koziekey cTocyeTbesi HeMaliHOBUX 11PaB
[10, 7163].

Cupasni, y ct. 1 npoexty IIK Ykpainu Bix
25 ceprns 1996 p. Bu3Hau€eHO, IO UBIIbHUMU
BiJIHOCHHAMU € “MaifHOBI Ta 0cOOMCTI HEMAHO-
Bi BIJ[HOCWHU, OCHOBaHI Ha IOPUANYHIN PiBHO-
CTi, BITbHOMY BOJIEBUSBJIEHHI, MAaiTHOBIlI caMO-
CTIHOCTI X YYaCHUKIB, Y TOMY YHUCJIi BiJITHOCH-
HU, SIKi CKJIaIatoThest y cepi mianpueMuniiTea”
[3]. Tox, mpukMeTHUK “OCOGHCTI” CTOCYETHCS
Jiviie HeMaiHOBUX BifiHOCUH. [IprHaiiMHi Takoi
TOYKH 30py JAOTPUMYIOThCS PO3pobHUKH 1ln-
BIJTBHOTO KO/IEKCY 1 TaKUM HUHI € TIpeJMeT 111-
BiJIBHOTO TTPaBa.

Posrasanysiim nosuitito, Bucyosiseny B. Ma-
MyTOoBUM Ta O. 3BEPEBOIO BiJIHOCHO TOTO, IO
[IK VYkpainm He Mae peryJioBaTA BiHOCWHU
MiK OPUINIHUMU OCOOAMH, ITIO TIPEAMETOM ITH-
BIJIHOTO IpaBa MaiOTh OYTH BiJIHOCHHU, OJHi-
€10 CTOPOHOIO AKUX € (hisuuna ocoba, M. Cibi-
JIbOB CIIPOCTYBAB 1i, CIIMPAIOYMCh Ha Te, 10 Ha
Ii/ITBEP/IPKEHHS 1T€] 1MO3UIlil He HaBeIeHO KO/l -
Horo aprymenTy [10, 7162, 164].

Y. A3imMOB, pO3MiPKOBYIOUY PO IIPEAMET ITH-
BIJTbHOTO TTpaBa, aKIeHTY€E yBary Ha CyTi MailiHO-
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BUX BiJIHOCHH, 1X PI3HOBU/II Ta ITepeyMOBaXx, SKi
iX TOPOKYIOTH (CIMIOHYKAIOTh CTOPOHU /10 B3a€E-
MOIi1, 10 BCTYITY y BigHOCWHN). B 0CHOBY #0T0
mparti MOKJIa/IeHO TyYMKHN aBTOPUTETHUX YUECHUX
MUHYJIOTO Ta HAIPAIIOBAHHS CYy4aCHOI I0PUIIIY-
HOI HAy KU I110/10 MAaHHOBUX Bi/IHOCHUH, 4 CyTHICTh
IIUX BiJIHOCUH PO3KPUTA Y PETPOCHEKTHUBHOMY
anamizi. OCHOBHUMHU pe3yabraTaMu HOro [0-
CJIJIPKEHHS CTaJI0 HACTYIIHE: MAailHOBI BiJIHOCH-
HU BU3HAUYEHO SIK KOHKPETHI BOJIbOBI EKOHOMIU-
Hi BITHOCUHM 3 IIPUBO/LY HAJIEKHOCTI, BUKOPUC-
TaHHS, PO3IOALIY 3ac00iB BUPOOHUIITBA, IIPEI-
METIB CITIOKMBAHHS Ta IHIIMX MaTepiaJbHUX
6aar (3a moswuiieio /I. BobpoBoi); MaitHOBHUM
BiJIHOCHHAM, SIKi € YaCTUHOIO TIPeJIMEeTA 1TUBIJIb-
HOTO TIpaBa, MPUTAMaHHUI NMPUBATHUI Xapak-
Tep, OCKIJIIbKM OCHOBOIO MOTUBAIlil TOBEIHKU
0ci0, siIKa TTOPOKYE BiIHOCHHM, II[0 € HPeIMe-
TOM IUBIJILHOTO TIPaBa, € nMpueamHui inme-
pec |4, 145].

MaiiHOBi BiIHOCUHU y TIEBHOMY CEHCI €
OCHOBOIO IOCIIO/IaPChKUX MpaBoBiHOCUH. Came
MaifHOBI BiTHOCMHU € TUM “KPa€yroJbHUM Ka-
MeHeM”, “BUHYBATIIEM YPOUYUCTOCTI” Tieperie-
TIHHS Ta JIYTAaHUHU MiXK IUBIJIBHUMU Ta TOCIIO-
JIAPCHbKUMU BiJITHOCUHAMU.

[MuBinbHE TPaBO, MO CYTi, € BTIJIEHHAM JIi-
Gepastiamy, ajiKe IUBIIbHI TPABOBIAHOCHHN 3a-
CHOBAHI Ha OCHOBI IOPUJIMYHOI PIBHOCTI CTOPIH,
BIJIBHOTO BOJIEBUABJEHHS Ta MalHOBIN caMo-
CTIMHOCTI YYaCHUKIB IUX BiiHOCUH. OCHOBHUM
MPU3HAYEHHSIM IMBIJTBHOTO TIpaBa, 3a3HAyvae
O. lITaroBasoBa, € “yTBep/sKEHHS i 3aXUCT MPU-
BaTHOTO iHTEpeCY, TPABOBOTO CTATYCY JIIOJUHH,
0COOMCTOCTI, 3aKPITIEHHST aBTOHOMIT IHIMBIAIB,
ix HezanexkHocTi Bif nepxkasu’ [11, 26]. OTxe,
HEOOXiZIHO YiTKO BiPI3HATH IMBiJIbHE IIPABO
Bi/l TOCTIOIAPCHKOTO, OCHOBHOIO METOIO SIKOTO €
YymeepoiceHHs: CYCNiIbHO20 20CN00APCHKOZ0
nopaoxy 6 exoHoMiunii cucmemi Yxpainu, 3a
AK020 6100ysamumemvcsa nidéumeHHs edex-
muenocmi Cycniivhozo eupobHuymea, nio-
BUULEHHS COUIATILHOT CNPAMOBAHOCTI MAKO20
séupoonuymea | 1], o npsimo nepeabavero Toc-
MOZIAPCHKUM KOJIEKCOM YKpaiHU. YTBEP/KeHHS
TaKOTO MOPSIKY MOKJIUBE JIUIIIE 32 YMOBU BPiB-
HOBQ)KEHOTO, JOIMIJTBHOTO Ta CKOOPANHOBAHOTO
JIeP>KaBHOTO PEryJII0BaHHS €KOHOMIYHOIO SKUT-
TS KpaiHMU.

“Ionosna ynkuia, axa eupaixicae cym-
HiCMb 0epicasHozo0 pezynto8anHs eKOHOMi-
KU, — 0X0poHa nyoOaiunux inmepecieé y 20c-
nodapcvkux eéionocunax” |6, 24|, — Big3Havae
T. Kpasiosa. IIpu 1ipomy, oxopoHa myOJIidHNIX
iHTepeciB B JKOIAHOMY pasi He Ma€ CyTTEBO 00-
MesKyBaTH CBOOOLY Cy0’€KTIB TOCIIOAAPIOBAHHSL.

Bizomo, 110 moHATTS mMyOIiYHOTrO iHTEpecy
MOXOUTH Bifl istocoCchKOI KOHIIEII1 3araib-
HOTO bJ1ara, SIKa € i/1eajliCTUYHOIO “MOJIeJIJII0 BU-
SIBJIEHHS, Y3TO/JKEHHs, BUSHAHHS, 3aXUCTY CY-
IepeusInBUX iHTEPECiB, BOJII YJIEHIB CyCILIbCTBA
3 6OKy 3arajibHOOOOB’SI3KOBOI Ta CIIPaBE/JINBOL
HopMmH 1ipaBa” 6, 4].

BpaxyBaHHs1 Ta y3ro/i’KeHHS IIUX iHTepeciB
i € OCHOBHUMU 3aBJIAHHSMHU JIEP5KAaBHOTO PETy-
JIIOBAHHS, ajl’Ke Jiep:KaBa, sIK 3a3Hadae T. Kpas-
1oBa, “y mpoleci 3ziiicHeHHs TpaB i cBOOOJ
KOKHUM 1H/IMBiZIOM NTPUMIPSIE€ €rOiCTUYHI iHTe-
pecu OKpeMUX uJieHiB cyciiibeTBa” [6, 4].

Tomy, BBaskaeMo, A01LIbHO Oy10 6 MaitHOBI
BIJIHOCUHMU, SIKI € YACTUHOIO Tpe/IMeTa IUBLIb-
HOTO TIpaBa, YiTKO BiJIMEKOBYBATHU Bijl MailHO-
BUX BiJHOCHUH Y cepi rocriofapoBanns. OTxe,
mpeMeT UBIJIbHOTO TIPaBa CJIijl BUSHAYUTHU K
ocobuCTI HEMAlHOBI Ta 0coOMCTI MailHOBI Bijl-
HOCWHU, 3aCHOBAaHI Ha OPUINYHIN PIBHOCTI,
BUJIBHOMY BOJIEBUSBJICHHI, MallHOBIi caMOCTiii-
HOCTI iX YUaCHUKIB.

3 oISy Ha 3a3Ha4YeHe, JIOIIbHIM BU/IA€Th-
¢4 BU3HAUYCHHH, YUM € 0C0OUCMI MaUN06i 6i0-
Hocunu. Ha Hany nyMKy, MaifHOBI BiJ[HOCUHU,
SIKi € YaCTUHOIO TPeIMeTa IIUBIJIbHOTO TIPaBa, —
e 0coOMCTi MaitHOBI BiZIHOCHHU i MArOTh CTO-
CyBaTHUCh JIMIIIE TTPUBATHUX IHTEPECiB, a SIKIIO
TOYHIIIe, TO TIPEJIMET ITUBLIBHOTO MTPaBa MAOTh
CKJIAJIATU He N06’A3aHi i3 20cn00apcvkoto 0i-
ANLHICMIO B10HOCUHU 3 NPUBOOY MamepPiab-
Hux Oaaz, cNpamosani Ha 3a0060JeHHSL 0CO-
oucmux nompe6 Qizuunux ocio. Ile pamo 6
3MOTY YHUKHYTH [IOJIBIHHOTO PEryJIrOBaHHS
3HAYHOI YaCTUHU ITPABOBIIHOCHH.

OO6rpyHTOBYIOUM OOMEKEHHS ITpeMeTa I1-
BiJIBHOTO T1paBa, 3BEPHEMOCH /IO IUBLIbHO-
MPaBOBUX Ta TOCIOAAPCHKO-TPABOBUX JIOTOBO-
PiB, OCHOBHWUIT 3MiCT ab0 K CYTh SKHUX OJHAKO-
Ba: BCTAHOBJICHHS, 3MiHA, TPUTIMHEHHS TIPaB Ta
000B’sI3KiB CTOPiH JIOTOBOPY — BUKOHAHHS JI0-
roBipHOro 3000B’s13aHHsA. SIK TpPHUKIAL, PO3-
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TJISTHEMO JIBI CUTYaIlil 11010 I0TOBOPY KYTIiBJIi-
IPOJIAXKY.

1. OHa cTopoHa IOTOBOPY KYyTiBJIi-TIPOAKY
(mpomaselib) — BJIACHUK KBapTUPH, Apyra (I110-
KyIenb) — ocoba, sika Tparte mpuadatu KBap-
tpy. CTOPOHM YKJIAAAIOTh JOTOBIp KYIIiBJIi-
MPOJIAKY, caMi BU3HAYAIOTh 1Or0 YMOBU BiJIIIO-
Bi/IHO /10 BUMOT 3akoHozaBcTBa. Ilix yac ykia-
JIEHHST JOTOBOPY, a00 6e310cepeIHbO Mics oro
VKJIa/IeHHS, Ipyra CTOPOHA BUSIBJISIE TIOPYIIEH-
Hs1 3 OOKY 0COOU-TIPO/IABIISL.

2. ITpomasers — IIIT “X” Ta mokymers ToBa-
py — disuuna ocoba. Ocoba npumabaa ToBap.
3roziom, O1JIBIIT IeTaTbHO O3HAHOMHUBIIIKCH 3 TO-
BapOM, BOHA 3’siCyBaJIa, 110 BiH HesKiCHMIL, TOO-
TO He BIZIIIOBIa€ TUM BUMOTaM SIKOCTI, sIKI BCTa-
HOBJIIOBAJINCDH Y JIOMOBJIEHOCTI.

dxmo y nepmiii curyarii oOMABI CTOPOHM
JIOTOBOPY He € CyO’€KTaM¥ TOCIIOapiOBaHHS,
BUHUKAIOTHh BI[THOCUHU y CUCTEMi “TIOKYIIEIlh-
mpozaBelb”’, 3afisTHi MPUBaTHI iHTepecH, TMpo-
JlaK KBApTUPU He € TOCTIO/IAPCHKOIO I SIbHICTIO;
TO B ZIPYTiii — OfHa 3i cTOPiH cy6’€KT rocroma-
pIOBaHHS, BiTHOCUHY “TIPOJIaBEIlh — CTIOKUBaY”,
SKI BKJTIOYAIOTh PUHOK Ta TIOTEHIIHHUX CTIOKH-
BauiB. [IyGsiuHMii iHTEpEeC — 3aXUCT MPaB CIIO-
JKMBAYiB.

TakuM YMHOM, Mi’K TOCTIOJJADCHKUMU Ta IU-
BUIBHUMU JIOTOBOPAaMU MO>KHA TTPOBECTU MEKY.
Tocnomapepki 10roBOpM BUHUKAIOTH HA OCHO-
Bi aisibHOCTI cy6’eKTiB rocmomapoBants. /[o
HUX 3aKOHOJABCTBOM MaloTh OyTH Tepeabade-
HIi YiTKi YMOBH, 3a TIOPYIIIEHHS IKUX MAIOTh 3a-
CTOCOBYBATUCh BI/IMOBi/IHI CaHKIIii. AKicTh TO-
BapiB Ta MOCJYT € OJ[HUM 13 TTIOKA3HUKIB PO3BU-
TKY eKOHOMiKU. HuHi, B YKkpainu 3amasio Ji€eBux
rapaHTiii 3aXMCTy IMpaB CIOKUBAUiB, IHTEpeCH
SJKUX TIOCTIAHO TOPYIIYIOThCS KOMIIAHISIMU-
BUPOOHMKAMHU YK MEpekKaMU TillepMapKeTiB, a
IPUHIUI CBOOOAM IOTOBOPY, IO € TPUITYCTH-
MHUM y TIPUBAaTHUX BiJIHOCUHAX, B iHTepIIpeTa-
mii ILK Ykpainu mo rocmoapcbKux 10roBOpiB €
HernpunyctuMuM. OTiKe, 1UBIJIBHO-TTPABOBUMU
JIOTOBOpAMU CJIiji BBa)KaTU Ti JIOTOBOPH, YKJia-
NIEHHST SKUX He MOKHA BBaXKaTU Pe3yJIBTATOM
3IIMCHEHHST TOCTIOIAPCHKOL iSIJIBHOCTI O[HIEIO
i3 CTOpiH TaKUX BiJIHOCHH, i HA TTPOTUBATY I1[bO-
MY, /10 TOCIIO/IAPCHKUX JIOTOBOPIB CJIi/ BiZIHOCH-
TH Ti IOTOBOPH, SIKi € pe3yabTaToOM 3/iCHEHHS

cy0’eKTaMyl TOCIIOIapIOBaHHS KOMEPIIHOI un
HEKOMEPIIIHHOI TOCTOIaPChKOI 1isI/IbHOCTI.

JlpyruM BaXIMBUM KPOKOM y PO3MEKyBaH-
Hi TpeJMeTiB TOCHONAPChKOr0 Ta IMBLIBHO-
ro mpaBa Ma€ Oyt “sidcmoponenmns” incmu-
mymy 10puduunoi ocodu i Bij rocroaapcbKo-
ro, i BiJl IIMBIJILHOTO 3aKOHOJIABCTBA — HAaJlaH-
HS HOMY CTaTycy KOMNJIEeKCHO020 Midiceasny3e-
6020 incmumymy. Tak, 30kpema, ciig Oyao 6
BIIHOCMHU “yYaCHUKM Oprasisailii — opraHisa-
1ig” PO3MOMITUTU TaKUM YUHOM: /10 cepH Bi-
manag [[K VYkpainm MaoTh BXOAWTH TIpaBa
YYaCHMKIB Oprasisalliii Ha YaCTUHY YUCTOTO IIPU-
OyTKY, 1110, BIZIMOBITHO /10 YCTAHOBYNX JOKYMEH-
TiB, TJJIATAE POSIOIINY MK YYaCHUKAMMU; T1pa-
Ba Ta 000B’SI3KM YYaCHUKIB IOPUAUIHUX OCIO TpH
BUXO/i 3 opranizaitii; cepex HopMm 'K Ykpainu
CJIIJT 3JIATIIUTY HOPMH, IO PETYJIOI0TH 1HIII BiJl-
HOCHWHHU, 1TOB’s13aHi 3 OpraHisalli€io AisyIbHOCTI Ta
6e31ocepeIHbO 3 MISITTBHICTIO IOPUANIHOI OCOOH.

Ortxe, IIK Ykpaiam mae oxorioBaT “mipu-
BaTHY 4YacTUHY’ BIJIHOCUH, SKi BUHUKAIOTH Y
mporieci cTBOpeHHs Ta (PyHKIIIOHYBaHHS opra-
HizaIliil, Tak Ou MOBUTH “TipaBa Ha OKpeMo Bix”.
'K Ykpainu Ha npotuBary [luBisibHOMY KO/IEK-
Cy Ma€ CTaTu PETyJISATOPOM BiTHOCUH “IIpaBO HA
criJipHe”.

Brpyuanns gep;kaBu y roCcriofiapChbKy Jistiib-
HicTh Cy0’€KTIB rocrnogapoBaHHs HE MOKE 3BO-
JIUTHUCH JIWIIIE 10 BCTAHOBJIEHHS] KBOT Ha BUPOO-
HUIITBO, 11iH Ha npoxaykiito. Taki 3axoau mpu-
MyCTUMI Jidllle JJId KOMIIaHiH-MOHOIIOJIICTIB,
SKi  3a0€31e4yloTh CYCIIJIBCTBO IPOAYKIEO
(mocayramu) mepioi HeoOXigHocTi. [lepikaBa
Ma€e 3a0e3IedyBaTi CrpaB/i Pi6HU JTOCTYII 10
PUHKY Cy0’€KTIB TOCIIOMAPIOBAHHS, TPOBOISYN
MOHITOPUHT 32 MO/IEPKAHHSAM TIPABUJ KOHKY-
PEHIIil, SIKICTIO MPOAYKILii, IEMITIHTYBAaHHIM 1M-
MOPTY TOMIO.

Ocob6simBOI yBarum 3aciyroBye i pedopmy-
BaHHS IIPABOBOTO PETYJIIOBAHHS Bi/IHOCUH BJIac-
HocTi. EkoHOMIKa Ziep;kaBU Ta BJIACHICTD € B3a€-
MO3aJIE;KHUMU STBUIIIAMU: BJIACHICTh € OCHOBOIO,
Ticro 6a3010, Ha SKiil BUOYOBYEThCS MallOyTHE
Bupo6uuIrTBo, BBII; piBeHb eKOHOMIUHOTO pO3-
BUTKY JIePsKaBH, y CBOIO YepTy, 3a0e31euye yMO-
BU ITPOIeCy BUPOOHUIITBA, peasisaliii mpoyKiLii
(BUKOHaHHS POOIT, HaJlaHHS MOCJIYT), BioGpa-
JKa€ crIpaBKHi piBeHb KUTTS Hacejenus. /o
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Tocnodapcvie npaso — komniexcha zany3o npasa. 3 02as0y Ha ye, 8 PUOU-
Hill Hayyi icHye NPoOIeMa POSMENCYBAHHS Npeomema 20cnodapcbkozo npasa is
npeoMemami 0CHOBONOLONCHUX Ol Hb020 2aay3eil npasa. Ocobausy cKaaoHicmn
BUKTUKAE POIMENCYBARNS NPEOMEMIB 20CN00apChKoz0 ma yusiiviiozo npasa. Lls
npobema noe’a3ana 3 muM, o MAtHosl GIOHOCUHU, AKI € 4aACMUNHOI0 Npeome-
Ma YUBLILHO20 NPABA, NO CYMI € OCHOBOIO 20CN00APCHKUX 8ionocun. Tomy, douins-
HUM 6UOAEMBCS GUSHAYUMU, SKI MATHO6T 8I0HOCUNU € “UueitvHUMU”, 4 SKI “20C-
nodapcokumu”.

Xossiicmeennoe npaso — KOMNJIEKCHAs. OMPaciv npasa. B ceasu ¢ smum, 6
10pududeckoll Hayxe cyuiecmeyem npobiema pasoeienus npeomema Oaniou
OMPACIU NPABA ¢ NPEOMEMAMU OCHOBONOLONCHBIX 0N ee ompaciei. Haubonee
CIONCHBIM SGAACMCS PA3ZPAHUYCHUE NPEOMETMO8 X03AUCTEEHH020 U 2PANCOaN-
CK020 Mpasa. Ima CroHCHOCMb 00YCIOBACHA MEM, YMO UMYUECCMBEHHbLE OTMHO-
WeHust, KOmopole AGLIIMCS YACMbI0 NPEOMEMa panc0ancKozo npasd, 8 mo Jice
8pemst A8AI0MCS U OCHOBOU X03suicmeennvix omuowenuti. Iloamomy, uenrecoo-
6pasmno onpedenumn, Kaxue UMywecmeentble OMmHowenus “‘2paxcoanckue”, a Ka-
Kue “xossiicmeenmole”.
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Economic law is the combinative branch of law. According to such position,
there is a problem with dividion of the economic law subject with subjects of
ground-given for it branches of law in legal cience. The most hard is the dividion
of economic and civil law subjects. Such mind deals with the npunadiexcrnocmo
of material relations to both economic and civil branches of law. It is nessesary to
define what material relations are “economic”, what are “civil”.
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