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IOPUANYHI HAYKM

VIIK 368: (094.9)
. ®. MEJIBLTb

Mivcpezionanvna Axademis ynpasninns nepconanom, m. Kuie

CTPAXYBAHHS B YKPAIHI:

HOPMATUBHO-NPABOBE 3ABE3MNEYEHHSA

Haykosi npaui MAYTT, 2010, sun. 1(24), c. 270-275

Jlocrionceno cmanosenis HopMamueHo-npasosozo 3abe3neuents Cmpaxyeanis x
6udy zocnodapcvioi disivrocmi 6 Ykpaini.

¥ cydyacHUX yMOBax cepell BAKJIUBUX IUTAHb, 1110
IIOCTAIOTh Iepe/] CYCIIIbCTBOM i JIepKaBoIo, 3a YMOB
PO3BUTKY PUHKOBUX BIJHOCHUH, IIpUBaTU3alii xep-
JKaBHOI BJIACHOCTI, MOIIMPEHHHA MiAIPUEMHUIIBKOI
JiSJIBHOCTI, CKOPOYCHHS YACTKU JICPKABHUX CTPYK-
TYp Y HOKPUTTi 30UTKiB, OB’ I3aHUX i3 BUPOOHUYOIO
JUABHICTIO 4M 3 iHTEpecaMy rpoMajisiH, nmorpeda y
cTpaxyBaHHI 3pocTaTuMe, a y cepy cTpaxoBHUX Biji-
HOCHWH BTSTYBATUMYThCS HOBI 00’€KTH 1 cy6 €KTH.

[Iponiec Bu3HaHHSA YKpaiHu Aep:KaBOIO 3 PUH-
KOBOIO €KOHOMIKOI0 3abe3Ieduye iCTOTHe 3pOocTaH-
HA POJIi CTpaxyBaHHA B CYCIIJILHOMY BiJITBOPIO-
BasibHOMY Tipotieci. [Ipu nenrpasnisoBaniii cucremi
VIIPABJIHHA HAPOJHUM TOCIOJAPCTBOM CTPaxoBa
MiAABHICTD He MOIJIA IIOCICTU HaJIeKHOrO Il MicIid
B €KOHOMIIli Kpainu i cycninbHux BiHOCcMHax. Pos-
HIMPEHHA PUHKOBUX BiJITHOCKUH ITi/IBUIILYE POJIb i 3HA-
YeHHs CTPaxoBOi [islJIbHOCTI He JinIlie B Jlep:KaBi, a i
y TOCTIOZIapChKill cepi, i ToMy cTpaxyBaHHS CIyTye
BayKJIMBUM YHHHUKOM CTHMYJIIOBaHHSI BHUPOOHUYOT
AKTUBHOCTI Ta CTBOPIOE HOBi CTUMYJIM 3POCTAHHSA
IIPOAYKTUBHOCTI Iparli.

Y mporieci KUTTEMISIBHOCTI JIIOIUHA TTOCTIHO
nepeOyBae i BIUIMBOM Pi3HOMAHITHUX LIKiIJINBUX
(akTopis: XBOpOO, HENMACHUX BUIA/IKIB, TOPOKHBO-
TPAHCIIOPTHUX TPUTOJI, CTUXIMHUX JUX To110. Pazom

3 TUM Y JKUATTI JIOJUHU MOXKYTb MaTH Miclie IeBHi
MOJT, AKi He HOCATD IIKIIJIMBOTO XapaKTepy, aje 3 Ha-
CTaHHSM SIKMX BUHUKA€E HEOOXiMHICTD Y M0OMaTKOBIl
MaTepiaJibHill 01TOMO3i: JOCATHEHHS TeHCiiHOTO
BiKy, BCTYIl [0 HAaBYAJIbHOIO 3aKJIay, OAPYKCHHHA
Ta iH. 3iliCHeHHS MiNMPUEMHUIIBKOI IislJIbHOCTI
TaKOK TIOB’si3aHe i3 TOCTIITHOIO 3aTPO30I0 BTpAT Ma-
TepiaJibHOro Xapakrepy. Y Takux BUIIa/IKaX BUHUKAE
HaraJibHa HeoOXiIHicTh y 3abesneueHHi iHTepecis ¢i-
3WYHUX Ta IOPUINYHIX 0Ci6 BHACTIIOK HACTAHHS THX
260 iHIMMX MoAill. 3axmMcT ixX IHTEepeCiB MOXKe 3a0e31e-
YyBaTHUCS 32 JTOTIOMOTOIO Pi3HUX iHCTPYMEHTIB, cepes
SKUX ocobsmBe Micie 3aiimae crpaxysanHst. Crpa-
XyBaHHS € YHiBepCAJIbHUM 3ac000M, CIIPSAMOBAHUM
Ha ycyHeHHst (a0, y KpaitHboMY pasi, MiHiMi3aIliio)
HeraTMBHUX (HeOaKaHWX) HACJHIAKIB, 3yMOBJIEHUX
Pi3HUMU IPUYNHAMU.

ExoHomiuHa CyTHIiCTh CTpaxyBaHHS MOJISITaE B
PO3KJIaIeHHL 30UTKiB, 3anoigunux ouiil ocobi, ce-
pen axomora 6ipuroro kosa cy0’eKTiB, A1 KOKHO-
TO 3 AKUX OKPEMO MaTepiaJbHi BTpaTH JieJlb BilUyTHi,
a CTAHOBMUIIE ITOTEPIIIJIOrO BiJJHOBJIIOETHCA IIBUIKO
i TOCTaTHBO TOBHO. 3 Tli€i TOYKW 30py CTpaxyBaH-
HS BUCTYIIA€ Y BUIJISA/I CUCTEMHU TIE€PEPO3IOiTbUNX
BiTHOCWH TIOTO YYACHWKIB MIIIX0M (DOPMYyBaHHS 32
PaxyHOK iX TPOIIOBUX BHECKIB I1iJibOBOrO (hOHIY,

270
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TIPU3HAYEHOTO AJIS BiIIIKOAYBAHHA MOKJIMBUX HAJl-
3BUYAMHUX Ta iHIIUX BTPAT, HAJAHHS TPOILIOBOI J0-
moMor# a0 HaKOTTHYEHHSI TPOTITOBUX KOTITiB.

ITix yac mpoBenenHs aHATi3y OCHOBHUX acIEKTiB
3/IilCHEHHS CTPaX0BOi is/IbHOCTI B YKpaini ocobJn-
BY yBary HeoOXiTHO MTPUILIUTH TTUTAHHIO TPABOBOTO
perymioBanus 1€l pisabHocTi. Tak, 3 oriany Ha Te,
1[0 CTPaxoBa [AiAJIbHICTb — I1e BperyJboBaHa HOpMa-
MU IIpaBa rocrojapcbka [TisJIbHICTh CTPaXOBUX OpP-
ra"isailiii 3 Ha/laHHS CTPAXOBUX TOCJYT 32 PaXyHOK
chopmoBanux cTpaxoBUX (POHIIB, IO 3/[IHCHIOETHCS
Ha IiACTaBi Jilensii, 4K MpaBujo, 3 METOI0 OTPHU-
MaHHsI TIPUOYTKY — MOJKHA CKasaTH, 10 ChOTO/HI
npaBoBe 3a0e3IEeUYEHHsT CTPaxXyBaHHS CTAHOBJISATH
TMPUNHATI 3aKOHO/IaBYi Ta HOPMATUBHI aKTH, 1110 pe-
TYJIOIOTH CTPAXOBY JAISJIBHICTD AK Y IIJIOMY, TaK i 3a
OKPEMUMU 11 HAIIPSAMaMU.

Cucrema MpPaBOBOTO PETYJIOBAHHA CTPaXx0OBOI
MisATBHOCTI MiCTUTH HOPMH, BU3HaueHi [9, 45]:

e Koncruryuieo Ykpainy;

e MiXKHAPOJHUMM YTOJaMHU, AKi iiucana i pa-

tudikysana Ykpaina;
[MuBinbHUM KOZEKCOM Y Kpainwy;

e 3akoHaMU Ta ToctaHoBamu Bepxosnoi Paan
Ykpainy;

e yKazaMu Ta posnopsypkennamu lIpesuzenta
Ykpainy;

e JICKpeTamu, IMOCTaHOBAMH Ta PO3MOPSKEHHSA-
Mu Y psany YKpainy;

e HOPMATUBHUMHU akTaM¥ (iHCTPYKIIii, MeTO/M-
KU, TIOJIOXKEHHS, HaKa3M ), STKi yXBaJIeHO MiHic-
TepCTBaMU, BiJ[OMCTBaMU, IIEHTPAJIbHUMI Op-
raHaM¥ BUKOHABYOi BJIa/IV Ta 3aPEECTPOBAHO B
MinictepcTsi 1ocTuiiii Ykpainu;

® HOPMATUBHUMM aKTaMW OpraHy, SIKUH 3TifiHO
i3 3aKOHO/IaBCTBOM Y KpaiHM 3/[ilICHIOE HATJISI]T
32 CTPAXOBOIO iSIJIbHICTIO;

e HOPMATUBHUMU aKTaMHU OpraHiB MiCIeBOI
BUKOHABYOI BJIQJI Y BUIIQJKAX, KOJU OKPEeMi
MMUTAHHA PEryJII0BaHHSA CTPAaXOBOi AiJIbHOCTI
GyJI0 [IeJIErOBaHO MM OpraHaM 3a PillleHHsIM
IpesuzenTa abo Ypsiay YKpainu;

® OKPEeMUMM HOPMATUBHUMM aKTaMU KOJIMII-
nporo Pagsgncekoro Coiozy ta YPCP, ski ne
6yJ10 Bi/IMiHEHO 3aKOHO/IaBCTBOM He3aJIe;KHOI
Ykpainu.

Bignosizno no Koncruryiiii Ykpainu, npuitngaToi

28 yepBuga 1996 p., BUKIIOUHO 3aKOoHAMU Y KpaiHu
BCTAHOBJIIOIOTHCS 3aCa/IM CTBOPEHHS 1 (hyHKITIOHY-
BanHs hinancoBoro punKy (1, c¢T. 92), a 3rizno i3 3a-
koHoM Ykpainu “Ilpo Kabiner Minictpis Ykpainu”
Ka6iner Minictpis Ykpainu 3abesnedye 3aiicHeHH
(inancosoi momituku [5]. Otke, Koncturymis Yk-

painu ta 3akon Ykpainm “IIpo KaGiner MinicTpis
Ykpainn® BCTAHOBUJIN 3arajibHi HOPMU ITPaBOBOTO
perymmoBanHs (hiHaHCOBOT MOJITUKH, OJHIEIO 31 CKJIa-
JIOBUX SKOI € 3abe3MeueHHsT PO3PAXyHKy CTPaxOBOi
CITPaBU.

Bapto 3ayBaskutu, 1110 3aKOHO/ABYE PETyJIIOBAH-
HS CTPaxoBOi Ais/bHOCTI B YKpaiHi Ma€ 1meBHy icTo-
puuny crenudiky, SKa Bi[MyTHO TMO3HAYAETHCSA HA
BCiii crcTeMi MpaBoOBOTO 3a6€3TIEUEHHS.

Tak, exkckypc nepiofaMu PO3BUTKY CTPaxoBOi
JIAJTBHOCTI BapTO PO3IOYaTH 3 TOTO, IO B KOJUII-
nbomy Pazsrcbkomy Corosi He 6y1o 6a30B0Oro 3aKo-
HY, SKUI peryJoBas Ou MOPSIIOK 31iCHEHHS CTpa-
X0BOi AistmbHOCTI. OCKiJIBKU CTPaxoBy [isITbHICTD
3MINCHIOBAIIN BUKJIIOYHO yCTaHOBU [lep:KcTpaxy Ta
[HmepskcTpaxy, M0 He MK TIOBHICTIO CAMOCTiTHOTO
CTaTyCy, TO He OYJI0 TOTpeOV BU3HAYATH 3aKOHO/IaBYi
HOPMHU CTOCOBHO TpaB Ta 000B’A3KIB 1UX Cy0'€KTiB.
OxpeMi acmeKkTH CTPaXOBOi MiSTBHOCTI PeryJioBa-
gucsa Ilocranosamu IIK KITPC i Pagn Minictpis
CPCP, nopmaruBHuUMH JOKyMeHTaMu [lepskcTpaxy
CPCP rta YkpuepskcTpaxy.

ITporsrom 1992—1993 pp. y Gisbiocti He3amesxK-
HUX JIeP>KaB, SKi yTBOPUITUCS TICISA PO3TALY KOJUIII-
uboro CPCP, Gysi0 yxBajieHO 3aKOHOJABYi aKTh 3
MUTaHb CTPAXyBaHHSI.

Y 1992 p. Yrpaep:KcTpax 3a y4acTio MPOBiTHUX
CTPaxXOBUX KOMTaHill, yTBopeHnx y mepiox 1990—
1992 pp., momas no Kabinery MinicTpiB Ykpainu
nepiuii mpoekT 3akony “IIpo cTpaxyBanus”, ciipsi-
MOBAHUI HA Y3TOKEHHS TMO3UINH KiThKOX MPUYET-
HUX JIO CTPAXOBOi CIIpaBU MIiHICTEPCTB i BiZIOMCTB.
Y rpymui 1992 p. 1meit mpoeKT MicsA y3TOMKEeHHS
noBTOpHO OyJsio BHeceHo Ha meperysizi Kabinery
MinictpiB Yxpainu. OcKifnbKku 3riflHO 3 pillleHHAM
Bepxosnoi Pann Ykpainu B 1ieit iepion ¥ psj nictaB
IIPaBO BU/IABATHU JICKPETH, AKI MaJM CTaTyC 3aKOHIB,
3a3HayeHUil MPOeKT GyJ0 MPUITHATO SIK JEKPET y
TpaBui 1993 p.

Hexper Kabinery Minictpis Ykpainu “ITpo crpa-
xyBaHHs" cTaB PaKTHIHO MepIIuM Ga30BUM 3aKOHO-
JIaBYNM aKTOM, SIKHii 3a0€311€YNB CUCTEMHE TIPaBOBE
peryJioBaHHsI cTpaxoBoi missbHOCTI. [leit /lexper
Bu3HAuuB 06a30Bi TePMiHM I IOHATTS, IIOB’sI3aHi
3i CTPaxoBOIO JiAMbHICTIO (PUHKOM CTPAaXOBUX IT0-
CJIyT).

Hexper “IIpo crpaxyBanHa” Mir posrigiaTucs
JIVIIE SIK TTPOMIZKHUH 3aKOHOIaBYM akT. [ooBHMI
HOTO0 HEIOJIK TOJISATaB Y TOMY, 1110 TYT OyJ10 3po0.ie-
HO cTIpo0Oy MTOEHATY CYTIEPEUTUBI IOJOKEHHS: 3 OJ1-
HOTO GOKY, “/IepyKCTPaxoBi” IPUHIUIIN 3/ ICHEHHS
CTPaxXoBOi AisNIbHOCTI, 1110 6asyBajcs Ha IJIAHOBO-
a/IMiHiCTpAaTUBHIN €KOHOMIIli, a 3 [PyroT0 — MPUH-
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UM CTPpaxXyBaHHA B ymMoBax puHky. Hanpukiazn,
Jlekpet nepenbavas 3/1iliCHEHHST CTPaXOBUX BUILIAT
3a paxXyHOK CTPaxXxOBMX PE€3€epBiB, 110 BiAIOBiIaI0
PUHKOBUM TIPWHITATIAM, He BU3Havaioun diHaHco-
BOTO MeXaHi3My (DOPMYBaHHS X PE3EPBIB, i CyTO
aJIMiHICTPATUBHO OOMEKYBaB TIepePaXOBYBAHHS 10
pesepsiB 50 % crpaxoBux mirartexiB. OKpiM TOro,
Ilekper waaro JibepanibHo 3ab6OPOHSIB JepsKaBi
BTPy4YaTHUCS B AiSTbHICTb CTPAXOBUX OpTaHisailiid,
a BOJIHOYAC BU3HAUaB JIep>KaBHUI OPTaH, BiIIOBi-
JAJTbHNIM 32 CTaH PO3BUTKY CTPAXxoBOTro puHKY. I Ta-
KHX CylepedHocTeil 6yro Hemano.

OTsxe, 3 PO3BUTKOM PUHKOBOi €KOHOMiKH B YK-
paimi mocrtama motpeba YXBAJIUTH HOBWI 3aKOHO-
JIaBUUIl aKT, SIKMil IIOBHICTIO BPETYJbOBYBaB OH SIK
TIOHATIMHUN anapart, Tak i MOPSI/IOK 3/IiICHEHHS CTpa-
XOBOI JIisIBHOCTI (JJaBHO 3aCTOCOBYBAHUU Y PO3BU-
HEHMX KpaiHax).

7 6epesnst 1996 p. Bepxosna Pana Yxpainu mpu-
iiHsana 3akoH Ykpainu “IIpo crpaxyBanug”, AKuil €
TOJIOBHUM 3aKOHOJIABUUM aKTOM y Iill rasmysi B Ha-
it gep:xasi [4].

3akoH Ykpaiuu “IIpo cTpaxyBaHHs" Ma€ 5 OCHOB-
HUX PO3/IiJIiB.

Y nepiiomy po3mijii BCTAHOBJIOETHCS TOJOBHUMA
TTOHSATIMHO-TEPMiHOJIOTIYHUI amapaT: BU3HAYAIOTh-
¢ Taki 6a30Bi IOHATTS, K CTPAXyBaHHs, CTPAXOBH-
KU, CTPaxyBaJIbHUKH, O0'€KTH i BUIM CTPaxyBaHHSI,
dopMu cTpaxyBaHHS, CTPaXOBi PU3WKH i CTpaxoBi
BUIIQ/IKN, CTPAX0Ba CYMa, CTPaxoBe Bi[IITKOyBAHHS,
cTpaxoBi TaTexi i Tapudu, criBcTpaxyBaHHS, ITe-
pecTpaxyBaHHs, 00’ €/ITHAHHS CTPaXOBUKIB, CTPAXOBi
areHTH Ta CTPaxoBi GpPoKepHU Ta iH.

Henrpanbhe Miciie B 1IbOMY PO3/IiJji 1OCiIAI0TH
HOPMH, 1110 BU3HAYAIOTh BUMOTH JI0 CTPaXOBUKA ITiJl
yac Horo CTBOPEHHs Ta PeECTPallii, a TAKOXK MOPSII0K
3iilicHenHst 060B’I3KOBOIO CTpaxyBaHHs. 30KpeMa,
M 3aKOHOM B YKpaiHi BCTAHOBIIOETHCST 0COOJIH-
BUII MeXaHi3M, KO BUIM O0OOB'SIBKOBOTO CTpaxy-
BaHHS MOXYTh BU3HAYATHUCS JIHIIE UM 3aKOHOM,
a He {HIIMMU 3aKOHO/AAaBYMMU akTaMu. [Ipu npomy
KabineroBi MiHicTpiB YKpalHu HaZa€ThCs IIPABO
PETYyJIIOBATH TOPSANOK ITPOBEICHHSA KOXHOTO BHULY
060B’SI3KOBOTO CTPaxyBaHHsI 32 YMOBH, IO 1€l BU/I
nepenb6aueno 3akoHoM [4].

[ pyruii po3ain 3aKoHy PeTyJIo€e MOPII0K ITPOBe-
JIEHHS CTpaxyBaHHS: BU3HAYa€ BUMOTH J10 JIOTOBOPiB
i MpaBWJI CTpaxyBaHH4 i BiAIMOBIIHOT BAJIIOTH, BCTA-
HOBJIIOE 0OOB’SI3KM CTPAXOBUKIB i CTPaXyBaJbHUKIB
y KO:KHill KOHKpeTHill cuTyartii. BaxxausicTs 3akoHO-
JIaBYNX HOPM, niepei0adeHIX UM PO3/IiTIOM, TIOJISITae
y TOMY, 1[0 BOHH 3 MAKCUMAJIbHOO MOBHOTOTO BiftOu-
BalOTh 0COOJIMBOCTI JIOTOBIDHUX BiJIHOCHUH, IIPaB Ta

0060B’s3KiB cTOpiH y cdepi crpaxyBanns. DakTuuHo
KOHKPETU3YIOTbCS 3arajbHi HOPMU IUBIJILHOTO 11pa-
Bay it cepi.

TpeTiit po3zisi BU3HAYa€ YMOBU 3abe3TeUeHHs
IJIATOCIIPOMOZKHOCTI CTPAaXOBUKIB 1 Mae JysKe BaK-
JuBe 3HaueHHd. CaMe TyT 3a3HaYa€ThCs (PiHAHCOBUI
MeXaHi3M 3/[iliCHEHHSI CTPaxoBOI MAisTbHOCTi, BCTa-
HOBJIIOIOTHCST TIEBHI OOMEKEHHS 00 MOKJIMBOCTI
NPUIHHATTS 3060B’s13aHb | BU3HAUYAIOTHCS 3arajibHi
MIPUHITUIN ay/IUTYy CTPaXOBUKA. BaskauBUMU CTaTTS-
MU ITbOTO PO3/IIJTY € Ti, /1e HeThCsS PO MOPSAI0K (hop-
MYBaHH: Ta BUJIU CTPAXOBUX PE3€EPBIB K TEXHIYHUX,
Tak i 3i cTpaxyBaHHS KuTTS. Psj crateil perysioe
[IUTAHHS, 1110 CTOCYIOTbCS CTBOPEHHS TapaHTiiHMUX
(hoHziB, MOPsAAKY 00Ky Ta 3BiTHOCTI.

YeTepTuii po3/Iii BU3HAYAE IPUHITUIIN JepKaBHO-
TO HATJIA/Y 32 CTPAXOBOIO fisibHiCTIO. [[M posmiiom
BU3HAYEHO OpraH, 110 3/[iHCHIOE JepP:KaBHUI HaTJIsT
3a CTPAXOBOIO JISUIBHICTIO (HUHI 1[I0 POOOTY BUKOHYE
MiunicrepctBo binamnciB Ykpainu), i BcTaHOBJIEHO
ioro mpaBa Ta (yHKIIi. Y 1bOMY pO3JiJi HaBeIeHO
IOPAJIOK JIIEH3YBaHHA CTPAXOBOI JiAIbHOCTI, 110 3a-
Gesreuye MmpaBoBe PeryaioBaHHs POOOTH CTPAXOBUKIB
Ha CTPAXOBOMY PUHKY. 3aKOH KOHKPETU3YE, 30KpeEMa,
0co0OIMBOCTI JIiKBigaii, peopranisarii Ta canartii crpa-
XOBHKIB, 110 JJa€ 3MOT'Y KOHTPOJIIOBATH iX ITiCJIg TOTO,
K BOHU IIPUIIAHATD CBOIO JiSIbHICTb.

3aBepilaJbHUN, I'ATHH, PO3ALI mepenbdadac pe-
IYJIIOBaHHS TAKUX 3arajbHUX MOMEHTIB, 9K Bpaxy-
BaHHS Mi>KHApOHOTO IIPaBa, MOPSAJIOK Ta eTalu 3a-
CTOCYBaHHS TIEBHUX HOPM Ta iH. [4].

PerymoBannus 1opsaky yKJaJaHHd JI0OrOBOPIB
CTpaxyBaHHSI Ta TOPSIIKY BiJIIKOJyBaHHS Ma-
TepiasbHOi MmKoAN Bigobpaxkeno y InBiabHOMY KO-
nekci Ykpainu. Tak, y cr. 979 IlusisibHOTO KOZMEKCY
BU3HAUEHO CYTHICTD IOTOBOPY: “3a I0TOBOPOM CTpa-
XyBaHHS ofiHa CTOPOHa (CTPaXOBUK) 30608’ A3YEThCS
y pasi HacTaHHS MeBHOI Moil (CTPaXxOBOTO BUTIAJIKY )
BUIJIATUTH JPYTill cTOpoHi (CTpaxyBaJbHUKOBI)
a6o iHmiii ocobi, 3a3HadYeHill y JOTOBOPI, IPOIIO-
By cyMmy (CTpaxoBy BHWILIATY), a CTPaxXyBaJbHHUK
3000B’SI3y€ThCST CIIAYyBAaTH CTPAXOBi ILIATEkKi Ta
BUKOHyBaTth iHmnr ymoBu poroopy” [3]. Takox
[uBiTpHIIM KOIEKCOM BU3HAUAIOTHCS IPEAMET, hop-
MU, iCTOTHi YMOBM, MOMEHT HaOpaHHS YIHHOCTI,
CTOPOHU JIOTOBOPY CTPaxyBaHHs, OCOOJIMBOCTI K-
JIAICHHST JIOTOBOPY CTPaxyBaHHSI HAa KOPUCTbL Tpe-
ThOI 0cO0M, CIIBCTpaXyBaHHs, TepecTpaxyBaHHs,
CTPaxoBi BUIJIATU Ta BiJINOBifa/IbHICTD (BiAIITKOILY-
BaHHS IOPUANYHOI0 2060 (i3MUHOI0 0cO00I0 IKOAN,
3aBJaHoi IXHIM MPaIiBHUKOM YK iHIIOIO 0COBOIO;
BiZIIKOYBaHHS IIKO/AM, 3aBJAaHOI JKEPEJIOM I1i/IBU-
1IeHoi HebGe3neKy; BiZIIIKOYBAaHHA NIKOJIH, 3aBJAHO1
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BHACJIZIOK B3a€MO/Iii KiJIbKOX JKepeJs TiJBUIIECHOL
HeOe3eK ; BiIIKO/y BAHHSI KON, 3aBaHOT MailHy
MOTEPTILIOTO; BiIMMKOAYBAHHS MIKOAN 0c06010, SKa
3acTpaxyBajia CBOIO IUBLIBHY BifIMOBiAAIbHICTH), a
TaKOX YMOBU IIPUITMHEHHS JOTOBOPY CTPaxXyBaHHS,
HEJIICHOCTI I0TOBOPY CTPaxyBaHHS.

IMToni6He BU3HAYEHHS JIOTOBOPY CTPaxyBaHHS
3akpimiere i B ¢r. 354 Tocromapcbkoro Kojekcy
Ykpainu: “3a J0rOBOPOM CTpaxyBaHHS CTPaXOBUK
3060B’A3yEThCA y Pa3i HACTAHHS CTPAXOBOTO BUIIAIKY
3MICHUTH CTPaXOBY BUILIATY CTPAXyBaJbHHUKY abo
iHmIiit ocobi, BU3HAYEHiH CTPaxyBaJbHIUKOM Y IOTO-
BOPI CTpaxyBaHHSI, a CTPaXyBaJbHUK 30008’ I3YEThCSI
CILTA4yBaTU CTPAXOBi MJIATEXKi y BU3HAYCHI CTPOKU
Ta BUKOHYBATH iHIII yMOBH JoroBOpY” [2, 187].

I3 mpuiiaartam 3akony Ykpainm “IIpo crpaxy-
BanHs”, Kabiner MinicTpiB HIpWIlHIB HHU3KY HOp-
MaTUBHO-TIPABOBUX aKTiB, 30KpeMa MOCTaHOB i PO3-
MOPS/PKEHD, 1110 PETYJII0I0Th OKpeMi MUTaHHS 3/ilic-
HEHHA CTPAX0BOI JiAJIbHOCTI.

Tak, oKpeMoOI0 TIOCTAaHOBOIO YPsi/ly BU3HAUYEHO
MOPSI/IOK PeryJIioBaHHs CUCTEMU IlepecTpaxyBaHHs B
VYkpaini. 3okpeMa, nepeabadyacThbes, MO CTPAXOBUK,
[epecTpaxoByIOYH B HEPE3UIEeHTa CBOT 300608 I3aHHS,
Mae€ 3BajkaTu Ha [1eBHi 0OMe)KeHHs, a caMme: Bill MoKe
3/1i/iCHIOBATU TaKe IlepecTpaxyBaHHs JIMIIe 32 HasdB-
HOCTi B HEpe3UAeHTa JIIIEeH3i1 Bi/l CBOTO BITYM3HAHO-
TO OPTaHy CTPAXOBOTO HATJIAY, 32 BiICYTHOCTI TIOPY-
IIEHb ITPOTATOM TIEBHOTO 4acy Ta B pPa3i BUKOHAHHS
HU3KHW {HIIMX BUMOT [6].

[IpuitsATO TAaKOXK MOCTAHOBY YPSITy CTOCOBHO
MPAaBOBOTO PETyJIOBaHHS [iIIBHOCTI MTOCEpeaHN-
KiB — GpOKepiB Ta areHTiB Ha CTPAXOBOMY PHUHKY.
Hacammepen mepenbayaioTbest MeBHI BUMOTH TI[OJI0
peccTpallii OpokepiB, 0OMEKEeHHs MisIbHOCTI II0-
CepeHUKIB, 30KpeMa II0/I0 MOKJIUBOCTI TTPUHOMY
KOIITIB CTpaxyBaJbHUKA HA BJIACHUI PaxyHOK, Tep-
MiHIB yKJIaJlaHHs JOrOBOPY CTpaxyBaHHs 3 GOKY T10-
CEPeHUKIB, IeTKUX iHITUX MOMEHTIB [7].

OKpeMOI0 MOCTaHOBOIO Y Psily BU3HAYE€HO 0CO0-
JIUBOCTI (DYHKITIOHYBaHHS TOBApHUCTB B3aEMHOTO
crpaxyBanHs [8].

BaxusuBe Micle y cucremi 3aKOHOZABCTBA I1PO
CTPaxoBy AislJIbHICTb HaseskuTh [IpaBusiam crpaxy-
BaHHSI, 10 PO3POOJAIOTHCS CTPAXOBUKOM JITIST KO-
HOTO BUJy CTPaxXyBaHHS OKPEMO i Ii/UIraloTh 3a-
TBepKeHHIO MiHicTepcTBOM hinaHciB Y kpainu npu
BUIAYi JIiTeH3il Ha MpaBo 3iiCHEHHS BiJNIOBiIHOTO
BUJLY CTPaxyBaHHsI.

Bignosigno mo cr. 17 3akony Yxpainu “IIpo
crpaxyBanns” [IpaBusia crpaxyBaHHS MalOTh MiCTH-
TH: Tiepesiik 06’€KTiB cTpaxyBaHHs; TOPSIOK BU3HA-
YEHHA CTPAXOBUX CYM; CTPAXOBI PU3NKH; BUHATKN

i3 cTpaxoBMX BUNAJKIB i 0OMEKEHHS CTpaxyBaHHS;
TEpMiH Ta Micie aii Z0roBopy CTpaxyBaHHS; HOPS-
JIOK YKJAQJIEHHS JOTOBOPY CTpPaxyBaHHS; IpaBa Ta
000B’I3KU CTOPiH; il cTpaxXyBaJbHUKA [IPY HACTaH-
Hi CTPaxoBOrO BUIIAJKY; IepesiK JOKYMEHTIB, 110
MATBEP/KYIOTh HACTaHHS CTPAXOBOTO BUIAJIKY Ta
pPO3Mip 36UTKIB; MOPSZIOK i YMOBM BUILIAT CTPaXoO-
BUX CYM; TEPMiH MPUNUHATTS PilllecHHS MIPO BUILIATY
abo BiZIMOBY y BHUIIATI CTPAXOBUX CYM i CTPaxoBO-
rO BiJIIIKOJyBaHHSI; YMOBU IPUITMHEHHSI JI0TOBOPY
CTpaxyBaHH:A; OPATOK BUPINIECHHA CIIOPIB; CTPaxoOBi
tapudu; ocobausi ymosu [4].

MinicrepcTBo (hiHaHCiB YKpainu Mae mpaBo Bifl-
MOBUTH Yy BHUJAyi JilleH3il, 9KII0 MOJaHi IpaBuJa
CTpaxyBaHHsA cyllepeyaTb YMHHOMY 3aKOHOJABCTBY
Ta He BiJIITOBITAI0Th BUMOTaM IIPaBUJI CTPaXyBaHHS.

Y pasi, ko J10 IpaBUJI CTPaxyBaHHs BHOCATLCA
3MiHHU, CTPAXOBUK Ma€ MojaTH 11i 3Miau 10 MiHic-
TepcTBa (hiHAHCIB Y KpaiHU 71T TOTOKEHHS.

[TocranoBamu Ypsjy PperyaioeTbcss TMOPSAIOK
3/IICHEHHST KOYKHOTO BHIY OOOB'SI3KOBOTO CTpa-
xyBaHH4. OKpeMoio IOCTAaHOBOIO BU3HAYAIOTHCS
rpaHWYHi PO3MipM BUTpPAT Ha BeJleHHS CIIpaBU B
pasi 3xilicHeHHsT 000B’IBKOBOTO CTpaXyBaHHs, a Ta-
KO PEryJIIOIOThCS NMUTAHHA 11010 CTBOPEHHA Jep-
JKaBHUX 1 HaIliOHAJIbHUX CTPAXOBUX KOMITAHIN Ta
060B’13K0BMX 00’ €JHAHDb CTPAXOBUKIB.

PosnopskenasavMu Ypsiy ToAaiOThCS OKpeMi
JIOPYYEHHS MIOJI0 MTPOBEICHHS €KCITIEPUMEHTIB Y Ta-
Jy3i cTpaxyBaHHS. 3a JOMOMOTOI0 PO3MOPSIKEHb
MOXKYTb BUPIilllyBaTUCS U OKpeMi IUTAHHS PEryJiio-
BaHHA TapudiB, YMOB OTOBOPIB TOIIO, KOJU i€ He
CyTepeyuTh 3aKoHaM Y KpaiHu.

HopmatuBnumu axrtamu MiHicTepcTB i  Bi-
JIOMCTB — iHCTPYKIIiIMU, TIOJOKEHHSIMHU, METOJ1-
KaMM, HakazaMH, 1o peecTpyioTbest y MinicTepeTsi
IOCTUILiI, IeTai3yI0OThCA Ti UM 1HIII 3aKOHOaBYi HOP-
mu. Ile mepexyciM cToCyeThCsl TUX NMUTAHb, SIKi Ha-
JieskaTh 710 chepu peryaioBaHHsS KiJbKOX BiJ[OMCTB.
Hanpukian, TakuMu akTaMU PEryJlIOeThCs OPSI0K
BeJleHHsI OyXTaATepPChbKOi Ta CTaTUCTUYHOI 3BITHOCTI
CTPaXOBUKIB, 3/iliICHEHHS 3 0Ky MUTHIX a00 IIPaBO-
OXOPOHHUX OPTaHiB CiIbHOTO (hiHAHCOBOTO Ta CTpa-
XOBOro Haryisay. [Ho/i TaKMMU aKTaMu 3aTBEP/IKY-
IOTBCST METOANKU PO3PAaXyHKY CTPAXOBUX TapudiB.
CHimbHUMH aKTaMW BCTAHOBJIOETHCSI I TIOPSIZIOK
peecTpatiil cCTpaXxoBUKIB y cUCTeMi PI3HUX BiJJOMCTB.

Hopmartusni akTu, 1o ix BUja€ opraH, yrnoB-
HOBa)KEHWI 3/[iiCHIOBATA KOHTPOJIb 32 CTPAX0OBOIO
HMiANBHICTIO, € 060B’I3KOBUMH [IJIsI CTPAXOBUKIB.
Hwumu aktamu (Haka3zaM#, PO3MOPS/KEHHAMU, Pi-
MIEHHSIMU KOJIeTii) BCTAHOBJIOIOTHCS, IO-TIEpIIe,
IHCTPYKIIii Ta METOJAMKM 100 3/iiCHEHHST OKpe-
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MUX BU/IB Ii4JIbHOCTi; MO-ApyTe, 3aXOAN BILIUBY
Ha CTPAaXOBUKiB 32 BUABJICHI NMOPYIICHHSA — IIPU-
MUCH, 3YMTUHKU, 0OMEKEHHs Ta BiIKIUKAHHS JTi-
L[eH3i1; [o-TpeTe, BUMOIH A0 3BiTHOCTI I 00JiKY;
[I0-4yeTBepre, MOPANOK peecTpalii, Jilen3yBanng,
BUJIYYCHHA 3 PEECTPY, JiKBifallii Ta peopranisarii;
Mo-1'sATe, TMOPS/IOK 3ilicCHEHHST HaBYaHHS, MiJT0-
TOBKU Ta HEPEiIrOTOBKU Ka/PiB /I CTPAXOBOIO
PUHKY.
Tak, 10 HANBAKJIUBIMIMX YUHHUX HOPMATUBHUX
aKTiB KOJMIITHBOTO Y KPCTPAXHATJISAMLY HaJIeKaTh
Metoauka po3paxyHKy pe3epBiB y pasi cTpaxyBaH-
HS JKUTTS, iIHCTPYKIIA 3 JIIEH3YBaHHA CTPAXOBUKIB,
MOJIOJKeHHS TIpo (bisii Ta BioOKpemseHi mpencTas-
HUITBA CTPaxOBUKIB, ITOJOKEHHS 3 PETryJIOBaHH:
PO3MIlllEHHA CTPAXOBUX PE3EPBIB TA AeAKI IHIIL /10-
KYMEHTH.
HopmatuHi akTi MicIieBUX OpTraHiB BUKOHABYO1
BJIA/IM, K MIPABUJIO, MAIOTh PO3MOPAAYNI XapaKTep,
OKpECJII0I04Y, B MeKaxX MeBHUX aJMiHiCTpaTUBHUX
OJIMHUIIb, 0COOIMBOCTI BUKOHAHHS 3aX0JIiB, BU3HA-
YEHUX YPAZOBUMHU ab0 BiJOMYMMHU JOKYMEHTaMHU.
Ile MOXyTb OyTH PO3’ICHEHHS MIOAO TPOBEICHHS
Oyb-IKUX EeKCIePUMEHTIB, OCOOJUBOCTEl MYyHi-
IIUTIAIBHOTO CTPaxXyBaHHs. Y 3B'SI3KY 3 BifiHeCceH-
HsAM OiJIBIIOCTI HMTaHb 3 PEryJIOBAHHS CTPAXOBOI
JlisIIBHOCTI Ha 3arajbHOJEPKABHUN PiBeHb pOJIb
MPaBOBUX aKTiB MiCI[eBO{ BJIA/IN Y CTPAXOBili ramysi
He3HavYHa.
Anasniz HOpMATUBHO-TTPABOBUX IMTOJIOKEHD OO
CTPaxoBOl MISMBHOCTI B YKpaiHi 7a€ MOKINUBICTbH
CTBEP/IPKYBATH, 1110 CTPAXOBE 3aKOHO/IABCTBO Y Kpai-
HU IPYHTYETHCS HA OCHOBI TAKUX IIPUHITATIIB:
e BEPXOBEHCTBA IIPaBa — IIPABOBE PEryJIOBaHHA
CTPaxoBOI iAJIbHOCTI;

® CHCTEMHOCTI — Y3TO/DKEHHS 3aXO/iB II0J0
pehopMyBaHHS CTPAaXOBOTO PUHKY i3 3aXo-
JlaMU i TJTaHaMu iHIIWX Tajly3eil eKOHOMIKH,
OOIPYHTYBaHHSI MOKJIMBOCTI 3aIPOBA/KEHHS
000B’I3KOBUX BUJIIB CTPaXyBaHHS, MO MAa€
BiAIMOBiZIaTH MaHOBOMY CTaHy TPOMAJSH i
TTPOBOANTHUCS TAPAJICIbHO i3 3aX01amMu, CIps-
MOBaHNMH Ha IMiJBUIIEHHSA [OXOAIB TpoMa-
JAAH;

® KOHKYPEHTHOCTi — JlepKaBa TapaHTye BCiM
CTpaxyBaJbHUKaM i cTpaxoBukaM (BiTUM3-
HSHUM Ta iHO3eMHUM) BibHWIT BUGIp BUIIB
CTpaxyBaHHd Ta PIiBHI MOXKJMBOCTI y IIPO-
Ba/PKCHHI MigJbHOCTI, CTBOPIOE CIPUATJIUBI
YMOBHU JUIA PO3BUTKY CTPaxyBaHHSA 3 METOIO
3abe3reueHHst peasisaliii mpaBa Ha eheKTHB-
HUH CTpaxoBUii 3aXuCT i BibHUI BUbip cTpa-
XOBUKA,;

e cTabiIbHOCTI — 3a0e31eyeHHd CTaJI0r0, HaJlili-
HOTO 1 PUBAOJUBOTO PUHKY CTPaXOBHX MOC-
JIYT [IJIAXOM CTBOPEHHS JEP:KaBOIO 3PO3yMi-
JIX Ta e(heKTUBHUX MeXaHi3MiB i mpaBuJI 1oro
yHKIionyBaHHS;

e 0OMeKEHHsSI TIPUCYTHOCTI JlepsKaBU Ha CTpa-
XOBOMY DUHKY — JiepyKaBa IIOCTYIIOBO BiJIMO-
BJIETHCA BiJl IPOABIB MOHOIIOJII3MY Ha CTpa-
XOBOMY PUHKY, HE BTPYYa€TbCA Y MIAJIbHICTD
CTPaxOBUKIB, KpiM IHUTaHb OIOAATKYBaHH:,
(hopMyBaHHSI CTATYTHUX KalliTasiB, BCTAHOB-
JIeHHsI TIpaBuJ  (OPMYBAHHS, PO3MIllleHHS
Ta 00JIIKY CTPAaXOBMX PE3EPBiB, KOHTPOJIO 32
ILIATOCITPOMOSKHICTIO CTPAXOBUKIB;

e MOTHUBAIl MiJTBHOCTI CTPAXOBUKIB i CTpa-
XYBQJIBHUKIB — JlepKaBa CTBOPIOE YMOBH, 32
SKUX (hi3uuHi T2 IOPUANYHI ocobu 3arrikaBieHi
Y CTPAXOBUX IOCJIYTAX, & CTPAXOBI KOMIIAHIT —
y HaJlaHHi IINX TIOCJIYT;

e JIOBipM — BHYTPIlIHA PylIiliHA CUJIAa PO3BUTKY
CTPaxXoOBOTO PUHKY, 3aCHOBaHA HAa MOpPAJbHii
Ta MaTepiaJibHil BilMOBIIaJIbHOCTI CTPAXOBU-
Ka Tepesl CTPaXyBaJbHUKOM, Ha HaJiliHOMY
IIPaBOBOMY 3aXMCTi CTpPAXyBaJbHUKA.

=0
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B ymosax cmanosnenns punxosux gionocun 6 Yxpaini poswupioemocs chepa cmpaxo-
eux gionocun i nocaye. [poananizosano icmopito i meopito cmanoeienns CucmemMu npaso-
6020 Pezyn0BaHs CMPAX0B0i DisbHOCI.

B ycnosusax cmanosienus pulHOUHbIX OmHoweHui 8 Yxpaune pacuupsemcs cgepa
CMPaxosvix omHowenutl u yciyez. lIpoananusuposano ucmopuio u meopuio cmaHo8ieHUs
CUCMeMbL NPABOBOT PE2YIAUUU CIPAXOBOL DeSMENLHOCTIU.

Under conditions of market relations in Ukraine expanding field relations and insurance
services. Analyzed the history and theory formation system of legal regulation of insurance
activities.
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Jlocnioxcyemocst e8oouist NOHAMMS nPagosoi depicasu 8 IPUOUUHIl Hayu.

Y dpaniysbkiit mpaBoBiil HayIi HOHATTS MPaBO-
BOI /Iep’KaBU OTOTOXKHIOETHCA HacaMIlepes| 3 IPUH-
IIMIIOM 3aKOHHOCTI Ik OGOB’SI3KY JIOTPUMYBATUCD
sakony. Ilell IpuHIUI € 0OMeKEeHHSIM aiMiHicTpa-
TUBHOI BJIa [, TibepajibHUM YHHHIKOM B afiMiHicTpa-
TUBHUX pEXUMAaX, KWl BUMAara€ moJisy MMOBHOBA-
JKeHb MIiXK 3aKOHOJABYMMH W a/IMiHICTPAaTUBHUMUI
OpTaHaM¥, BU3HAHHSA 3aKOHY TOJIOBHUM [IPKEPEJIOM
3aKOHHOCTI.

Y Besmko6puTanii TPUHITUT TIPABOBOI JICPyKaBH
Mae BUpa3 IPUHINITY BEPXOBEHCTBA IIPaBa, 110 IIepe/i-
Gauae JIeriTUMHY OCHOBY BJIaJi Ta TPYHTYEThCS Ha Ha-
JIaHNUX 3aKOHOM IIOBHOBa/KEHHSIX; 3aKOH Ma€ BifIIOBi-
JaTy MiHIMaJIbHUM KPUTEPIAM CIIPABEIAIUBOCTI.

Amnanizytoun 3arajbHe IS 3aXO[y PpO3yMiH-
Ha TpaBoBoi nepxkasu, K. 3imnep Bumiise taki ii
eJIeMeHTH, SIK 3J[IICHeHHs Jiep>KaBHOI BJIaJM HA OC-
HOBI YiTKOrO HaJaHHSA KOMIIETCHIlii, AOTPUMAHH
TMOJIITUYHOIO BJAJI0I0 W aAMIiHICTpAIli€l0 3aKoHY,
000B’SI3KOBOTO JIJIsI BCiX, HASIBHICTIO Y CaMOMY 3aKOHi
I€BHOI KiJIbKOCTI IIPUITMCIB CIIPABEIJIMBOCTI.

Y pociiicbkiil 10pUANYHIi JiTepaTypi 10 03HAK
MPaBOBOI JlepKaBU TPAAMITINHO BiIHOCATH IOPU/IAY-
HUH 3aX¥CT 0cOOW, BUCOKY MPaBOBY KYJIbTYPY TPO-
MaJIgH, JOTPUMaHHS 3aKOHHOCTI, epeKTuBHO mitoui
NIPABOOXOPOHHI opraHu, cBOGOAY i rocrmogapebKy
caMOCTiiHICTh y cepi BUPOOHUIITBA Ta CIIOKUBAH-
HsA, CTabiIbHICTh KOHCTUTYIIHHOTO MOPSAKY, BEPXO-
BCHCTBO 3aKOHY B i€papXii HOPMATUBHUX aKTiB, IOPU-
JINYHY PiBHICTb TPOMAJISTH, BiZIJTaro/KeHNH MexaHi3M
[IPABOBOTO 3aXUCTy 0COOU, BUIIUI KOHTPOJIb 3a /10~
TPUMaHHAM 3aKOHIB, HapOAOBIAAMIA, CaMOBPSLY-
BaHH#, PIBHOIIPABHICTD, IIOBAry 10 IIPaB Ta TiJHOCTI
0cobu, €AHICTH 1paB i 060B’SI3KiB, BEDXOBEHCTBO 3a-
KOHO/IaBYOi BJIA/IN.

CyvyacHUMH YKPAiHCbKUMU JOCTi IHUKAMU ITPaBO-
Ba JieprKaBa [I03HAYAEThCA 3a COLiaJIbHO-3MICTOBUMU

O3HaKaMU sIK Jlep:KaBa, y CyCITiJIbHOMY i iep;kaBHOMY
JKMTTI 4KOI IMaHyIOTh 3aKOHU, 1110 3aKPIIlIIOIOTh OC-
HOBHI TIpaBa rPOMaJIsiH, BUPAKaloTh BOJIO OiIbIIOCTI
ab0 BCHOTO HACEJIEHHST KPAiHU, BTIJIOOYM TIPH 11HO-
MY OCHOBHi 3arajJbHOJIIOACHKI IIHHOCTI Ta igeasu.
BperyoBaHHsI BiTHOCHH MizK 0c000I0 i Aep:KaBoOO
saificHoeThes 3a mpuHIKUIIOM: “Ocobi J03BOJIEHO Yu-
HUTH BCE, 10 TIPSIMO He 3a60pOHeH0 3aK0HOM”, BCTa-
HOBJIEHA B3aEMOBI/IIIOBIJAJIbHICTL 0COOU i JIEPIKABH,
TPOMa/IsTHAM IIpUTaMaHHa MPaBoOBa KYJbTypa, a caMi
BOHU 00i3HAHi 3 KUTTEBO HEOOXiIHUMU IOpUANY-
HUMHU 3aKOHAMHM Ta BMilOTb BUKOPHUCTOBYBATH iX.
A 32 GOpMATBHUMHU O3HAKAMM — XaPaKTEPU3YETHCS
NPUHIIATIOM TIOJIJIY BJIQJN, OPUIAYHOIO 3aXUIIEHIC-
TI0O 0COOM, BUCOKMM CTAHOBHUIIEM Yy CYCHiJIbHOMY
JKUTTI CYZIOBUX OpPraHiB, ITOBCIOJHUM BUKOHAHHAM
3aKOHIB i Ii/I3aKOHHUX HOPMATUBHUX AKTiB.

[IpaBoBa zmepskaBa y MarepiaJbHOMY BiJHOIIIEH-
Hi OpPiEHTYETBHCA HA BUCOKI ileali HOPMOTBOPYOCTI,
3B’SI3yI0UM 3aKOHOAABCTBO KOHCTUTYIITHUMU TIPUH-
IUIIaMU i HOPMATHBHO BCTAaHOBJIOIOYM CUCTEMY
[paB TPOMA/ISIH, Y TOMY YHCJI TakUX “HaJII03U-
TUBHUX”, SIK JIOACHKA TiAHICTh, cBOOOMA, CIpaBe-
smBicTh. Came Ha3BaHi IHHOCTI 3aJUIIAIOTHCS OCHO-
BOIO CMUCJIOBOI BUBHAYEHOCTI Ta YMOBOIO peasrisariii
BUMOT, TIOB’SI3aHUX 3 i/leajlaMi i CMMBOJIaMHU BipH,
SIKi He MOJKYTH OyTH BiIKHHYTi. Y TaKOMY KOHTEK-
CTi IIPaBOBOI JIepsKaBU IIPABO PO3TIALAETHCA AK He-
PO3pUBHA €HICTH (DOPMAJIBHUX i MaTePiaIbHIX eJe-
MEHTIB, SIK CyKYIIHICTh HOPM 00’€KTHBHOTO ITpaBa Ta
cy0’€KTHBHUX IIPAB, IO MOEAHYIOTHCS 3 000B I3KaMu,
TTOPOJIKYIOUH BiZIOBiTasibHICTD. BifTax, comianpanii
JIaJl TIEPETBOPIOETHCS Y TIPABOTIOPSIOK, a BiTHOCMHA
JoJiell — y IpaBOBiJIHOCUHHU.

Tomy, 3BepTaTUMEMOCD /10 TUTAHb CITiBBi/IHOIIIEH-
HA JIepoKaBU 1 [paBa 3 TOYKU 30py Teopii 1paBoBoi
NepKaBU, BUCBITIEHHS (POPMATHHOTO Ta MaTepiaib-
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HOTO aCIICKTiB IPABOBOi Aep:KaBH, NOCHIIKCHHA ii
MPUHINIIB, @ TaKOXK il PO3IJIALy Y KOHTEKCTI IIPO-
meciB eMokpaTtnyHoi Tpancdopmarii. OueBuHO,
10 UM He HAHGITBIT MUPOKO AMCKYTOBAHUM TIUTaH-
HAM € TipobJieMa CIiBBiHOIIEHHST (hOPMATBHOTO Ta
MarepiaJlbHOTO aCIEKTiB y TIYMAadyeHHI I[IPaBOBOI
JepxaBu. BTiM, Ha Hallle IepeKOHaHHS, NEPII Hix
aHasli3yBaTu 110 pobaeMy, HeoOXiIHO YiTKO BU3HA-
YUTU Ty YHiBEPCAJIbHY TEOPETUYHY OCHOBY, 3aBAAKN
SKil MM MOXEMO BCe K TaKH TOBOPUTH IIPO IIEBHY
yHiBepcaJbHy TEOpit0 MpaBOBOiI JepskaBu, abo, Tak
O6U MOBUTH, — TIPO TEBHE 3arajibHe KOHIIENTYyaJbHe
SIZIPO, sIKe TpHITycKae Ti abo iHImi Bapiaiii Ha piBHI
HO6leOBI/I TUX YU iHIMUX MOjiesTell peadizaitii izeamy
[IPaBOBOI IEPKABU.

OT:xe, HAMAralYICh TTOAATH TTiTiCHE BU3HAUEHHS
HOHSATTSI IIPABOBOI JepKaBU, IlepeBaskHa OiIbIIiCTh
BITYMBHAHUX 1 3apyOiKHUX aBTOPIB BKAa3ylOTh Ha
JKaBHOI BJIaU, 3aKOHHICTD, IPIOPUTET IIpaB JIOAUHU
i rpomagsgauHa i T. 1. Tak, HapUKJIaA, Y Mepesiky
cuernugivyaux puc npaboBoi gep:kaBu O. CkakyH
Ha3WBaE: 3B’s13aHiCTh JlepKaBU MPABOM i MOTO Tpio-
puTeT y BCiX cepax CycHiJibHOTO JKUTTSI, HAsSIBHICTD
MIPAaBOBUX 3aKOHIB, 3B’43aHiCTh 3aKOHOM TPOMAJISTH i
JlepsKaBy, B3aEMHA BiJITOBiAJIbHICTD IepsKaBy i Ipo-
MaJISIH, JIeTaJIbHiCTb IIPUMHATTS 3aKOHIB Ta BHECEHHS
3MiH /10 3aKOHOIaBYUX aKTiB, HASIBHICTh e(heKTUBHUX
dhopm korTpoJo [1]. B. TToropinko Bbayae CyTHICTH
TIPAaBOBOI JIep/KaBNU B HASIBHOCTI TaKUX O3HaK, SAK:
BEPXOBEHCTBO 1PaBa, 3/ilCHEHH Jlep:KaBHOI BJan
Ha OCHOBAX Ii MMOJIIY HAa 3aKOHOJABYY, BUKOHABYY i
CYJZI0BY, B3a€MHa Bi/INIOBIIaNbHICTD epyKaBU Ta OCO-
6u, rapaHTyBaHHsI TIPaB i CBOOO/ JIIOAUHY i TpOMaIs-
nuHa [2]. He 3anepeuyioun 6e3yMOBHOI IIHHOCTI Ta
T ZIHOCTI TTOIGHOTO MiZXOLY /10 HAyKOBO-TEOPETHY-
HOTO TJIyMayeHH:d 3MICTY 1 CYTHOCTI IIOHATTA IIPaBO-
BOI /iep’KaBy, He MOJXKHA HE 3BEpPHYTHU yBary Ha Te,
110 BCi 3a3HAa4CHi BUIIE BJAACTUBOCTI CTaBJIATD IIepe/l
HaMU iU psizl cepiosHuX IpobJieM y Talysi HayKu
KOHCTUTYIIIHOTO TpaBa Ta Teopii /iep:KaBu i mpaBa,
OCHOBHOIO 3 SIKUX €, Ha Hallle TIINO0Ke MepeKOHaHH S,
mpobJieMa CITIiBBiJHOIIEHHS JePsKaBH i IpaBa.

Ha mizgcraBi peresnpHOTO aHamisy MoJIiTHKO-TIPa-
BOBUX [IOCJi/KEHb Ha CHOTOJIHI MM MOXKEMO KOH-
cTaTyBaTH iCHYBaHHS /JBOX IPSIMO TPOTUJIEKHUX
METOJIOJIOTIUHUX THAXOAIB /10 TAYyMadeHHsT TPo6-
JIEeMU CITiBBiIHOIIEHHS JiepskaBu i rpaBa. Oaun i3
HUX MOKe OyTH BU3HAYEHUM SIK “€TaTHCTChKUI” du
“topunnuno nosutusicreskuit” [3]. Lo peui, came BiH
OyB JIOMiHYIOUNM y BiTYM3HSHINA IOPUIMIHIN HaAyI
i/ yac nepeGyBantst Ykpainu y ckiani CPCP. Y iio-
TO OCHOBY OYJI0 TTOKJIA/IEHO YSIBIEHHS TTPO MOXiAHUT

XapakTep IpaBa, fKe TIYMAYWUJIOCh BUHATKOBO fK
CYKYITHiCTh IOPUIVYHUX HOPM, SKi BUIAIOTHCSA OpP-
raHaMy Jep;KaBHOI BJIaid, IO BUHMKAIOTH i HaOy-
BalOTh 3arajJbHOO0OO0B SI3KOBOIO 3HAYCHHS 3aBISAKU
odiliitHOMY 103BOJY Aep:KaBu. Sk TpUKIaL MOKHA
Hasectu BusHayenHs A. IllebanoBa, [ SIKOTO IIpa-
BO € “CHCTEeMOIO TTPABUJI TIOBEIiIHKHU, IKi CAHKITIOHY-
I0TBCA JIeP/KaBOIO 1 PeryJioioTh CyCHiIbHI BiiHOCH-
Hu” [4]. To6TO, BiATIOBIAHO 10 3a3HAYEHOTO T IXO/LY
1PaBO PO3YMIETHCA SIK OJIUH i3 YMCJIEHHUX MPOAYK-
TiB iSIIBHOCTI /IepsKaBHOI BJa/IM, SKUU CJIYTY€E JIJIsT
peryJioBanisg, HOPMYBAaHHS i KOHTPOJIIO CYCIiJIbHUX
Bi/IHOCWH i 3/[iiCHEHHS TPOIECiB CYCITIJIbHOTO YII-
paBminHd. /o meBHOI Mipu Take cTaBJIeHHS /10 TTPaBa
MOsKe OYTH OIHCAHO MOHATTIM “IHCTPYMEHTai3allii
mpaBa” 1 Moke OYTH OKDPECIE€HO 3aBASKU IIPOCTIii
JHIWHIT cxeMi, B SKill JOCATHEHHS BU3HAYEHUX JIeP-
JKABOIO 1ijiell (3a3HAYEHUMU LiJIAMU MOXKYTb OyTH
Oyb-siKi cycriibii mepetBopennst abo 3MmiHa cyc-
HUIBHUX BiIHOCHH 4u Oy/Ib-1110 iHIle) BiIOYBA€THCS
IIJISIXOM CIIPSIMOBAHOTO BIUIMBY Ha CYCITIJIBCTBO 32
JIOIIOMOTOIO TTpaBa.

Xoua, 6e3yMOBHO, IWOHHO 3rajaHuii “eTaThct-
ChKHMII” MiJIXi/] He MOKHA ACOIiI0BAaTU BUHSITKOBO 3i
crienuikoio PO3BUTKY PAASHCBKOI IOPUANYHOT Ha-
VKU, a TAKOXK TOTO BILUIUBY, SIKUI Ha Hel MaJjia Kiaco-
Ba TEOPisl MOXO/KEHHS JIepKaBHy i mpaBa. AJuke ce-
PeJl apryMeHTiB, SKi BUCYBAlOThCSI HA IOTO KOPUCTD,
MW MOKEMO 3yCTPIiTH ¥ Taki, 1o JKOJHUM YUHOM He
MaloTh izeosoriugoro sabapsienHts. Tak, cKaKiMmo,
IpUOIYHUKY €TaTUCTCHKOrO IiJAXOAY A0 MPOOJIeMM
B3aeMOJII iepkaBH i IIpaBa JI0BOJII 4aCTO BUCYBAIOTh
Taki apryMeHTH.

[To-miepure, mepskaBa BUCTYTAE Oe3MOCEPeHIM
(pakTOpOM BCTAHOBJICHHA Ta TAapAHTYBaHHS peasiza-
1il IPaBOBUX HOPM, i 32 YMOB BiJICYTHOCTI JiepKaBHO1
BJIQJIM BTPAYa€ CEHC allesidlilid /0 1paBa dK [0 CIie-
11 ivHOTO iIHCTUTYTY.

[To-npyre, nep;kaBa UNHUTDH BILJIMB HA IIPaBO B Ta-
KuX chepax JisIbHOCTI, SIK TTPaBOTBOPYICTh, TIPABO-
peasizanis Ta 0XOpoHa mpasa.

[To-Tpete, came nep:kaBHUN MPUMYC TTOCTAE Ta-
PaHTI€I0, SAKOMI IiAKPIMIIOETHCA IIPABO, 3ABISAKU
YOMY IIOCUJIIOETHCA MPABOMOPSIOK i YTBOPIOETHCSA
HOPMaJIbHa TpaBoBa aTMocdepa AJIs IJTIHOT B3ae-
MOJIT JlepsKaBU 1 CYCIHIJIBCTBA, a TAaKOXK OKPEMUX
YJICHIB I[bOTO CYCITiJIbCTBA.

[To-uerBepre, epskaBa BUCTYIIAE TOJIOBHUM YMH-
HUKOM ITONIUPEHHS 1IPaBa y CyCIiJIbCTBI, AKUI KOHT-
POJTIOE IOTPUMAHHSI ITPAaBOBUX HOPM, peali3y€e KapHy
(pyHKILiI0 111010 TPAaBOIIOPYITHUKIB.

I, mapemnri, o-1r’site, mepskaBa MOKe 3MiHIOBATH
IIPaBO, BUPpAKEHE B JIEP/KABHUX 3aKOHAX.
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BiamosizHo m0 iHImIOro croco0y posB’si3aHHS
Ipo6JIeMy CITiBBiIHOLIEHHS Aep/KaBU 1 IpaBa, SIKUi
JIOBOJIi 4aCTO BU3HAYAIOTH 4K “IIKOJIA ITPUPOIHOTO
npaBa”’, Jep;KaBa € 3aJeKHOI0 B CBOIH [islTbHOCTI
BiJl IIpaBa, OCKIJIbKKA CWJIa i aBTOPUTET OCTAHHBOTO
BUIIMBAIOTDH 3 HETIOPYIIHOCTI MMPUPOJHOTO 3aKOHY,
a TaKOX HEBiUYKyBaHOCTi 3aCHOBAaHUX Ha HBOMY
cy®’€KTUBHUX MTPAB 1HMBI/IiB.

Busnanns gominyiodoi posii mpaBa He 3aBKIU
CBiTYUTD TIPO Te, 10 JIeprKaBa € MPaBOBOI0. Y IIbOMY
CEHCi MO’KHa HaBeCTH MipKyBaHHsI POCiliCbKOTO J10-
crnigamka C. AsekceeBa. 30KpeMa, BXKMBAIOYY TTOHST-
T “Jorika mpaBa’, BiH BUCYBA€ Te3y MPO HASBHICTbH
JAJIEKTUYHOTO TIOJIITHKO-TIPABOBOTO B3a€EMO3B’SI3KY
Mi’K JIepKABOIO Ta IIPaBOM, SIKUI IIPOSIBJISETDH-
€A B TOMY, 1110, BUCTYTIAIOYM Ha TEPIINX eTarax sK
odiriiine aep;kaBHe YTBOPEHHS i TPOMYKT Jislib-
HOCTI JIepsKaBHOI BJIaJIM, TPABO MOCTYTIOBO HabyBae
CBOTO CaMOOYTHBOTO Ta YHIKaJbHOTO CTATyCy. 3a-
3HaveHa Tpancdopmallig y BiJHocMHaX MiXK IIPaBOM i
JIepKaBoOI0 CIPUYNHSIETHCS BHYTPIIIHIM PO3BUTKOM
€aMoTO ITPaBa, AKe MOCTYTIOBO IIPOXOAUTD PSAJL CTA/IIN
Bil “mlpaBa CUJILHOTO” /10 “TyMaHiCTUYHOTO TIpaBa
CY4YaCHOTO TPOMAJSTHCHKOTO cyciiaberBa” [5]. Y pe-
3yJIbTaTi MPaBO CTa€ CBOEPITHUM “IMBiTi3yrounm’
dakTopoM MO0 BIAAW i AEpPKABHOI MisIIBHOCTI,
sakuii HabyBa€ TaKoi PEryJsITUBHOI CHJIM, 1[0 4aCTO
TIEPEBUIIYE PETYIATUBHY CUJTY JIEP/KABHOI BJIaIH K
Takoi. Ase mogibHuit BHYTPIiNIHIA PO3BUTOK IIPaBa,
Ha 1yMKy C. AexceeBa, TPU3BOAUTH 10 BUHUKHEH-
HsI TapaJioOKCy, SIKUI BiH II03HAYAE SIK “IPOTHOOPCTBO
mpaBa i gep:kaBu’. BrmB mep:kaBu Ha MPaBO MPO-
ABJIsIE cebe TaKUM YITHOM, M0 BOHA HOTO CTBOPIOE,
BJ/IOCKOHAJIIOE 1 3MIHIOE, OXOPOHAE Bijl IPaBOIOPY-
IIIEHb, BTIJIIOE B JKUTTS.

Opnnak crenudika 11bOTO B3aEMO3B’SI3KY 11014~
rac B TOMY, 1[0 IIPUPOJHA BJIACTUBICTH JepKaBHOI
BJIaZI 10 PO3UINPEHHA CBOEI KOMIIETEHI(II Ta CBO-
TO BIUIUBY 3TOJOM CTHUKAETHCA i3 CYTTEBOIO IEpe-
LIKO/I010, SIKOIO BUCTyIa€ IpaBo. Uu, gk 3a3Havyae
C. AlexceeB: JepskaBHaA BJiaJla HATUKAETHCS Ha
6nu3bkuil 10 cebe comiaabHuil iHCTUTYT, SIKUH Y
IIEBHOMY CEHCi € ITOPOKEHHAM caMoi BJIaau, — Ha
paso [5]. Tomy BUsIBJASIETBCS, 1110 HE JIUIIE JepiKa-
Ba MOJKe BIJIMBATH Ha TPaBo, a i mpaBo HabyBae,
Tak O MOBUTH, “BJAJHUX [IOBHOBaKEHb”, AKi IIPO-
SIBJIIOTHCST Y MOTO 3IATHOCTI 0OMEKYBATH JIEPIKaB-
ny Baazay. [Ipu 1ibomy BKpaii BaKJIMBUM MOMEHTOM,
Ha AKOMY, Ha HaIlly JyMKY, BAPTO 0COOIMBO HATOJIO-
CUTH, € Te, 10 [oAi0Ha HeoOXigHicTh B 0OMeKeHHi
BJIaJI iCHYE He JIUIIe 32 YMOB TOTaJiTapHUX Ta aB-
TOPUTAPHUX IIOJITMYHUX PEKUMIB, a H y BUIAJKY
JIEMOKPATUYHOI IePKABU.

XapakTepusyun JeMOKpaTiio SK TPaBJIiHHS
Hapo/y, MU, TUM HE€ MEHII, He IIOBUHHI ifeastizyBa-
TH ii, OCKLIbKY HABITh HAW/IEMOKPATUYHIIIA JeprKa-
Ba mMoTpeby€e HassBHOCTI JIEP/KABHOTO amapary, siKui
MPUPOAHO MPArHYyTUME 0 PO3B’SI3aHHS JepKaB-
HUX i CyCHiIbHUX MPOGIEM MIJIAXOM BOJBOBUX ajl-
MiHiCTPaTUBHUX PillleHb, SIKi iJ racaamMu eeKTuB-
HOCTi MOJKYTh CTaBUTH i/l 3aTpo3y MpaBa i cBo6OIN
TOTO CaMOTO HapOJy, 3apajii SIKOTO BOHU i NpuiiMa-
10Thes. ToMy, 3BaskKalour Ha 11y HU3KY TIpobJieM, ki
06’€KTUBHO TIOCTAIOTh 32 YMOB JIEMOKpaTii, TpaBoBa
nepskasa y pasi morpebu mae 6yTH 31aTHOIO CTPUMA-
TH CBaBIJIJIST IEMOKPATUYHOI O1JIBIIIOCTI.

Came TOMYy TakWii BiJOMHH CydacHUI TEOPETUK
nemokpartii, sk P. /laab, onucyooun iHCTUTYTH [ie-
MOKpATil, HaroJIomye Ha HeoOXigHOCTI 3abe3medeH-
HS BEPXOBEHCTBAa IIpaBa M0N0 [I€PKABHOI BJaIH,
a Takok Ha GE3yMOBHOMY JIOTPUMAHHI 3araJbHUX
rpoMajisHChKUX TpaB: “HixTo 3 Jojeit, Ha SIKUX 1M0-
IIUPIOETHCS IOPUCINKILIS Iep;KaBHOI BJIaU, HEe MOXKe
6yTH TI036aBJIEHUI TaKUX TIPaB, sIK: MPABO y4acTi y
BIJIBHUX Ta CIIPaBeJUBUX BUOOPaX MOCATOBUX 0CIO
JlepsKaBy; TTPaBO HAa YTBOPEHHSI He3aJeKHUX I0JIi-
TUYHUX OPraHizalliii; mpaBo Ha cBOOOLY CJI0BA i yM-
KU; TIPABO Ha JIOCTYII /10 aTbTePHATUBHUX JIKepeJi iH-
bopmariii; mpaBo Ha iHIIi CBOGOAN | MOKINBOCTI, SKi
€ HeoOXigHuMHY JIs1 €DEKTUBHOTO (QYHKIIIOHYBaHHS
MOJITUIHUX iHCTUTYTIB eMokpatii” [6].

OTsKe, BUCBITJIOIOUN XapaKTeP B3AaEMO3B SIBKY
Mix TipaBoM i nepskaBoio, C. AjiekceeB (akTUIHO
BUJIIJISIE Bi CKJIAJIOBI 1TpOTO Tpotiecy. [lo-mepire, 1e
icTopmuHmii acmekT. 3 Mi€i Mo3uIIii MpaBo BUCTYIAE SIK
TTIOPOJUKEHHS JIep:KaBU, UM, iHaKIIle KaKy4H, SIK Take
ABHUILE, 1[0 MAE CBOIM JIPKEPEJIOM i OCHOBOIO 1epKaBy,
JiepsKaBHY Brany i gepskaBti inctutytu. [lo-gpyre, 11e
CTPYKTYPHO-(DYHKITIOHAIbHUI  actiekT. BiamosigHo
JI0 HBOTO TIPABO i JiepskaBa BUCTYTAIOTh YiKe He Y (op-
Mi IIPUYMHHA | HACJIKY, & AK PIBHOIIOPAAKOBI ABUIIIA,
KoJIu 3a0€e311e4yi0un peastisaliiio mpasa i Z0TpuMaHHs
HAJIEKHOTO PiBHSA IIPABOIOPSIKY, A€PKABA ONTNHAETD-
€Sl B TAKOMY 7K CTAHOBMIIL, SIK i iHIIi 06’€KTH IIPaBOBO-
0 peryJoBaHHst (TOOTO BOHa MOJKE [IisITH JIUIIE Y Me-
JKax, BCTAHOBJIEHNX 3aKOHAMH i HE MA€ ITPaBa TI0BIJIbHO
CTaBUTHUCS /10 HOPMAaTHBHO-1IPABOBUX AKTiB).

Asne moxibHe BHOKpPEMIIEHHS CTPYKTYpPHO-(YyH-
KI[IOHQJIBHOTO eJIeMeHTa y B3a€EMOBiTHOCMHAX Jlep-
JKaBU 1 IIpaBa 3MYIIIyE€ HAC TOBOPUTH BKe He IIPO
Jlep:KaBy B3arajli, a JIMIIe PO IIPaBOBY JepsKaBy.
Ile MOSICHIOETBCS THM, 110 BU3HAHHS OOMEKEeHOC-
Ti Jiep;KaBHOI BJIaJIM MIPABOM O3HAYa€ 3alrepeyeHHs
3a 1 IMOJITUYHUM PEKMMOM O3HAK aBTOPUTAPHOCTI
yn totajitapHocti. [lificHo, SIK /11 aBTOPUTAPHIUX,
TakK i /19 TOTaJiTapHUX [IEPKaB cama Te3a PO PiB-
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HOIIPaBHICTb JIePKaBU i NIpaBa BUABJISAETHCS HEIIPHU-
IIyCTUMOI0. Y IILOMY CEHCi, IOTO/[KYIOUUCH i3 Te3010
O. CkpurmHioka 1mpo Te, 1o aBTOPUTAPHi I ToTaTiTap-
Hi TIOJIITUYHI PEKUMU XaPaKTEePU3YIOTbCS 30Cepe/l-
JKEHHAM Bciel IOBHOTU BJIaJil B PyKaxX OJHiel ocobu
¥ TPYIH ocib Ta 3HAYHUMU OOMEKEHHSMHU TPaB i
cBo6O TpoMajaH [7], MM BOAHOYAC KOHCTATYEMO,
110 6yib-sKa crpoba MoCcTaBUTH TOPSJL i3 OAiGHOI0
[[EHTPaJIi30BAHOIO JIeP/KABHOIO BJIAI0I0 AKUIi-HEOY b
iHmmil iHcTUTYT (Hacamiepes iIHCTUTYT TIpaB JIIO/U-
HI i TPOMaJISTHUHA) CyTIepeuynTHMe CYTHOCTI I[bOTO
TUILY JeP>KaBU i I[LOTO TUITY ITOJITUYHOTO PEKUMY.
¥ cr. 30 3aranbHOi Aeksapartii mpas JIFOIMHA BKa-
3YETDHCH, 1O KOAHA AepPrKaBa, TPyIa 0cib 41 oKpemi
0co0u He MaIOTh ITpaBa 3aliMaTucs Oyb-SIKOIO is/Ib-
HICTIO YM BUYMHATU [il, CHPAMOBAHI HA 3HUIIECHHI
BusHaueHux B Jlekmapaltii npas i csobo [8].

IOpuamanoro hopmoio BUpasy 3a3HaY€HOTO THITY
B3a€EMO3B 513Ky BUCTYIIAIOTh YMCJIEHHI KOHCTUTYILi-
Hi ITOJIOJKEHH, AKi B TUX YU {HINIUX Bapialigx Tpari-
JITIOThCST Maiiske B yCiX 6e3 BUHATKY KOHCTUTYITiSIX
CyyaCHUX JIeMOKpaTUYHuX jep:xkaB. Ckaximo, y
Koncrutyii Ykpainu 11e, Hanpukian, ct. 3 ta 8, B
AKUX 3a3HAYAETHCH, 110 a) MpaBa i CBOOOIM JIIO/IM-
HMU Ta IX rapanTii BU3HAYAIOTh 3MICT i CIPAMOBAHICTD
JiSAJTBHOCTI JIepKaBy; 6) B YKpaiHi BUSHa€eThcs i i€
NpuHIUTI BepxoBeHcTBa mpaBa [9]. ¥ Koncruryrii
Icmanii 1ie cT. 9, B sIKiil Ik Ha TPOMa/IsTH, Tak i Ha jiep-
JKaBY TIOKJIaZIEHO 000B’SI30K IOTPUMYBATHCH KOHCTH-
TYIil Ta 3aKOHIB, a Jlep;KaBHa BJa/ia 3060B’;13y€Tbc51
CTBOpIOBaTH e(EKTUBHI yMOBU, 3a SKHX CBOOOJA,
PiBHICTB Ta ITpasa JIOJNHU CTAaBATUMYTh PEAJTbHUMM.
OcCKiIbKY TaKuX MPUKIAAIB MOKHA HaBeCTH Oe3Jid,
TOMY MM HE B/IaBaTUMEMOCS /10 JOCJi>KEeHHS CII0-
co6iB KOHKPETHOT KOHCTUTYIIHHO-TOPUANYHOT (hik-
carlii 1bOro TUITY 3B’A3KYy MiXK JIep>KaBoIo i IIPaBOM,
KU XapaKTepU3ye TPaBOBY JIEPKaBY.

B inmomy x BUTAZKY, KOJH JlepKaBa BUCTYTIAE
He3arepeyHuM JIOMiHATOPOM y CTOCYHKax “ziepiKa-
Ba — MMPaBo”, MU BXKUBATUMEMO TTOHSTTSI aBTOPUTAP-
HO-TOTAJITAPHOI /lepKaBu. Y pe3ysbTaTi 4oro JABOM
TUITAM B3a€EMOBIJJHOCUH MiX IIPaBOM i Jep:KaBOIO
(hakTMUHO BiAMOBIZATUMYTH TaKi JBi THUIIOJOTiUHi
MOJIeJli: a) IIpaBoBa Jiep:kaBa — IPaBO — IIPABOBUIA
3aKk0H; 6) aBTOPUTAPHO-TOTATITapHA JepsKaBa — 3a-
koH. To6ro, sk 6aunMO, KOPEKTHE B/KUBAHHS TI0-
HATTS TIpaBa mependavac, 1o, Topsijl i3 BAKOHAHHSIM
JIepKaBoI0 MMPaBOTBOPYOI, TpaBOpeasizaliitHoi Ta
IPaBOOXOPOHHOT (DYHKIIii1, BOHA HIKOJIM HE MOKE BU-
XO/IMTH 32 BCTAHOBJICHI IIPaBOBI MeKi 1 He MOBUHHA
poroJiontysaTu cebe TBOPIEM TIpaBa.

OT3ke, HAa OCHOBI ITPOBE/ICHOTO aHAJII3Y CITiBBiTHO-
IICHHSA CPKABY 1 IIPaBa B KOHTEKCTI Teopii TpaBoBOi

JIepKaBU MM MOXKeMO cOPMYJTIOBATH TaKi BasKJIWBi
JUISL HAIIOTO MTOJIAJIBIIOTO PO3IVIALy nosoxenus. [To-
riepiire, Mo/l i3 TPAAUITINHO yCTaJIeHUM y Teopii gep-
JKaBM 1 1mpasa OMHOGIYHUM TIXOIOM JI0 TIyMayeHHs
3B’I3Ky TIpaBa i Jep:KaBu, IKUN BUXOAUTH i3 HalaH-
HJA BU3HAYAJILHOI POJIi JIUIIEe OJHOMY i3 3a3HaUYCHUX
cy6’'eKTIB B3aEMOBIZIHOCHH, MU MAEMO BCi TICTaBU
JUIsE TOTO, 1106 TOBOPUTH TIPO iCHYBaHHS MPUHANM-
Hi 11le OJIHOTO IiIXO/Y, KW, OTepyIoun MOHATTSIM
“B3a€EMOBILIUB”, HATOJIONIYE HA HEPO3PUBHOCTI TaKUX
ABUII, K JIepsKaBa Ta IIPaBo, a TAKOXK Ha iCHyBaHHI
JTBOCTOPOHHBOTO B3aEMO3B’s13Ky Mixk HUMU. [lo-7ipyTe,
HAroJioC Ha Takiil 03Halli TTPABOBO] JiepKaBH, sIK Bep-
XOBEHCTBO TIPaBa, HE O3HAYAE 3allePEYEHHS BILJINBY
nep:kaBu Ha (DOPMYBAHHS i PO3BUTOK TIPaBa. Y I[bOMY
CeHci ieprkaBa Ma€ MPSIMUT BILJTUB SIK HA (DOPMYBaHH:T
JUKepest IIPaBa, Tak 1 Ha 3abesIeyeHHs Horo peaisartii
B cycHiyibeTBi. [To-Tpere, po3BUTOK 1PaBOBOI JiepKaBu
nepenbavac He JIMIIE BIOCKOHATEHHS TIPABOBOI CHC-
TeMu, a i 000B’A3KOBE TapajiesibHe MiIHECeHHs POt
JIepKaBy, SIKa Mac OTPUMATH BCi HEOOXiAHI MOMKIIU-
BOCTI /11 TIepeTBOPeHHS (hOPMAJIbHO TIPOTOJIOIIEHOTO
IpaBa Ha peajibHi i J1ifo4i MPaBOBiIHOCUHU.

He moxHa BBaKaTH BUTIQAKOBUM TOH (haKT, MO Y
ct. 1 Koncrutyiiii Yxpainu cepesi OCHOBHUX TTiJieit iep-
JKaBHOTO 1 CYCITIJIBHOTO PO3BUTKY CTOATD IOCIIIJIb TaKi
TPU MTOHATTS, K IIPABOBA, IEMOKPATUYHA Ta COIiaIbHA
nepskaa. HuHi cepesr BITUM3HAHUX OCTiIHUKIB iCHY-
I0Th Pi3Hi MOTJIAAN MO0 CITiBBiTHOIICHHS 3a3HAYCHUX
nousTh. Harprkitaz, O. CKpUITHIOK BBayKa€, 1110 T00Y-
JI0Ba TIPaBOBOI JIepsKaBU HEMOKJINBA B YMOBaxX aHTH-
JIEMOKPATHYHUX (aBTOPUTAPHUX ab0 TOTaMTapHUX)
MOJITUYHUX PEKUMIB, a TAKOXK AKIIO JiepKaBa He cTa-
BUTB Tiepes] coboio cortiambhux 1iseid [10].

YV mpartsgx 6araThoX Cy4acHUX HayKOBIIB MU Ha-
YHUMO YiTKO BUPaKeHy TeHJIEHIIiI0 XapaKTepu3yBaTh
IIPABOBY JIEPKABY HE JIMIIE 3 TOUKU 30PY HPOLELyPHU
IPUHHATTA Ta peasizalii 3aKoHiB, a I BpaXOBYIOUN
MaTepiasbHi BJIACTUBOCTI Ii€l epKaBh. A came: XTO
BU3HAETHCSA BUIIUM HOCIEM BJIaH, YU i€ IIPUHIIAI
MOy BJAJW, YU 3AKPIIJIEHO HOPMY IIPO B3aEMHY
BiZMOBigaMbHICTD AepKaBu i ocobu i T. 1. Tobro, K
BUABJISIETHCS, CTAHOBJICHHS i PO3BUTOK IIPABOBOI 1ep-
JKaBU BiZOYBa€ThCS JIMIIIE HA IEBHIN OCHOBI, 200, Tak
61 MOBUTH, Ha IIEBHOMY MaTepiaJii, OCKiJIbKH JalIeKO
He KOKHa JlepsKaBa MOsKe CTaTH ITPAaBOBOIO, i He KOXK-
HWU TUT OpraHi3aiiii jep:kaBHOI BJIA/[U 3/1aT€H peaJli-
3yBaTH ijiea’t IIpaBoBoOI eprKaBu.

Otke, HA CHOTO/HI MU OO’€KTHBHO 3aCBiYyEMO
HaMaraHH4 BiJliiTH Bil BY3bKOTO (DOPMATIBHOTO TJIY-
PO3BUTKY Ta PYHKITIOHYBaHHS I1ie F MaTepialbHII ac-
MIeKT. Y 3B’I3KY 3 IINM Y IPUHITUIIOBO HOBOMY PaKypci
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TIOCTAE PAJ BAXKJIUBUX JJIS TEOPii Jep:KaBy i IpaBa Ta
JUTST HAYKH KOHCTUTYIIHHOTO TTpaBa mpodIeM.

Onmieio 3 Takux MPo6JIeM € TTUTAHHS TTPUTTYCTH-
MOCTi 3aCTOCYBaHHS Yy MPABOBill JiepKaBi TPUHITAITY
contra legem (To6TO HWIETHCS PO MOKIUBOCTI CY-
JIOBOI BJIQId BUIIPABJIATH TOMUJIKHU 3aKOHOABI ).
Bisbiiie Toro, 3a3Havyena mpobiiemMa J1a€ 3Mory Mmpojie-
MOHCTpyBatu creniudiky B3aeMoii (hopMaIbHOro Ta
MarepiaJbHOIO acleKTiB y BU3SHAYCHHI IIPABOBOI Jep-
JKaBH, a TAKOXK MMOKA3aTH BCi Ti 1IPoOIeMH, 1110 BUHM-
KaloTh y pasi abcosoTusailii GopMaIbHOTO THAXOMY.
JlificHO, 3 (hOpMaJIbHOI TOUKM 30py 3aCTOCYBaHH:I, 800
HaBiTb TTOCUJIAHHS Yy CY/IOBill TIPAKTHUIl HA TIPUHITUTI
contra legem, cyrepednTp IIPABOBIll AepsKaBi, K TaKiii
JieprKaBi, fe Oyab-sIKa JepskaBHa Biaaga (y TOMY YnCIi
1 Cy/10Ba) 3/IiIICHIOETHCS JIUTIE HA OCHOBI 3aKOHY.

Ha nepumii mmoruisir moaioHuil popMasIbHIIT i IXi
BUJIAETHCS TJIKOM OOTPYHTOBAHUM, OCKIJTHKU OJHIM
i3 OCHOBOIIOJIOKHUX 3aB/IaHb CYZIOBOI BJIA/IU € 3[IiHiC-
HEHHA IIPaBOCY/YIA Ha OCHOBI 3aKOHY 1 BiAIIOBI/IHO J10
Hboro. OJiHaK, SIK HATOJIONTYBAJIU MTPOTUBHUKKA (HOP-
MaIBHOIO PO3YMIHHA IIPABOBOI JIePIKaBU, CJI/LyBaHHA
3aKOHY MOJKE PO3IVIAJATUCH SK iMIIepaTUBHA BUMOTA Y
IIPABOBI iep:KaBi TIBKU 32 Ti€l YMOBH, SIKIIO CaM 3a-
KOH Bizinogiznac nmpasy. ToOTo stk hopMaibHuiL, TaK i Ma-
TepiayIbHU MiZXO/N 10 TIyMayeHHs 3MiCTy i CyTHOCTI
TIPaBOBOI [ICP’KaBU BU3HAIOTH TE3y, IO BEPXOBCHC-
TBO IIpaBa IOJIAHO Y 3aKOHi 1 yepe3 3aKOH, € MEPIIoIo
i HalGiIbII 3HAUYILIOI0 BJIACTUBICTIO TAKOI Jep:KaBH,
SIKa TIPETEH/IYE Ha Te, 100 GyTH MPaBoBOIo. AJie SKITO
LIS IPUOTYHUKIB (DOPMAJIBHOTO TIyMadeHHS IIPABOBOI
JIeP;KaBU 3aKOHU 3aBXK/IM OMMUCYIOTHCS SIK TIPABOBi, TO
MPUXMJILHUKY 1HIIIOTO MiAXO/LY BKa3YIOTh, 1[0 HABITDL Y
JIEMOKPATUYHUX JieprkaBax 3aKOHU JAJICKO He 3aByK/IU
Bi/IITOBIIAIOTH TIPABY 1 NTPUWHATTS TOTO YU iHIIOTO HOP-
MaTHBHO-TIPABOBOTO aKTa YITOBHOBA;KEHUM OPTaHOM Ta
3TiIHO 3 BCTAHOBJICHOIO 3aKOHOM ITPOIIC/LYPOIO 111e HE €
3aIIOPYKOIO TOTO, 1110 T1eif 3aKOH € ITPABOBUM.

Otske, mpobJieMa 3acTOCYBaHHsI IPUHITUILY CONLra
legem € BaXKJIUBUM TIPEMETOM HAYKOBO-IOPUIANIHO-
TO aHaJi3y, OCKIiJTbKYU 3aB/SKM il MU, BJIacHe, OTPU-

MYEMO MOKJINBICTb i€ pa3 MoOauYnTH BCi apryMeHTH
“3a” Ta “mpoTn” (hOpMaATHLHOTO TIIYMadeHHs TPaBOBO1
JlepKaBH.

Takum YUHOM, MOCTIKYIOUM CITiBBiTHOMIEHHS
MarepiaibHOTO Ta (HOPMAJIBHOIO acIeKTiB aHaJi-
3y TIOHATTSI TPABOBOI Jep>KaBU, MOKHA BIIEBHEHO
CTBEP/IKYBaTH, IO MOCTYIIOBO XapaKTePHU /71 Te-
opiit, 1o pospobisics Hanpukinii XIX — moyarky
XX ct., Harosoc Ha hopMaTbHUX acTieKTax (PYHKITiO-
HYBaHHSI [IPaBOBOI JIep:KaBU BXKe 3 cepeiInHU XX CT.
HabyBa€ CBOTO JIOTIYHOTO AOMOBHEHHS Y HAyKOBO-
TEOPETUYHUX JIOCi/KEHHSIX, SIKi Iops i3 (hopmasib-
HUM TJIYMA4€HHAM IIPaBOBOI IEPKABU 3aIIPOTIOHYBa-
JIV 3BePTaTH yBary Ha ii MaTepiaJbHUN aCIIeKT.
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Ha cyuacnomy emani possumky 1opuduunoi nayxu 30iicHwoemncs nepexio 6io ¢gop-
ManbHO20 Ni0X00Y 00 MIYMaUenHs npasosoi 0epicasit, JONOBHIOIOUU 1020 MAMEPIALLHUM
nidxodom. Y 36’s13Ky 3 UM BUHUKAE PO BANCIUBUX MEOPEMUUHUX NPOOILEM.

Ha cospemeniiom smane pazsumusi 0puoudeckoi HayKu OCYuecmeisemcs nepexoo om
popmanviozo nodxoda K MOAKOBAHUIO NPABOBOZO 20CYIAPCMEA, VONOIHISL €20 MAMEPU-
ANBHBIM NOOX000M. B c653u ¢ amum 6osnuxaem pso eajicHvix meopemuueckux npooie.

At the present stage of development of jurisprudence transition from a formalistic
approach to lawful state interpretation is carvied out, supplementing with its material
approach. In this connection there is a set of the important theoretical problems.

Hagiviwna 3 6epesrs 2010 p.
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A A. PYJJUK

Miocpezionanvia Axademis ynpasninms nepconanom, m. Kuie

®YHKUIOHYBAHHS CYAOBOI BNIAAU
B MPOLIECI 3ABE3MNEYEHHA KOHCTUTYLIIMHUX NPAB JIIOAUHU

Haykosi npaui MAYT1, 2010, sun. 1(24), c. 281-285

Buxnadaromucs nayxoso 06rpynmosani memoou 3abesnevenus 3axucmy npas i c60600
J00uHU U Zpomadsnuna 6 Ykpaini.

Po36ygoBa YKpaiHu K 1eMOKpPaTUYHOI, IIpaBo-
BO1, colliaibHOI iep:kaBy, 3akpimienHs B KoncTu-
Ty1ii YKpaiHu MoJIoKeHHS TTPO HAWBUIILY COIiab-
HY IiHHICTH JoAWHU, ii KUTTS i 3M0POB’S, decTi
i TiIHOCTI, HEAOTOPKAHHOCTI i Oe31eKu BUMATAE
dopMyBaHHI HOBUX IMiIXOMIiB 0 3aXWHCTy IIpaB
JIOAUHU.

B ymoBax po3BUTKY [eMOKpaTii MOTpUMaHHSA
mpaB i ¢cBOOOM JIIOAWHU, CTBOPEHHs HAJIEKHOI Ta
edexTUBHOI HAI[iOHAJIBHOI CUCTEMH CY/I0BOTO 3aX1C-
Ty CTa€ OJIHUM 3 TOJIOBHUX 3aB/IaHb jlep:KaBu. Bin-
HUHi TOJIOBHUM 3MiCTOM i CIIPAMOBAHICTIO i sIJIbHOCTI
HaNIoi ep:KaBy CTAIOTh IIpaBsa i ¢cBOOO/IM JIIOJUHA Ta
rapanTii ix sgilicHenHs. YTBepasKeHHsT Ta 3abesme-
YeHHs IUX mpaB i ¢cBo6on Koncruryiis Ykpainu
[OKJIaZla€ Ha Jep:kaBy SIK il TOJOBHUI 00OB SI30K.
Henapwma, Ha Bigminy Bif icHyfouoro paninie BU3Ha-
venns: “Jlronuna 1uist nep:xau” Koncruryitist Y kpai-
Hu 1996 p. (i3 3MiHaMU i TOTTOBHEHHSIMU, BHECEHUMU
3akoHoMm Ykpainu Biz 8 rpyans 2004 p. Ne 2222-1V)
nporoJyiocuiia: “JlepskaBa ans sonunu’. Jlepskasa
BIJIIOBiIA€ TIepe/l JIIOJAMHOIO 32 CBOIO JIiSIJIbHICTD.
YrBepmxenns i 3abe3mnedenns npas i ¢cBOOO JTIOK-
HU € TOJI0OBHUM 000B’s13Kk0oM Jiepskasu (ct. 3) [1].

ToBopstum 1po cucremy 3abe3nedeHHs Ta 3aXUCTY
npas i cBOOO JIOAUHU, HABPSL YU MOXKE BUKJIMKA-
TU 3alepeveHHs Te3a, 1110 O/IHY 3 MPOBiHUX poJei
Y IIbOMY IIPOIIECi BiJlirpaloTh OPTaHU CYIOBOI BJIAIN
[2, 12]. HificHo, Ha CHOTOIHI TPAKTUYHO Hi B KOTO 3
JNOCJIIHUKIB-TIPABO3HABIIB 1 BYEHUX-IOPUCTIB He
BUKJIMKAE 3allepeYCHHA Te3a, 10 CTAHOBJICHHS IIpa-
BOBOI JIepiKaBK 3aBXKAU Ma€ CBOECIO 00OB SI3KOBOIO
CKJIaZioBOIO (pOpMYBaHHS e(eKTUBHOI CHCTEMU He-
3aJIESKHOT CYI0BOI BN, IKa 6 MIISTXOM 3/1iiICHEHHST
dbyHKIIT paBocyis OyJia 3jaTHAa BUPINTyBaTH Ha
MIPaBOBiil OCHOBI Ccyliepeyuky, 10 BUHUKAIOTh Y CYyC-

MMJTBCTBI, HAIWHO 3aXUTIATH TTPaBa i cBOOOIM JTFO/TH-
un i rpomagsganaa |3, 15].

Tomy 1iKOM 3pO3yMiJio, 1110, aHai3yioun (op-
MyBaHHSI YKpaiHu sIK IpaBoBoi gep:kasu, b. Dyreit
HAroJIolllye Ha 3HAYYIOCTi Ta BUHATKOBIN PoJii op-
raHiB Cy/{0BOI BJIa/i B 3aXUCTi IIpaB i ¢cB0OOOI TIOIN-
HU Ta IPOMAJITHUHA, HA3UBAIOYM Cy/U “OCTaHHIM Ta
HallHaiHITTMM 6acTioHOM 3aXUCTy IIpaB JIIOAUHU,
3anobiraHis Gy/b-IKUM 3JIOBXKUBAHHSAM BJAI0I0 3
GOKY 3aKOHOJIaBYOi Ta BUKOHABYOI TioK” [4, 127].

Takum yuHOM, JoCipKytoun crienndiky GyHK-
IOHYBAaHHA CHUCTEMM OpraHiB JACp:KaBHOI BJIaJu y
MPOIIeCi 3aXUCTY TIpaB i ¢cBOOO/T JIIOJUHHA i rpomajid-
HUHA, IIJTKOM JIOTI4HO IIPUXOIUMO 10 AaHATI3Y Hifb-
HOCTi OpTaHiB CyZ0OBOi BJIaJIA, YA TOYHIIIE, — CYNiB
3arajibHOI IOPUCAUKILI, 3aBAAKN SAKUM IPAKTUYHO
BTIJIIOETHCS MIPABO JIOAMHU Ha cy0BUi 3axuct. He-
JlapMa OKpeMi aBTOPU HaBiTb BUIJIAIOTH IIPABO JIIO-
JIMHU Ha CYJIOBUI 3aXUCT SIK CaMOCTiliHe 1IpaBo, 110
Jla€ MOJKJIMBICTD YCIINIHO peali3oByBaTU Ta 3aXUIla-
T iHII TpaBa JIOAUHU. 3 i€l TOUKU 30pYy, ITPABO HA
CYIOBUM 3aXUCT XapaAKTEPU3YETHCA K “IIPaBO KOXK-
HOTO Ha BiZIKPUTUH PO3TJISA/ i BUPilIIEHHS BIIPOIOBK
PO3YMHOTO CTPOKY KOMIIETCHTHUM, HE3aJICKHUM i
HEYIEPEPKEHNM CYZOM, YTBOPEHUM BIiJIIOBIHO /10
3aKOHY, KOHKPETHOI CyZI0BOi CIIpaBU IIPAaBOBUMU 3a-
cobaMu, HaJlaHUMU CY/y 3 METOIO 3aXUCTY TapaHTO-
Banux KoHcTuTyiieio ta 3akoHamMu YKpaiau mpas i
cBOGO JIIOJIMHN Ta TPOMA/ISTHUHA, TTPAB i 3aKOHHIX
iHTepeciB IPUANYHIX 0Ci0, iHTepeciB CyCigbeTBa i
JIlepsKaBy, a TAKOXK 3aKOHOJIABUO 3aKpillJIieHa i Tapan-
TOBaHa MOKJIMBICTb OCKaPKEHHS CyT0BOTO PillleHHs
3 MOTUBIB f0TO HE3aKOHHOCTI Ta/a60 HeOOTPYHTOBA-
uocrti” [5, 47].

BasxsuBicTb BUCBITICHHS IMX TUTAHb 3yMOBJICHA
HacaMIlepe/| MipKyBaHHAMU CYTO IIPAKTUYHOIO Xa-
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paktepy. /lificHo, choroHi, sk Bigznauae O. Cxpuri-
HIOK, TTOPSI/T 3 PyHAAMEHTATBHUMU AOCIiKEHHSIMH,
SKi PO3IIAJAI0Th TEOPETUKO-METOI0JIOTIUHi aCTIEKTH
CTAHOBJIEHHS Ta PO3BUTKY CYZIOBOI BJIaJU B Y KpaiHi,
J10Ci Bi/T4yBAa€THCSA NEBHUN 6paK y Hpardx, gaKi 6 cTa-
BUJIV 32 METY BUCBITIECHHs 6e3Mocepe/IHiX MpaKTHy-
HUX TTPOBJIEM 3aXKUCTY CyAaMU MpaB JIOAUHU i TPO-
MajsiHuHa [ 6, 22].

3 iHmoro 60Ky, CbOro/Hi MPaKTUYHO Ha BCIiX PiB-
HAX JIep;KaBHOI BJIQJIU Ta B YCiX i Tisikax (BKJIIOYAIO-
YU I caMy CY/IOBY TiJIKY BJIQ/IA) JYHAIOTH TOJOCH Ha
KOPUCTb TOCUJICHHS POJIi CY/IiB y 3aXMUCTi MIPaB JIIO-
JIAHM, 3a0€31I€UEeHHST JOCTYITHOTO 1 HEYIEePEIsKEHOTO
NIPABOCYAJSA A8 BCiX BEPCTB HACEJICHHS HE3aTIEKHO
Bint iX pinamcoBoro ab0 COIiaTbHOTO cTamny.

Boanouac, narosionryoun Ha poJii OpraHiB Cyz0-
BOI BJIQZIM B IIPOLIECI 3aXUCTY 1IPaB i CcBOOOI JIIO/IH-
HU Ta IPOMaJsHIHA, XOTiI0csa O 3rajaT OLHY Tesy.
Mnerbest po Te, 10 GaraTo Cy4acHUX aBTOPIB BUII-
JIFI0TD TIPABO Ha IPABOCY/IA K CaMOCTiliHe 1IpaBo B
3arajibHil crcTeMi mpaB i ¢cBOOOJ JTIOANHU Ta rPOMa-
naauHa. [Ipudomy 11e mpaBo po3TiglaeTbes K O/1HA
3 OCHOBHHUX YMOB 3aX¥CTY BCiX iHIIHMX MpaB i cBOOO/
JIIOZIHH. 3BiCHO, HUHI MU ITparHeMO BeCTHU TTOJIeMiKy
CTOCOBHO JIOUIJIBHOCTI YM HEJOUIJIbHOCTI BUOKPEM-
JICHHS IIpaBa Ha MPaBOCYIJd B OKPeMy IPYILy IIpaB
y cucTteMi TpaB JIOAUHA. AJie, BU3HAIOUH IIe TIPABO
SK ofiHe 3 (DyH/IaMEeHTAIbHUX TIPaB JIIOJAWHU, MU TUM
CaMUM ITOTOJIKYEMOCA i 3 BUHATKOBOIO POJLIIO CYAY,
OCKIJIBKM came TIOHATTSI “TIPaBoCyi/Ist”, HOTO CEeHC, STK
rrtire B. [HInmkia, po3KpUBaETHCA B TEPMiHAX CIIYK-
OOBOI J[i4JIBHOCTI CIleliaJibHO YIIOBHOBaXKEHUX 110Ca-
JIOBUX 0Ci6 iep:kaBHOI BJau (CY/ULIB), 110 OB sI3aHa
3 BUKOHAHHAM (DYHKIII 11010 TTPABOBOI OI[IHKU CY/I-
JnaMu (pakTiB y TPaBOBITHOCUHAX, SAKi BUHUKJIN MixK
3ainTepecoBaHMMM Cy6’€KTaMM BiIIOBIZIHOTO TIpaBa
qu intepecy |7, 34].

[Tpomrony€eMO 3BepHYTHCH JIUIIIE /10 CY/IiB 3arajib-
HOT 1opucaAuKIii (11e MicIeBi cyau, anesiiiiai cyau,
BUIII crierianizoBani cyan Ta Bepxosuuit Cyn Y-
painm), 110, BJacHe, BUKJIIOYAE Ha IeSTKUH 4ac 3 1MOJIs
HANIOTO AOCJi/PKCHHA iy HU3KY iHIINX HANPAMIiB
CyIOBOI1 MisIIbHOCTI 1 Hacammepes — (PyHKITIOHyBaH-
HS TAaKUX OPTaHiB JIeP;KaBHOI BJIA/IA, IK OPTaHU KOH-
CTUTYIINHOI IOPUCAUKITIT (/10 IKUX B YKpaiHi, 3TiTHO
3i ct. 147 Koncrurynii, Hanexuts KoHcTUTYITiTHMI
Cyn Ykpainu, 1110 € €IJMHUM OPraHoM KOHCTUTYIIii-
HOT opucuKILi B YKpaini).

Cxoske, Tak 6 MOBUTH, “TUMYACOBE BUJIYYEH-
HsI” KOHCTUTYILIHHOTO CyAy 3 IIPEAMETHOTO IIOJIST
3/IICHIOBAHOTO HAMM aHaJIi3y MOSICHIOETHCS THM,
1[0 Cepell CYYacHUX JOCIITHUKIB 10CI TPUBAIOTH CY-
Mepevykr CTOCOBHO TOTO, UM € KOHCTUTYIIMHUN Cy[

HAJIEKHUM JI0 CY/IOBOI TiJIKM BJIaJU, YU HOTO BapTo
BiZIHECTH 0 0COOJIMBOI “4eTBepToi Baan”, IKy dac-
TO OKPECJIOIOTh TOHATTIM “KOHTPOJIBHOI” 91 “KOHT-
POJIBHO-HATJISI/IOBOI” BJIAJIH.

Tax, nanpuksaj, 3rilHO 3 apryMeHTalli€lo, GKy
npornonye M. IIBik, ocKiJIbKM OCHOBHOIO (DyHKITI€IO
KOHCTUTYIIMHUX CY/IiB € He TaK peasisailisi mpaBo-
CyIJId, SIK 3aXUCT OCHOB KOHCTUTYIIHHOTO JIaJLy, TO
HOTo CJIiji BiTHOCUTH HE 10 CYyIOBOi, a /10 KOHTPOJIb-
HO-HATJIS/IOBOI TiKK epskaBHOl Biaau [8, 65]. Ha
MIPOTUBArY IIbOMY, iHIII He MeHII Bizomi ¢axiBii B
rajgysi KOHCTUTYIIHHOTO IMpaBa CTBEPIKYIOTh, IO,
He3BaKaluu Ha crenudiky CBOIX MMOBHOBAKEHD,
KOHCTUTYIINHUH CyJl BCe JK TaKU € CKJIA/IOBUM eJie-
MEHTOM CUCTEMU Cy10BOi BjiaJiu. TyT MoKHa 3rajjlaTu
no3utlii Takux ydennx, sk A. Komonmiit ta A. Ouifi-
HUK, SIKi, BUCBITTIOIOYH TIPOGJIEMHU CYI0BOTO 3aXHUCTY
mpaB i cBOOO/ JIFOMHY i TPOMA/ITHIUHA, PO3MOYNHA-
I0Th caMe 3 aHami3y misipHOoCcTi KoHcrurytitiHoro
Cyny Ykpainu [9, 249], a He cyziB 3arajibHOI 10puc-
aukitii. Tomy, TOCHIKYIOUM HUHI BUKJIIOYHO CYIU
3arajibHOI I0PUCAMKILI, MU KOJHOIO MipOI0 He CTa-
BUMO IIi/i CYMHIB 3HAUYIL[iCTh Ta MOKJINBOCTI KOHC-
TUTYIIHHOTO CYIy B 3aXMCTi IIpaB JIOAWHU. Takum
YUHOM, 3BaKAI04M Ha BAKJIMUBICTD POJIi CY/IiB 3arajb-
HOT I0PUCAVKITT B (PYHKITIOHYBaHHI CUCTEMU 3aXUCTY
paB i cBOOO JIIOAMHN Ta IPOMAISTHIHA, CIIPOOYEMO
JIOKJIQJTHITIIE TPOAHAI3YBATH 11€ TTUTAHHS.

DaxTruHo (DYHKIliST 3aXUCTY OpraHaMu CyJI0BOi
BJIQJIV CHCTEMU TIPaB i CBOOOJ JIOANHU i TPOMAJIs-
HUHA 3aKpillJieHa Ha HABUIIOMY KOHCTUTYIIITHOMY
piBHi. 3okpema, B cT. 55 Koncruryii Y kpainu 3a3na-
yaerbest: “IlpaBa i cBo6oOAM JIOAUHU i TPOMAIIHIUHA
3aXUINAIOTHCA CyIOM. KOXKHOMY rapaHTyeThCS IIPaBO
Ha OCKapsKeHHs B CY/i pillleHb, il un 6e3/1isaaIbHoCTi
OpraHiB Jiep;KaBHOI BJIa/i1, OPTaHiB MiCI[€BOIO CaMoO-
BPsiLyBaHHsA, T0CANOBUX i ciyk6oBux oci6” [1, 23].
Tak, came BUKOHAHHS CyZIaMU 3araJIbHOT OPUCUKITIT
dbyHKILIi 3axucTy npaB i cBOOO JTOAUHK i TPOMAas-
HUHA BUIIJIUBAE 31 3MiCTy MOJIOXKeHb 3aKoHY Y Kpai-
uu “IIpo cynmoycrpiit Ykpaiau” Bin 7 motoro 2002 p.
[10].

Y cr. 2 3akony YKpainu “3aBmaHus cyxy’ Haro-
giotireno: “Cy, 3/iCHIOI0YN TIPABOCY /IS, Ha 3acajiaX
BEPXOBEHCTBA TIpaBa 3a0e3Meuye 3aXUCT TapaHTO-
Bannx KoHcTHTyIi€lo YKpaiHu Ta 3aKOHAMU TIPaB
i cBOGOJ JTOAWHU i TPOMaJISTHIHA, TIPaB i 3aKOHHUX
iHTepeciB IOpUANYHUX 0Cib, iHTepeciB cycrmiabeTBa i
nepskasu”. [pu iboMy, BUXO/I5191 3 BU3HAYEHUX Y 3a-
KOHI TapaHTiii peasizallii TpaBa Ha CyJIOBUI 3aXUCT,
JIOXOJIMMO BUCHOBKY, 1110 BCi BOHWU, BJIaCHE, MAIOTh
€IUHY i CIIJbHY METY, AKOIO € HilllO iHIIe, 4K 3aXUCT
pas i ¢cBOOO JTIOAUH.
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Tak camo /10 BUCHOBKY TIPO KJTFOUOBY POJIb (DYHK-
1ii 3axucTy npas i ¢BOOOI JIIOUHHA i rpOMa/ITHUHA B
JiSIJIbHOCTI CY/1iB 3arajibHOT FOPUCAUKILIT MU TTPUXO/I -
MO 1 y TOMY BUIIQJIKY, AKIIIO 3B€PHEMOCS /10 IOKYMEH-
TiB Mi>kHApOJHOTO XapakTepy. TyT BapTo 3ayBasKUTH,
110 3akpimiere B ¢T. 6 €Bpomnelicbkoi Konsenttii mpo
3aXMCT TIPaB JIOJMHN i OCHOBHUX cBOOOJI, MPaBoO Ha
myGJIYHUH, cripaBe/IMBIiIT PO3IJIS CIIPABU HEyIIe-
PEIUKEHNUM, HE3AJIEKHUM CYZIOM Y PO3YMHI TepMiHU
i BIZIITOBIJTHO IO 3aKOHY, 5K 3a3HAYAETHCS B IYHKTI
NIEPIIOMY, BJIACHE, € HIYMM IHIINM, K peaslisallicio
MOJKJIMBOCTI KOKHOI JIIOAWHU 3aXUIATU CBOI IIpa-
Ba [11, 547]. B pesynpTati 11bOT0O MPaBO HA CYOBUN
3aXUCT, SKUM HAJliIJIIETHCS KOKHUN OKPEMUI TPOMa-
JIHWH, € BOJAHOYAC K OAHE i3 3araJbHUX IIPaB, IO
BXOJIUTD /IO CHCTEMH KOHCTUTYIIIITHUX TIpaB i cBOOOT
TOPAZ 3 IHIIMMA TOJITUYHUMH, TPOMAJSTHCBKUMH,
€KOHOMIYHNMM, COIliaJTIbHUMH, KyJIbTYPHUMH ITPaBa-
MU, TaK i crierudiyHuM MpaBoM, 3aBISTKU IKOMY CTa€
MOJKJIMBUM 3aXUCTUTH BCi 6e3 BUHATKY 3 Tiepesriue-
HUX TIPaB.

BpaxoByiouu 1ieli acriekT, CJIiji 3ayBasKUTH, 110
3iificHIOBaHa cynaMu YKpainu (GyHKINiS 3aXUCTy
MpaB JIIOJMHA Ma€ BOJHOYAC KijbKa crermudiuHmx
MOMEHTIB.

[To-niepiiie, cya 3axuinae mpasa i cBo6GOIM JHO-
JIMHU i TPOMA/ITHUHA HEe3aJIe;KHO Bijl TOTO, XTO caMe
BUCTYIUB iX MOPYIITHUKOM — iHIIII TPOMAJISTHU, Ti YU
iHIII yCTaHOBU abo nep:xasa B 11isomy. [1logo octan-
HBOTO MOMEHTY 3aCJIyTOBYE Ha YBary IpoIec CTaHOB-
JIEHHST a/IMiHICTPATUBHOI IOCTHUIIIT B YKpaiHi.

[To-npyre, 3mificHioloun (QYHKINIO TTPAaBOCYIIS,
cy/1 3axuinae 6y/ib-sIKi KOHCTUTYIIIHO BU3HAYEHi Ta
3aKOHO/IaBYO0 BCTAHOBJIEH] MTpaBa i CBOOO/IN He3a k-
HO BiJl TOTO, JI0 SIKOI 3 TPYII IIPaB Y TOMY YU iHIIIOMY
KOHKPETHOMY BUIIAJIKy HAJIEKUTh IOPYIIIEeHe MPaBo.

[To-Tpete, came mpaBO Ha 3BEPHEHHS /IO CYIY
(sIKe cbOTOIHI IPUCYTHE B yCiX KOHCTUTYIIISIX cydac-
HUX JIEMOKPATUYHUX KpaiH) 3a/1a€, Tak OU MOBUTH,
CBOEPiHMI “3aTasbHUI cTaHAAPT” TOAO0 37iHiCHEH-
Hs1 CyzoM (PYHKILT 3aXUCTy 1IpaB i ¢cBOGO JTIOAUHY Ta
TPOMAIAHIHA.

BriM, xapakTepu3yioun 3aB/laHHS 3aXUCTY I1PaB
i cBOGO MOANHU i TPOMAJSTHITHA STK OCHOBOTIOJIOK-
HE B AiJIbBHOCTI CYiB 3arajibHOI I0pUCAUKIIII, 6yJ10
6 He 30BCIM TPABUJIBHO BUBOAWTH HOTO, CIUparo-
YUCh BUKJIIOYHO HA HOPMU YMHHOTO 3aKOHO/IaBCTBA.
Maemo Ha yBasi Te, 10 MOAIGHUIT BICHOBOK MOJKe
6yTH 06TPYHTOBAHO i 3 BJIaCHE HAYKOBO-TEOPETHUHOT
TOYKHU 30py. 30KpeMa, 1ie BUIJTUBAE 3 aHAJI3Y 3Mic-
Ty nouarTsa “npasocyaaa’. IIpo 1e 6esnocepeanbo
CBi/l4aTh 3aCTOCOBAHI B Cy4acHiil ropuanyHiil Hayi
BU3HAYEHHS TOHATTA “nipaBocyzis’. Tak, pocilicbka

nocaigauis JI. Tuxomuposa muiie, 1Mo TPaBOCY/I-
[ — 1ie 3/iiiCHIOBaHA B IIPOLIECYaTbHOMY MOPSAIKY
ITPaBO3aCTOCOBYA JiSVIBHICTD Cyly 3 METOIO OXOPOHU
TpaB Ta iHTEPeCciB TPOMAJITH, OpPTaHi3allii, epKaBu
[12,347].

OTxe, stk 6aurMo, 0COBITIBA POJIH CY/IiB 3araiib-
HOI TOPUCAUKILT B TIpoIleci 3aXKCTy mpas i cBo6GO.
JIIOIMHY i TPOMa/ISTHUHA BUILIMBAE He JIUIIe K pe-
3yJIbTAT aHAJi3y YNHHOTO 3aKOHO/IABCTBA, a 11 3 BJ1ac-
HE TEOPETUYHUX MipKyBaHb. ToOTO, OrOIKYI0YKCH 3
THM, 1110 OCHOBHOIO (DYHKITI€IO Cy/1iB 3arabHOI IOpUC-
JIMKIIT € Hillo iHTITe, IK 3/1iliICHEHHS TPABOCYIsI, MU
TUM CaMUM BBOJMMO /10 KOJIA CYJOBOi KOMITCTCHILI{
11 peasizaiito BU3HAUEHNX 3aKOHOM Mip MI0/I0 3aXWC-
Ty 1pas. i cBOOOT TOMWHMY i rpomaggauHa. [Ipn mpo-
MY BaKJIMBUM MOMEHTOM € Te, IO PIillleHHS CyAy €
060B’I3KOBUMH 0 BUKOHAHHS i MAIOTh iMITEPATHBHY
CIJIY 711 BCiX YYAaCHMKIB CYZIOBOTO TIPOIIECY, ajiKe,
SIK OJTHO3HAYHO BCTAHOBJIOE 3aKOH, CY/OBi pillleH-
Hs, 110 HaGpai 3aKOHHOI CUJIH, € 000B’AI3KOBUMHI
JI0 BUKOHAHHS BCiMa OpraHaMmu Jlep;KaBHOI BJajiH,
OpraHaMu MiCI[eBOTO CaMOBPSIyBaHHs, iX 110Ca/0-
BUME ocobamu, 06’ eTHAHHAMY TPOMAISAH Ta IHIITMMHI
opraHisanigamu, rpoMajgHaMy Ta IOPUANIHUMU 0CO-
Gamu Ha BCil TepuTopii YKpaiHu.

Takoxk, roBopsiun PO CyAOBUN 3aXUCT TPaB i
¢BOOOJL JIIOIMHN 1 POMaJISTHUHA Ta 10r0 POJib Y PO3-
BUTKY MPABOBOI JIeP/KaBy, He MOKHa 3a0yBaTh Mpo
Te, SIK I[IJIKOM cIipaBe/inBo Bingnaudae T. Dpamitys,
MO0 B /IAHOMY BUMAAKY MOHATTIM “3aXUCT’ OXOII-
JIIOEThCS He JinTie yOe3medeH s MpaB JIOANHI Bijl
nocsaranp 3 60Ky THX 4i iHIMX PisudHUX 0cib, a i
3 6oKy mepskaBHOI Baaau. ToOTO (hyHKITIOHYBaHHS
MexaHi3My 3aXHCTy TpaB i CBOOO JIIOMHU B Y KpaiHi
nepenbadae, 1Mo Oe3yMOBHOMY CYJIOBOMY OCKap-
JKEHHIO B CyJlaX 3arajbHOl IOPUCAUKINI MHiI4araoTh
KoJieriasibHi Ta 0/iH00c060BI il (Oe3MisiIbHICTD) Ta
pillleHH:A OpraHiB AepKaBHOI BJIaJu Ta MiCI[€BOTO Ca-
MOBPSI/IyBaHHS, MiJITPUEMCTB, YCTAHOB, OpraHi3aitiii,
MOCA0BUX OCi0, y pe3yJbTaTi SKMX MOPYIIEHi 1pa-
Ba i cBOOOIM TPOMAJIAHUHA YU CTBOPEHI MIEPEIIKOAN
1Tt 1x peagizartii [13, 183].

OTke, ik GaurMo, (DYHKITist 3aXUCTY TIPaB i cBOOO
JIOJIMTHY | TPOMAJITHIHA € He TIPOCTO OAHUM 3 6a30-
BUX 3aB/IaHb, 1110 CTABJIATHCS TEPe/l CylaMy 3arajib-
Hoi ropucankitii. DakTHIHO BOHA € KOHCTUTYTUBHUM
MIPUHIIUIIOM HIOJI0 BCi€l cy1oBoi Biaagu. 3 1i€i Touku
30py, MOKTPUHAJIbHE BU3HAYEHHS MOHATTS “TIPaBO-
cymist” BKIIOYae B cebe TPOIeC 3aXUCTy MpaB JIio-
JIMHU i TpOMajisTHUHA 1 MOsKe OYyTH MpeCTaBJeHUM
BUKJIIOYHO Yepe3 3BEPHEHHS /10 aHali3dy TuX (hopm
i crioco6iB, B AKi y CyA0Bill TpaKTHIl peanizyeTbest
3aXUCT IpaB JIOINHN.
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Brim, K yxke Oysio 3a3HAUYEHO, Cepesl 3TalaHuX
BUIIIE {HCTUTYTIB 3aXUCTy IIpaB i ¢BOOOJI JIIOUHU i
TPOMAJITHIHA, 1O CYTPOBOUKYIOTH PO3BUTOK OY/Ib-
SIKOi TIPABOBOI JIepKaBH, € IHCTUTYT KOHCTUTYIITHOTO
KoHTpoJiio. B Ykpaini Takum opranomM KOHCTUTYIIiii-
Hoi topucnukiii € Koucrurytivtnuit Cyn Yxpainu.
lFoBopsiu TIPO  KOHTPOJIb OpraHy KOHCTUTYITIHHOT
IOPUCAMKILIT, MAEMO Ha yBasl HacaMmIiiepes; KOHTPOJIb
3a BianosignicTio Koncruryiii (a otxe, i 3a Bij-
MOBi/IHICTIO TUM (DyHIAMEHTATIBHUM HOPMaM, 1110 B
Hill BCTAaHOBJIEHO) 3aKOHOJABCTBA. AJUKe, SIK 3a3Ha-
vyaetbes B ¢T. 150 Koncruryiiii Ykpainu, 10 1OBHO-
BaxkeHb Koncturytiiinoro Cyny Ykpainu BisHeceHO
BUPIIIEHHST TUTAaHb TIPO KOHCTUTYIIHHICTh 3aKOHIB
Ta iHIMUX MMPaBOBUX akTiB BepxoBHoi Pagu Ykpaian,
aktiB IIpesumenta Yxkpainu, mpaBoBuX akTiB Bep-
xoBHOi Pagu Apronomtoi Peciy6miku Kpum. Tomy,
Yy BUIAJAKY KOHCTUTYI[IHHOTO Cy[y, I[iJIKOM IpPaBO-
MipHUM BUIJISIZIA€ BUCHOBOK, 1110 Peali3oBaHUN HUM
KOHTPOJIb He € OJIHIi€I0 3 (hOpM MTOTOYHOI ajiMiHicTpa-
TUBHOI KOHTPOJIbHOI MISIBHOCTI, & TOCTA€ SIK OJINH
i3 crocobiB 3abe3neyeHHs PUHIIUITYY BEPXOBEHCTBA
KoncTtuTytiii, il OCHOBHUX TIPUHIINTIIB Ta 3aKPiTIIEHUX
y Hiil IliHHOCTEN. Y BUTNAAKY KOHCTUTYIIHHOTO CYIY
MU CTUKAEMOCS 3 THUM, 1110 OTO KOHTPOJIbHI TTOBHO-
BakeHHs (OCKLIbKM BOHM 3akpinieni B Koncturyirii
Ykpainu ta 3akoni Ykpainu “IIpo Koncrurymiitauit
Cyn Ykpaian” Bin 19 xxosTHS 1996 p.) HEBix eMHi Bif
(yHKIIT 3axKCTy 1IpaB i cBOGO JIFOIMHN Ta TPOMAIs-
nuna. Tomy, nocmikyroun AisibHicTs KoHCTUTYIIiI-
noro Cyzy YKpainu, Ma€EMO BCi ITi/ICTAaBU TOBOPUTH HE
JINTIIE TIPO 3arajibHy KOHTPOJBbHY (DYHKIIIO, 110 Ma€e
OTIOCEPEJIKOBAHNI BIUIUB HA 3aXUCT MPaB JIOAWHHY, a I
po Gesrnocepe/Hii 3aXUCT MPaB JIOIUHU, IKUH peaTi-
3yerbed Koncrurymiitnum Cynom Y kpainu.

YUHHUM 3aKOHOIABCTBOM TTepebaueHo I11e OuH
crioci6 3BepHeHHs rpoMaiaH 10 KoHCTUTYIiiHOTO
Cyny. MaeTbcs Ha yBa3i KOHCTUTYIIiliHe 3BepHEHHS,
sIKe € TNChMOBHM KJIOTIOTaHHSM /10 KoHCTHTY1ifiHO-
ro Cyny Ykpainu npo HeoOXigHicTb oiliiiHoro Tiy-
MadeHHs KoHcTuTy1ii Ykpainu Ta 3akoHiB Y KpaiHu
3 METOIO 3a0€e3IIeUeHHsT peastisallii Yi 3aXMCTy KOHC-
TUTYIHUX TIPaB Ta cBOOO JIIOIMHH i TPOMAISTHIHA,
a TaKOX MpaB IpuANIHOi ocobu. Voro cy6’exramu,
BiAMTOBIIHO /1O CT. 43, € TPOMAJISTHU Y KpaiHu, ocobn
6e3 rPOMAJIAHCTBA, 1HO3EeMII Ta IOPUANYHI 0CcoOn.
ITpo mieBicThb Ta eeKTUBHICTD ITHOTO CMOCOGY 3axXIC-
TY KOHCTUTYIIHHIM CYZIOM MpaB i ¢cBOOOJ JIIOIMHH i
rpoMaJidHUHA IIEPEKOHJIMBO CBif4aThb Ti pilieHns,
o BuHocunch Koncrurytitinum Cy/ioM 3a KOHC-
TUTYIIHHUMU 3BEPHEHHAMU TPOMAJIIH. SIK IIPUKIIAJ,
HaBeleMO JHIie Kimbka pimens KorcrurytiiiHoro
Cyny Yxpainu.

TakuM 4UHOM, sIK GAYMMO, HABITh HE3BAKAOUM
Ha Te, 1110 YUHHUM 3aKOHOJIABCTBOM Y KpaiHu He Iie-
penbavyeno Takoro iHCTUTYTY, sTK GE3MOCepPETHE 3Bep-
HeHHsI rpoMangHuHa 10 Koucrurytitinoro Cymy
Ykpainu HIIXoM Molanus iHuBiyaabHOT KOHCTH-
TYIIHHOT CKapTH, el OpraH KOHCTUTYIIHHOT Iopuc-
JIUKIT Bce 0/THO Bifirpae BasKJIUBY POJIb Y 3arajbHiil
CHCTEMI 3aXKCTY TIPaB i cBOOO JIOAMHU i TPOMajIsi-
HuHa B Ykpaini. [lonpasaa, octaHHIM YacoM Bce
Gisibilie BITYU3HSHUX FOPUCTIB BUCJOBJIOIOTHCS 32
3aIIPOBA/KEHHSA IHCTUTYTY IHANBIAYAIbHUX KOHCTU-
Tytilitanx ckapr [13].

Ha nmanry aymKy, BifICyTHICTb y UMHHOMY 3aKO-
HOZABCTBI YKpaiHW, IO BPETYJIbOBYE [isJIbHICTD
Koncrurymniiinoro Cyay Yxpainu, iHcTUTyTy iH-
JIMBilyaJlbHUX KOHCTUTYIIHHUX CKapr He O3Hayae,
10 Ha CHbOTO/HI TPOMAJSHU HEe MAlOTh MO’KJIMBOCTI
OTIOCEPEIKOBAHOTO 3BepHEHH 10 KoHCcTHUTyIIitiHOTO
Cyny. Ile 3a6e3meuyeThest 3aBASIKU BCTAHOBJICHOMY
Koncruryniero Ykpainu 1npaBy Ha KOHCTUTYIL{iliHe
3BepHEHH4, siKe 3akpimieHo 3a Bepxosuum Cyzpom
Ykpainu Ta YnosHoBakenum Bepxoshoi Paan Yk-
painu 3 mpaB JoAWHU. [Ipryomy mpakTUKa Aisijib-
nocti Koncruryniitnoro Cyay 3acBiauye, 1o obuasa
3a3HaueHi crocoOu 3BEPHEHHST TPOMAJISTH € JI0CTaT-
HbO e(EeKTUBHUMU i MOKYTh 3aCTOCOBYBATHCH SK
HieBuil croci6 3axucTy mpas i ¢cBOOOI JIOAUHU i IPO-
Ma/ISTHUHA.

TakuM YMHOM, K 6a4UMO Ha IijCcTaBi poseze-
HOTO BUIIE aHaJi3y, Ha CbOTOAHI B YKpaini chopmo-
BaHa i Jii€ J0BOJIi CKJIa/iHa Ta 6araTopiBHeBa cucreMa
3aXMCTY TIPaB i cBOOOJ JIOAWHU Ta TPOMA/ITHUHA, /10
SAKOI BXOJATb OpraHy BUKOHABYOI, CY/I0BOI, 3aKOHO-
JIaByOI, KOHTPOJIbHO-HAIJIANOBOI TIJIOK JepsKaBHOI
Biau. Pazom 3 TUM, He3Ba)KAlOUM HA MOKJIUBICTD
AJIbTEPHATUBHOTO 3aXUCTY TMpaB i ¢cBOOOM JIOAMHU
i TPOMa/ITHUHA, CJIiJl 3a3HAQYUTH, 1[0 CTOCOBHO Ili€l
CHUCTeMU MOKHA BUCYHYTH /IBAa OCHOBHUX 3ayBaKeH-
H4. [lepire 3 HUX TIOB’S3aHe 3 HEJIOCTATHIM PiBHEM
ebextrBHOCTI (DyHKITIOHYBaHHS OKpemMux ii ese-
MeHTiB. [[pyra mpobsieMa CTOCYEThCS BIKE MUTAHHS
B3aEMO/Iii Mi’K 3a3HAUEHUMHU eJIeMeHTaMM, OCKiJb-
KA JI0OBOJII 4aCTO HEY3TOKEHICTb [iJIbHOCTI TUX
YU IHIIMX OPTaHiB Jep:KaBHOI BJIaJU CIIPUYUHIE HE
JIVIIIIe HEMOKJIMBICTh BiTHOBATH MOPYIIIEHE TIPABO, &
11 B3araji CTBOPIOE BKpail HECIIPUATINBI YMOBU It
fioro 3axucry. 3BiCHO, IO 1Ii ABi MPOBIEMI MAIOTh
pO3B’43yBaTuCh Ha Pi3HUX PiBHAX. Tak, cKaxiMmo,
SAKIIO NMUTAHHSA MiABUNIECHHS e(PEeKTUBHOCTI MIisib-
HOCTI 3 3aXMCTY MPaB JIOJUHU TUX Y1 iHITUX OPTaHiB
JlepsKaBHOI BJIaAM 1le MOKHA BUPILIYBATH HIJISIXOM
MPOBEIECHHS TaTy3eBUX PedopM, TO TIPOOIEMU KOM-
IUIEKCHOTO Ta CHUCTEMHOTO 3aXUCTy IIpaB JIIOJUHU
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MaloTh PO3B’SI3yBaTUCh Ha PiBHI JepKaBHOI Biaan
3arajioM. TakuM 4MHOM, Ha KaJib, 0 CbOTO/HI Jiep-
JKaBHa BJIajla He TMPOSIBUAJIA aHi cHard, aHi GakamHsa
saificHoBaTy OyIb-sIKi peajbHi KPOKM B 3a3HaY€HO-
MY HalpsAMi.
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Increase of efficiency of remedial activity is possible in the presence of realisation of
reforms of corresponding areas and accurate installation of the government on protection

of human rights.

Hagiviwna 4 6epesns 2010 p.
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PO3BUTOK IHCTUTYTY NPUNMUHEHHA MDKHAPOOHUX
AOroBOPIB Y CYYHACHOMY MDKHAPOAHOMY MNMPABI

Haykosi npaui MAYTT, 2010, eun. 1(24), c. 286—291

Posznsidaiomocs il ananisyomocs HaubiibuL 3nauyuyi meopii NPUNUHEHHs MiNCHAPOO-

HUX 002060pi6.

Y Teopii cydacHOTO Mi’KHApOJHOTO IIpaBa ak-
TUBHO AUCKYTYIOTbCA IUTAHHA IPO IPUIVHEHHA
Mi’KHApOJIHUX JIOTOBOPIB y 3B’SI3Ky 3 TIPABOHACTYII-
HUIITBOM JIepP>KaB, OCKisbKU Y BimeHChKNX KOHBEH-
igX TepenbadeHo MOMOKEHHST MO0 HEBKIIOUEHHS
TIUTaHb 3 MIPABOHACTYITHUIITBA, 3BaKAlOYN Ha Te, 1110
1978 p. Oyso npuiinaro KoHBeHIi0 Ipo IpaBoHa-
CTYITHUIITBO JIepsKaB 1010 Mi>KHAPOIHUX JIOTOBOPIiB.
3axigui ¢axiBii 3 MiXKHAPOJIHOrO IpaBa BUCJO-
BIJIUCh TIPO CYMHIBHICTh Komumdbikarii 1iiei cdepu,
6oJsrapchKi Ta yKpaiHChKi (haxiBIli BBasKaIM mporpe-
CHUBHOIO K KOHIIEIIIiIO [IPABOHACTYIIHUIITBA JICPKAB
1[0/10 MI’KHAPO/JHUX /IOTOBOPIB, TaK 1 IiICTaBU IIPU-
NMUHEHHA MiKHAPOAHUX JOTOBOPIB BHACJIJOK IIpa-
BoHactynuuirsa. [Ipobsiema monsdrana y Bigokpem-
JICHHI TIWTaHb IIPAaBOHACTYIHUIITBA 1 IMPUNMHEHHA
Mi’KHAPOJHUX IOTOBOPIB, OCKIJIBKY Y IEBHUX BUITA/I-
KaxX [OrOBOPHU MPUINHSIOTHCS, BIAMIHSIOTHCS abo
3aMIiHIOIOTBCS iHIIMMH, IO OXOILIIOE KOMIIETEHIIIIO
110J105KeHb BifleHCbKUX KOHBEHIIH 1TPO NPUITMHEHHS
MIZKHAPOIHUX I0TOBOPIB.

Y NOKTpUHI MiKHAPOAHOIO ITpaBa I1i/ IpaBOHAC-
TYITHUIITBOM Y 3arajJbHOMY acIleKTi pO3yMilOTh 3aMi-
Hy OAHi€l JiepKaBy iHIIOIO 00 BiAIOBIIAJIbHOCTL
3a MIXKHApOJAHI BIZIHOCMHM BiAIOBIZAHOI TEpPUTOPII i
B 3/ifiCHeHHi TpaB Ta 3000B’s3aHb, 110 ICHYIOTh Ha
MOMEHT IIPAaBOHACTYIIHUI[TBA, B TOMY YUCJI 3 MiX-
HapoMHUMM JoroBopaMu. [IpakTwka CBiTIUTD, IO
3MiHa JAep:KaBHOi Bjagu abo yCTPOIO MOXKE HMPU3-
BECTU JI0 TIPUIIMHEHHA [ii MiXKHapOJHUX JTIOTOBOPIB,
HE3BaKAOYM Ha IOJOKEHHSA MIKHApPOJIHOIO IIpaBa
PO BiJICYTHICTh TAKOTO BIIMBY. Taka mMpakThka He
€ YHiBepCaJbHOIO 1 IOCJIIJJOBHOIO, TOMY B MiKHa-
PONHOMY IIpaBi He CKJajacs IiJlicHa cucreMa 3a-
raJIbHOBU3HAHUX MiKHApPOJHUX 3BHMYaiB, a Kowmicis
OOH 3 mporpecuBHOTO PO3BUTKY i KOAUPIiKyBaHHS

Mi’KHAPOHOTO MpaBa BUKJIIOUWIIA 3 POOIeMH TIpa-
BOHACTYITHUIITBA MTOJIOKEHHS ITPO TPUMTUHEHHS MiK-
HapOJIHUX JIOTOBOPIB, MOB’sI3aHi 3i 3MiHOIO peKUMY,
PEBOJIOIINHUMHI YU COIIaTbHUMU 3PYIITEHHSIMHU.

Ax zaznauvae JI. MacmapoBa y HayKOBiHl mparti
“ITpaBHO OCHOBaHWE 3a TOTOBOPHATA TTPABOCIIOCOH-
HOCT Ha MesKIyHapoaHuTe opranusanuu’ [1], Mmoxna
PO3TJIAIATH JIUIIE TTiIX0IU, TIOB sI3aHi 3 TPUIIITHEH-
HSIM Mi>KHAPOJHUX JIOTOBOPIB y 3B’SI3KY 3 MMPaBOHAC-
TYIHUIITBOM. Tak, PO MPUNUHEHHS Mi>KHAPOIHUX
JIOTOBOPIB HIIJIOCS ITi/i Yac COIliaibHO-PEBOJIIOIil-
HUX 3MiH y 106y Dpaniyspkoi pesosionii, KosT-
HeBoro tepeBopory 1917 p. (Jlexkper mpo wmup),
cranoBsieHHs1 Kurtaiicbkoi HapoaHOi pecyOIiKi,
JleKoJioHi3alii appruKaHChbKUX, a3iliChKUX Ta JiaTh-
HOAMepPUKaHChbKUX fepxkaB. 1974 p. ypsn Qinnsamii
NIPUIIMHAB MiKHAPO/HI IOTOBOPHU IIPO KPEAUTH JIJIA
Yui, yraazgeni 3 C. Ambenze 1973 p., ockiibku ciriB-
POOGITHUIITBO II€PECTANO BiAMOBiZATH AYXY i IiJIsIM
MIKHAPOJHUX JIOTOBOPIB (TOGTO, 10 yBaru 6yJio B3si-
TO TaKe TTOJI0KEHHS TIPO MPUMTUHEHHS, TK JOKOPiHHA
3mina obcraBun) [2].

Inmwuil koHuenTyasbHMI MiAXIA 00 IpaBoOHAC-
TYITHUIITBA JIepkaB 6a3yeThCst HA TaK 3BAHOMY TIPHH-
i tabula rasa (“aucra gomka”), AKWil a€ 3MOTY
HOBUM He3aJIe;KHIM JlepskaBaM CaMOCTiHO BUPIlTy-
BaTHU, AKUX JI0OTOBOPIB, YKJIAJCHUX /10 3/106yTTH HUMU
He3aJIesKHOCTI, IOTpUMyBaTucs, a akux — #i. /lo peui,
neit mizaxiza sacrocosysases y CIIIA micss 3100yTTst
HesaJsieskHOCTi Bifi Benukoi bpurasii.

[l. O’Konneum, JI. Macnaposa, B. Murnuk, O. Ile-
PEBE3CHIICB Ta iHIM Y CBOIX TCOPETUYHUX PO3BiKax
MiZIKpecIoBaIn, 10 IPUHLIKI tabula rasa Gymo 3a-
kpinzeno y cr. 16 Bigencbkoi KouBeHIlii mpo mpaBo-
HACTYITHHUIITBO JIEPsKaB 1010 10ToBOPiB 1978 p., 3rim-
HO 3 SIKOIO “HOBa He3aJleskKHa JiepskaBa He 30008’ s13aHa
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36epiratn unaHMM Oyab-sIKMii 10roBip abo craBatn
Oro yyacHUIIEIO Jille 3 OIVISAY Ha Te, 1110 B MO-
MEHT TPaBOHACTYTHHUIITBA JIepPKaB 1ieit 1oToBip OYB
YUHHUM CTOCOBHO TEPUTOPIi, sika € 06’€KTOM TIpa-
BOHACTYITHUIITBA Aep:kaB”. BoaHoyac, BOHN HAr0JI0-
IIyBaJIN, 1110 HABiTh Y BUITQJIKY 3aCTOCYBAaHHS I[bOTO
X0y HOBI He3aseKHi JepsKaBU MAIOTh JOTPUMY-
BaTHUC JIOTOBiPHUX HOPM I[O/I0 TEPUTOPiaIbHUX TN~
TaHb, PE’KMMY KOP/IOHIB, HaBiralii ta mpasa Ha I1po-
XOJKEHHS IXHbOIO TepuTOpi€io [3].

Tak, y nmpoTtokoJii (hpaHKO-TYHiICbKOI yTroau 1po
Hesanexxuicts Tyricy 1956 p. 6yJ10 IPUIIMHEHO ABOC-
TOPOHHIN MiKHAPOJHUI [IOTOBIp TIPO BiIHOCUHU
1881 p. K Takwii, MO CylepeYnTh HOBOMY CTaTyCy
Tywnicy. Y ¢dpanko-mapokkaHcbKiit 3as8i 1956 p. Ta-
KOk OYJIO TIOBiZIOMJIEHO TIPO BiAMiHy (IIPUIIMHEHHS)
Decproro porosopy 1912 p. ¥ 1960 p. ypsin Komro
AHyJIIOBAB YCi IOTOBOPH MOTIEPETHBOTO OETBTICHKO-
ro nominiony, baxpeitan — Bci moroBopu AHTJIIT 010
Baxpeiiny [4].

[Ticsist posnaay GiMOJIAPHOI CUCTEMU MiKHAPOJI-
HUX BIJHOCHH y MiXHapojaHi#l nosituui cranucs
paJuKaJbHi 3PYLIECHHA, 1[0 3yMOBUJIN iCTOTHY 3Mi-
HY IIOJIITUYHOI CUCTEMHU CBITY i, 4K HACJIIOK, 3HOBY
CTaJli BarOMUMU TTUTAHHS, MMOB’S3aHi 3 TpaBOHAC-
TYITHUAITBOM JIepsKaB 11010 MiKHAPOAHUX JOTOBOPiB
i IPUIIMHEHHSAM MiKHAPOJAHUX JIOTOBOPIB, 30KpEMa,
moso posmnaxy CPCP, IOrocnasii i YexocmoBauun-
mn, o0’ eqnannsa Cxignoi Ta 3axianoi Himeuunnu, a
TaKOXX Y 3B’s13Ky 3 iepezadeto 'orkonTy Kurato, pos-
nazxy Ta o0’exnanag €meny, moxiay Ediomii Tomro.

BB xoHenTyanabHUX MiJXO/iB 111010 TTPUITU-
HEHHS MiXKHApOJIHUX JIOTOBOPIB y 3B’43KYy 3 IPaBO-
HACTYIHUIITBOM TIPOCTEXKYETbCA i y 3B’SI3KY 3 Iie-
penaueto Tonkonry mifn opucaukiiiio Kuraio, kosin
nocTajo 6Garato MUTaHb, TOB'S3aHUX 31 CTaTyCcOM
Mi’KHapOJIHUX JIOTOBOPIB BilHOCHO TepuTopii ['oH-
koury. Cepeji TaKMX JIBOCTOPOHHIX i 6araToCTOPOH-
HiX IOTOBOPiB MOXKHA BUIJIUTH JBi KaTeropii: 1) so-
roBopH, ykJajeHi Besukoio bpuraniero, mist sikux
OXOILTIOBAJIA TepUTOPito [OHKOHTY (3arajom Maiixke
200 gorosopis); 2) noroBopu, ykaaaeni esmocepes-
HbO TOHKOHTOM, 3000B’sI3aHHs 3a AKUMHU OYJI0 abo
npuIMHeHo, abo ycnaakosano sk Kuraem, tak i Ton-
KOHTOM [4].

[IpoTe Ha cbOTONHI OCHOBHUM JIKEPEJIOM pery-
JIIOBAHHSI TWTaHb ITPABOHACTYITHUIITBA Jep:KaB i,
30KpeMa, NPUITMHEHHSI MiKHApOJHUX JIOTOBOPIB y
BUNA/IKY TTPABOHACTYITHUIITBA € MiXKHAPOJIHUN 3BU-
yaii. Xo4ya BUSBUTH MiKHAPOJHI 3BUYAEBI HOPMU Y
1iit cepi OyBae 0BOIII BasKKO, OCKLJIBKY BOHA € HAJl-
TO TIOJIITU30BAaHOIO, a iHTEpecu I MOTJISIIN JiepsKaB-
MIONIEPEeHNILb, epPKaB-TIPABOHACTYIIHUIL i TPETiX

JlepKaB, K IMJAKPECTIOETbCA Yy PI3HUX TCOPECTUYHUX
npangx o0 aHaNi3y MPAKTUKU JAeP:KaB, MOXKYTb
6yTI/I HACTiJIbKU BiJIMiHHMMM, IO Il€ HE /A€ MOXK-
JUBOCTI cHOPMYJTIOBATH €IWHI 3BUYAEBi TpaBUIIA.
Tomy npakTKa BKazye Ha 3a/1e3KHICTb iCHYBaHHS Y1
IIPUNUTHEHHA MiXKHAPOJAHUX JJOTOBOPIB BiJ/l 3TOAM MiXK
3alliKaBJIEHUMU Jlep;KaBaMU Y KOKHOMY OKPEMOMY
BUIIAJIKY.

o 1993 p. yorupu kosmmHi pecrybaiku ¥Oroc-
sasii (bocwig i T'eprierouna, Xopsaris, Makemonis,
CrioBenist) Oysin BU3HaHI sIK He3aJeXHi CyBepeHHi
nepskaBu, a cama lOrocmasig 3 mormsay Paan bes-
nmeku OOH Ta iHmUX MiXXHAPOJHUX OpTraHizaIliit
OPUINYHO TIPUTIMHWIIA CBOE icHyBaHHSA. Ha oMy
TJIi TOCTAJIA TOCTPi MUTAHHS IIPO ITPABOHACTYITHUIIL-
TBO JIeP;KaBU 32 MiXKHADOJHUMU JIOTOBOPAMH, SIKA HE
JIUIIEe PO3MiJnIacs Ha KiJibKa Jlep>KaB-TIPaBOHACTYII-
HWIlb, & 1 B3araJli MPUITMHUJIA iCHYBaHHS, IO CIIPU-
YIHUJIO aHYJIIOBaHHS MiKHAPOJHUX JOTOBOPIB 3 Ga-
raThbOX IUTAHb MisKHAPOJHOIO CIIBPOOITHUIITBA.

3 1 ciung 1993 p. nep:xaBa UexocsoBauumHa Ta-
KOK IIPUNIMHUJIA CBOE iICHYBaHHA, i Ha Ii Micii yTBO-
puimcst 1Bi okpemi gepskaBu: Yexia i CioBauunHa.
[Tutanusa mpo MiXkHAPOIHI OTOBOPU TTOCTAJIO JIHIIIE
IOZI0 YJICHCTBA B MiKHAPOJHUX OpraHisailigax, oc-
KIJIbKM KOAHA 3 HOBUX JIepKaB He BBaxkama cebe
JIEP>KaBOTO-TIPOIOBKYBadeM YexocmoBayumHu. 3 Or-
gy Ha e Yexis i CooBayumHa caMOCTiHHO BUPi-
IIyBaJyd MUTAHHA TPO BCTYII 0 TUX MiKHAPOIHUX
opraHisaiiiii, B sskux 6pajsa ydactb JexocjaoBaudu-
Ha. BogHouac yroin ¢cTOCOBHO TTPAaBOHACTYITHUIITBA
Yexii, yknazeni 3 OPH i kosuiHiMu 10rociaBcbKu-
MU pectybmikaMu, OyJIi elo He3BUYalHIMHU, OC-
KiJIbKM B HUX HIJIOCS IIPO JIOTOBOPH, YKJIa/eHi MixK
JiepskaBaMi, sIKi TPUITUHUIN CBOE iCHYBaHHS, TOOTO
mpo porosopu 3a yuyactio H/IP i IOrocnasii [4]. Ta-
KUM YMHOM, IIPUIIMHEHHSA MiXKHAPOJHUX J0OTOBOPiB
BHACJIiJIOK TTPABOHACTYITHUIITBA MOKHA PO3TJISAATH
K 3arajbHy HOPMY 3 IIEBHUMM 3aCTCPEKCHHAMMU,
gJKa 3a663neqy€ CTAJTICTh MiXKHAPOJHUX BiJJHOCUH
y Tpolieci 3aMiHM oHUX Jep:kaB inmumu. [Ipumnu-
HEHHSA MiKHAPOJAHUX JOTOBOPIB BHACJIJIOK ITPAaBO-
HaCTYIHUIITBA MMOCTIHHO 3a3HA€ 3MiH, OB SI3aHUX 3
IPOTPECUBHUM PO3BUTKOM Mi>KHAPOJHOIO IpaBa i
HUHI PEryJIIOETHCSA He TiJTbKA HOPMaMU 3BUYAEBOTO
mpaBa, a W BiMOBIIHUMK MiKHAPOHO-TIPABOBUMU
KojudikoBaHUMU aKkTaMu — BileHCbKUMU KOHBEH-
mistmu (1969, 1986 p. Ta 1978, 1983 p.). Hocnimxen-
HSI [IUTaHb, SKi CTAHOBJIATH 3MICT CKIAAHOL Ipobie-
MU IIPUTTMTHEHHA MiKHAPOHUX IOTOBOPIB Y 3B’A3KY 3
[IPABOHACTYITHUIITBOM JI€PIKaB, JJOBOIUTD, 11O ITi/1Xi/
JI0 TIPUNIMHEHHA MIKHApPOJHUX JOTOBOPIB B yMOBax
IIPABOHACTYITHUIITBA SAK 10 JiI0YOTO MiXKHAPOIHO-
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[PABOBOTO iHCTUTYTY € aOCOJOTHO BUIIPABIAAHUM 3
TOTJISANY BCeOIYHOTO BUBYEHHS TEOPETHUHUX 3aCall
NPUIIMHEHHS MIiXKHAPOAHUX JOTOBOPIB BHACJIJOK
MpaBOHACTYMHUINTBA ((HaKTHYHOTO Ta MPABOBOTO Y
iX TIO€IHAHHI), a TAKOXK JIJIST BAOCKOHAJIEHHS Ha T[il
6asi cydJacHOi MPaBOTBOPUOi Ta IMPaBO3ACTOCOBHOI
NiSIIBHOCTI JIepKaB.

B ymoBax rirobasmizaitii i popmyBaHHs HOBOT ap-
XITEeKTYpU MIKHAPOJAHUX BiJJHOCUH TaKi YMHHUKH,
sk 30poiiHi KOH(IIKTH, MiKHAPOIAHUIT TEPOPU3M,
BUKOPUCTAHHS  BHCOKOTEXHOJIOTTYHUX — 036POEHD
Ta iX BIUIMB Ha Mi>KHAPOJHY CACTEMY ITiATPUMAHHSA
MUpy i cTabiIbHOCTI TAKOXK 3yMOBJIIOIOTH HEOOXi/-
HIiCTb YJIOCKOHAJICHHS TeOpii i MpaKTUKU Cy4aCHOTO
Mi’KHAPOJHOTO IPaBa, 30KpeMa MOJICPHi3allii mpaBa
MIKHAPOJTHUX JIOTOBOPIB, BUPOOJEHHST CY4acHOTO
iHCTpyMeHTapilo MiKHAPOAHOTO CIiBPOOITHUI[TBA
B KPU30BUX cUTyallisix. ToMy MPOeKTyBaHHS HOBUX
KOHILENTYAJIbHUX I METOAOJIOITYHUX ITIIXO/AIB, CTBO-
peHHA HOBUX HOPM I IPUHIMUIIIB IIpaBa MiKHAPOJ-
HUX JIOTOBOPIB JIJId IOIEPE/PKEHH 1 BperyJioBaHHA
36poiiHnX KOH(DJIKTIB, 30KpeMa B paMKaX Jisijib-
Hocti Kowmicii OOH 3 nporpecuBHOTO pPO3BUTKY i
Ko/u(iKyBaHHS Mi>KHAPOIHOTO TIPaBa, CIIPUIE PO3-
BUTKY Mi’KHAPO/HOTO IIPaBa B 1[iJIOMY, BJIOCKOHAJICH-
HI0 BileHChbKUX MiKHApOJHUX KOHBEHIliN 1TPo Tpa-
BO Mi’KHAPOJHUX JOTOBOPIB, & TAKOXK MPAKTUYHOMY
3aCTOCYBAaHHIO HOBUX HOPM Y MiKHApOJHIN B3ae-
MOJIii fiep:kaB, Mi>KHapOHUX OPTaHi3aIiil Ta iHmnX
cy0’eKTiB MisKHAPOHOI'O IIPaBa.

Y MmixkHAPOHO-TIPABOBIl HAYIli HEMAE OJTHO3HAY-
HOI BIATIOBiAI HA MUTAHHA I[OA0 BILIUBY 36p01‘71H1/IX
KoH(DITIKTIB HAa MiskHapoaHi ToTOBOPH. B Teopii mpasa
Mi’KHAPOJHUX IOTOBOPIB BUIJIAIOTD KiJIbKa Ii/IXO0/1iB
JUIA PO3B’si3aHHs TIPOGIeMI: TIEPIIMHA AXix — Tpa-
JIMIAHWI, 32 SKUM 36poitHuil KoHDIIKT ipso facto
AHyJI0E BCi MiKHApOAHI OTOBOPH; [IPYTUI ITiJl-
XiJl — KapAMHAJIbHO MPOTUIEKHUN, SKUN 3’ IBUBCS
Ha noyaTky XX CT., 3Ti/[HO 3 SKUM BiliHa He BIJIMBA€E
Ha Mi’KHAPO/IHI JOTOBOPH, KPiM JeAKNX BUHATKIB, a
JIMIIe 3yNUHSAE iX Ai10; TPeTiii miaxin — 30poiini Kom-
duaikTu He ipso facto terminate, T06TO He 060B’I3KOBO
MPUIIUHAIOTH /{10 MIXKHAPOJAHUX JOTOBOPIB MiXK CTO-
poramu KoHpikTy. Pi3Hi miaxoman mopo HacTiakiB
BILIUBY 30POIHIX KOHQIIIKTIB Ha MisKHAPOAHI J0ro-
BOPHU TIOSICHIOETHCS Pi3HOMaHITHICTIO (hopM i Xapak-
Tepy CydyacHUX 30pOWHUX KOHMIIKTIB, TOMY OJHO-
3HAYHO PO3B’A3aTH 1110 TPOOIEMY JTOBOJII CKIIAIHO.

bBinbnricte  TeopeTHkiB  MiKHAPOIHOTO IIpaBa,
SKi € MPUXUIbHUKAMU TPAJUIIHHOTO TiX01y, BBa-
JKaJIM 1 BBaXKAIOTh, 110 i MiKHAPOAHUX JOTOBOPiB
3 BHMHUKHEHHSIM 30pOIHOrO KOH(JIIKTY MixK e-
p’kaBaMyd — CTOPOHAMU MiKHAPOAHUX [OTOBOPiB

npunuHserbest ipso facto (T. Emiac, A. Mpanryuic.
P. JKakowme, C. Xepcr, /I. Anminorti). [leski 3 Teo-
PETHKIB HABITH CTBEP/XKYBAJIH, 1110 B MiI?KHAPOJIHOMY
paBi icHy€e 0cob/IMBa HOPMA, 3TiHO 3 SIKOIO II0YaTOK
BOEHHUX JIil MiX iepKkaBaMi — CTOPOHAMU JIOTOBO-
Py MPU3BOJUTD 10 TPUITMHEHHS Horo fii. 3oKkpema,
/1. AunisoTTi 3a3Hayas, 10 BiliHa cama 1o codi He-
CyMiCHA 3 iICHYBaHHAM JIOTOBOPIB Mi’K BOPOTyIOUNMU
JlepraBamMu, TOMY HeoOXiIHO B3araji BiZIMOBUTUCS
BiJl TTOJIOKEHHS, 1110 BiliHA IPUIIMHSIE BCi TOTOBOPH,
VKJIaZIeHi paHiine. AHAJIOTIYHUX TOTJIS/IIB TOTPUMY-
BaBcs i Y. Xaiin, Skuii BBakaB “y;Ke CyMHIBHUM,
106 BUHUKHEHHS BiiHM MiK CTOPOHAMHU JOTOBOPY
TIPU3BO/NJIO 10 IPUITMHEHHA [(ii IOTOBOPIB, YKJIa/e-
Hux panime” [5; 6].

TpaauiiitHoro OISy ipso facto TOTPUMYIOTh-
cs i Bimomi paxiBmi panstachkoro nepioxy B. Ilyp-
mrasioB, @. Koxkesnikos, M. Bosocos, 1. Jlykamryk,
SIKi, IpOTe, 3a3HA4YalOTh, O MiKHAPOAHA MTPAKTUKA
10/10 BIJIMBY BillHU HA MizKHAPO/IHI IOTOBOPU HE 00-
MEKYETHCSI HAIIPSIMaMH, SKi ITepeBakaloTh y MiKHa-
POZHO-TIPaBOBIl JiTepaTypi: TOOTO, [JIs1 PO3B’A3aHHA
nanoi mpobsemMn HeoOXigHO GpaTw 0 yBarw, 1o
YKCJIEHH] IBOCTOPOHHI i 6araToCTOPOHHI MiKHAPOI-
Hi JIOTOBOPH, SIKi yKJIalaJiucsl Ha BUIQJIOK BiliHU i
He TiJIbKU MiK CTOPOHAMM JIOTOBOPY, a U 3 TpeTiMu
KpaiHaM¥, HE IPUIMHAIM CBOIO JIiI0 CaMe B TaKUX
obcraBuHax. Jlo 1i€i Kareropii Z0roBopiB BiHOCITH
VIO TPO B3a€EMHY JIOTIOMOTY JI€pKaB y BUIAIKY
30pOIHOTO KOH(MJIIKTY, OTOBOPU MPO HelTpasiter
ab0 HeBTpyUYaHHsI, JOTOBOPHU TIPO TIPABUJIA BEIECHHSI
BilfHU, PO 3a00POHY 3aCTOCYBAaHHS XiMiYHOT Ta iH-
MUX BUJAIB 36POi, TOTOBOPH TIPO TIOJIOHEHUX Ta TTO-
paHeHuXx, 32 YMOBH, 1110 BCi yYaCHUKH Mi>KHAPOJITHOTO
JIOTOBOPY JIOTPUMYBAaTUMYTbhCSI BCTAHOBJIEHOTO Ha
IijicTaBi 10roBOPY IIPABOBOTO IIOPSAKY, OCKIJIBKUA B
IHIIIOMY BUIIaJIKy BUHUKAJIN 6 rmijcTaBy A1 iX 1Iopy-
IIIeHHS.

Takosx Gpajcs 10 yBaru i Ti MiKHapoaHi 10T0-
BOPH, SIKi He YKJIAJIaJncs Ha BUNIAJIOK BiliHU, TIpoTe
i He NPUNUHSINCS B yMOBaX 30pOIHOTO KOHDIIIKTY:
a caMe, 6araTOCTOPOHHI JOTOBOPHU YHiBEPCAIbHOTO
XapakTepy; TOTOBOPH, SKi PETyJIOI0Th BiTHOCUHU 3
HEUTPaJIbHUMU JieP:KaBaMU; a TAKOXK YCi 10rOBOPH,
B SIKUX He OYJI0 3acTepeskeHb Ha BUTIAIOK BiftHM, ame
B TeKCTi 6YJI0 3a3HAYEHO, IO BOHU B IiToMy abo B
6y11b-5n<if/’1 YACTUHI IIPOAOBXKYIOTH AiATH 1 Iij 4ac
Bitiau. [[lomo iHmMMX 7OTOBOPIB, TO BBAKAETHCH, 1110
iX YUACHUKHU BUXOJATH i3 Tpe3yMIIiii 36epeskeHHs
MUPHUX BiJIHOCHH, 200 caMe PO3paxoBYIOTh Ha MUP-
Hi BilHOCMHM Mix coboto. BHacoifok Takoi obcTa-
BUHM JIOTOBOPU Mi’K BOIOIOUUMU Jiep:KaBaMU ITPU-
MMUHAIOTHCA, OCKIJIbKYA HEMOKJIMBA CUTYallid, 3a AKOi
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croponu KoH(JIiKTy BBaskanu 6 cebe 30608’ 13aHMU
3a MUpHUMU yrogamu. Hes’sscoBaHNM 3aUTIIAETHCS
MUATAHHA PO A0JI0 MIXKHAPOIHUX ITOTOBOPIB MiCsd
3aKiHYeHHST BOEHHUX JIiif, TPOTE aHaJi3 MiKHApPO/I-
HOI ZIOrOBipHOI NPAKTUKU CBIYUTH, 11O 1HOMAI I1iC-
Jis 3aKiHYeHHs 30POHOTO KOH(MIIIKTY mMomepeaHi
MiKHApOJHI yroAu IIOHOBJIIOIOTL CBOIO Jil0 Y BiJ-
HOCHHAX MiX /lep:KaBaMu — CTOPOHAMM KOH(IIKTY.
Heob6xinHO MiIKPECJIUTH, 1O TOHOBJEHHS J0T0-
BOPIB BiftOyBA€THCS sIK MTPABUJIO HA TIi/ICTaBi HOBO-
O BOJICBUABJICHHSA JIEPKAB 1 MOYKE PO3IJIAAaTUCA
K HOBA yroja INX AEep:KaB MI0Z0 B3a€EMHUX IIpaB
i 3000B’s13aHb, YKJIQJIEHUX 3 BPaxXyBaHHIM HOBUX
YMOB TiCJASIBOEHHOTO Yacy. 3a3HAYNMO, IO TaKUi
miaxia o Hp06]IeMI/I Jla€ MOKJIMBICTb PO3IIAgaTH
MiKHApOAHI ZOTOBOPH, Aisd AKUX Oyja IPUIIMHEHA,
K Taki, MO i/l Yac BilHW BTpPavaioTh CBOIO IOpU-
JUYHY CUJY TIOBHICTIO, TOOTO BUKOPUCTOBYETHCS
dopmyma ipso facto (aHyTOBaHHS JTOTOBOPY y BU-
najKy BiliHM).

Inmi migxomu Kowmicii OOH 3 mporpecuBHOro
PO3BUTKY i KoaudikyBaHHSA MiKHAPOJHOTO IpaBa
MOJIATAIOTh Y TOMY, 11100 00MEKUTH BU3HAYEHHS TiJTb-
KU MiKHapogHUMHU KoHpuikTaMmu abo MikiaepKraB-
HUMU KOH(DITIKTaMH, OCKiJIbKY TOJTOBHUM KPUTEPIiEM
Ma€ OyTH He GaraTO4MCeIbHICTh BHYTPIIIHIX KOH)-
JIKTIB, a 31aTHICTh BifleHChbKNX KOHBEHIIIN 3a CBOIM
XapaKTePOM BIIMBATHU Ha JIif0 JOTOBOPIiB MixK JlepKa-
BOIO-YYaCHUIEIO, B SIKiil BigOyBa€Tbcs KOH(IIKT,
Ta IHIIOI EPKABOI0 — YYaCHUIEI0 MiKHAPOIHUX
NOTOBOPiB ab0 TPeThOIO JEpPsKaBO0. Byro Takok
BUCJIOBJICHO IIOIVIAAN Ha ICHYBaHHA AKICHOI BiagMiH-
HOCTI MiX MiKHapOAHUMU 36pOHUMEU KOHDIIIKTa-
MU | HEMiKHapOAHUMU 30POMHUMK KOHMDIIKTaAMH,
BPaxXOBYIOUH, 1[0 HEMOKJIMBO BUPOOUTH OJHAKOBUI
MiXi 10 BCiX KOH(MIIIKTIB — MiXKHAPOJIHUX i BHYT-
pinmHiX. 3ayBask1Mo, 1110 BAPTO 30CEPEIUTUCH HA J10-
CII/UKeHH] 3B'SI3Ky Mi’K 3aCTOCYBaHHSIM JIOTOBOPiB
IepKaB, y SAKUX BigOyBalOThCS BHYTPIlIHI KOH(D-
JiKTH, i iHIIMMU 3000B’I3aHHSIMU [IEPKaB, 30Kpe-
Ma, 3000B’sI3aHHIMH JOTPUMYBATUCS HEHTPATITETY
MO0 JIepKaB, MixK AKUMU BilI6yBa€TbCH KOHJTIKT,
a TaKOX PO3POOUTH HOBI HOPMU MIOAO KOH(IIIKTIB
Mi’KHapOJTHOTO XapaKTepy.

Kowmicis OOH 3 mporpecuBHOTO PO3BUTKY i KO-
mudiKyBaHHS Mi>KHAPOIHOTO MPpaBa 3aIPOTIOHYBaTA
KOMILIeKCHe (hOPMYJIIOBAHHS BiIIOBITHO /10 CT. 3
Binencwkoi kousentii 1969 p., ne iterbes mpo Mix-
HapOJHI yToJu, AKi He OXOILIIOIOTHCA KOMIIETEHIIEI0
Binencokux KoHBeHIH: “30poiitHnii KOHPIIKT — 03-
Hava€ cTaH BillHM a60 KOHMIIIKT, OB sI3aHUH 3 BOEH-
HUMM JisMH, SKi 32 CBOIM XapakTepoM abo Macii-
tabaMy MOKYTb BIUIMHYTH Ha [il0 JOTOBOPIB Mik

JeprKaBaMy — CTOPOHAMK 30pOIHOr0 KOHMJIKTY a00
MIiK IepKaBaMu — CTOPOHAMHU 30POITHOTO KOHMITIK-
Ty i TPETIMH JiepsKaBaMu, He3aJIesKHO Bijl odiliitHoTo
OTOJIOTIEeHHS BiftHn abo iHIIOTO OrosoMeHHsa Gy /Ih-
SIKOI0 CTOPOHOI0 YW BCiMa CTOpOHAMHU 36POHHOTO
koHpmikTy” [4]. Teopetnuna orinka Kowmicii OOH 3
MPOrPECUBHOTO PO3BUTKY i KOAMMDIKYBAHHS Mi>KHA-
POMHOTO TIpaBa BUOKPEMJIIOE /IBA 3arajibHi IiX0A1
JUIS BUBHAYEHHS BIUIMBY 30POMHMX KOH(DJIIKTIB Ha
[PUITMHEHHSI MiXKHAPOIHIX IOTOBOPIB: Cy0 €K TUBHUIL
MiXi, KU BUSIBJISIE HaMipu CTOPiH IIOJI0 JIOTO-
BOPY; OO’€KTUBHUII IiAXiJ, AKUil BU3HA4YaE CyMic-
HIiCTb JJOTOBOPY 3 BHYTPIITHBOIO IOJIITUKOIO I/ Yac
36poitnoro koudaikry. [IpuxuabHuKN 06’ €KTUBHOTO
migxoxy C. Xepcert, A. Maxneiip, P. Pank, K. Yinkin,
E. Bopxapa Ta iH. BBaXKaioTh, 10 BILIUB 30POMHUX
KOH(JIIKTIB Ha MizKHAPO/IHi IOTOBOPH Ma€ BU3HAUa-
THUCS 32 KpPUTEPIEM HaMipy, 9K BUKOPUCTOBYETH-
¢4 4K HaWlMoIMUpeHila mpakTuKa Mpu TIayMadeHHi
HaI[iOHAJIBHOTO 3aKOHO/ABCTBA MO0 MPUITNHEHHS
MiZKHApOJIHUX JIOTOBOPIB Tij yac Bitinu [7]. IIpore
neski wienn Kowicii cTBepisKyBasiu, 1Mo KpuTepii
HaMipy Moske OYTH OJHUM 3 MOKJINBHUX, 8 He TOJOB-
HUM 3 KPUTEPIiIB 11070 MIPUINHEHHA JOTOBOPY Y BU-
najaKy 36poitHOTO KOHQIIIKTY, i HocHIannucs Ha apry-
MEHT, 1110 I€PKaBU — YYACHUILI JOTOBOPY HE MOXKYTh
nepeiGaunTH, 110 CTAHETHCS 3 MiZKHAPOJAHUMU JI0TO-
BOpPaMH, SIKIIO MiX IINMU JePsKaBaMU PO3IIOYHETHCS
30poiiHuii KoHGIIIKT. ByJo 3aIIpOITOHOBAaHO KepyBa-
TUCS TaKUMU KPUTEPiSAMU, K PEATBHICTH IMOJAb-
IIOTO 3aCTOCYBAHHS JICSIKAX TTOJIOKEHb JOTOBOPY Y
BUTAIKY 30pPOWHUX KOH(DJIIKTIB, i CKIACTH TIEPEIK,
BPaxXOBYIOUN XapakTep /0TOBOPY, HASIBHICTh y JI0T0O-
BOPI PSAMUX TIOCHJIAHD Ha CUTYaIlii0 30pPOHHOTO KOH-
daikry, xapakrep i Macimtabu KOHMIIKTY, KiTbKiCTh
YYaCHUKIB JIOrOBOPY, BAKJIUBICTL MMOMOBXKEHHA [il
JIOTOBOPY B YMOBaX BiliHM i CyMiCHICTh BUKOHAHHS
3000B’s13aHb 3a JIOTOBOPOM 3 IIPABOM iHANBIyalbHOT
ab0 KOJEeKTUBHOI caMOOGOPOHK BiIMIOBIHO [0 CTa-
tyty OOH [8].

[Hmwmit miaxiz 3ocepemkye yBary Ha CyMiCHOCTI
Mi’KHAPOJHUX JTOTOBOPIB i MO3UILii AepKaB Iij yac
36pOIHOTO KOHMIIKTY, OCKITbKM, SK BBAKAETHCS,
HaMip He MOXKe PO3IJISJATUCS K TOJOBHUN KpH-
Tepiil oMo BU3HAYEHHS MOXKJIMBOCTI MPUMTMHEHHS
4y 3YNUHEHHA MIKHAPOJHUX JOrOBOPIB BHACJIIOK
36pOitHOTO KOHMIIIKTY Yepes Hes'sICOBAaHiCTh MO3UIILi
CTOPiH HIOJI0 IOTOBOPY: MIPU 1IbOMY /IesIKi TEOPETUKHN
(x. Kapnoso, K. Aznen, /. AuninorTi) nocunanucs
Ha apryMeHT, 110 He/IOIiJIbHO BUXOAUTHU 3 TOTO, 1110
JIepsKaBU — CTOPOHMU JIOTOBOPY MaIOTh HepeabayaTu
JIOJIIO JIOTOBOPY, SKIIO MisK HUMU TTOYHETHCSA 36p01‘/’1—
Huit koudutikr [9; 10].
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Iligxin cymicHOCTI eTambHO AOCTiKyBaBCS Y Bi-
nomux crpaBax CIITA 10710 BIUIHBY 30pOITHUX KOH-
aixriB Ha mikHapoaHi moroBopu. Y crpasi Taxra
B. Xpoxca /Ixx. Kapmo3o 3ayBaskuB, 110 Cy/Id MalOTh
BU3HAYATH MapaMeTpy 3abe3TedeH st /il MeBHOTO 0~
rOBOPY, 1 UM CyMiCHI YMOBU MIKHAapOJHUX JIOTOBOPIB
3 TOJITUKOIO Ta Oe31eKO0I0 Hallii y BUMAJIKY BiliHH, i,
TaKUM YMHOM, YU MOKYTh BOHU BiporiziHo 6yt o6Me-
skenuMu MupHuM yacoM. K. Anen (Bepxosuuii Cyz
CIITA) BBaxkas, 1110 B JJAaHOMY BUIIQ/IKY Bi/IIIOBiIHICTH
iCTOPUYHUX JiKepesT i BJacHe iHCTpyMeHTapiil He /a-
I0Tb NIPAMOI BIJIIOBiZi, IO MiKHAPOJHI JOTOBOPHU
CTaHyTh HEKepOoBaHWMM, ab0o MOBHICTIO a0 YacTKO-
BO y Pa3i BUHUKHEHH: BiliHH, sIK 3aneBHIB T. XboXcC.
KombiHaliss HaMipiB i cyMiCHOCTI cTajia CTaHAAPTOM B
CIHIA mpu ouiHOBaHHI BILIMBY 30pOIHNX KOHMIIIK-
TiB HA MI>KHAPO/IHi IOTOBOPU.

o TpyaHoOIIiB MiXKHAPOAHO-TIPABOBOTO PETYJIIO-
BaHHS NMPUIMHEHHS MiKHApOJHUX JOTOBOPIB HaJle-
JKMTb TaKOK BCEOXOILIIOI0YA KaTEeropusallid BILUIUBY
36pOIHHIX KOHMIIKTIB Ha MiKHAPOJAHI JOTOBOPH SIK
JIepKaBHOT ITPaKTUKY, Tak i fokTpuHu. [lo-niepiie, Be-
JIMKA IPyTia JI0roBOPiB Ma€ Garato CIijibHOTO Y TIpaK-
THII iX 3aCTOCYBAaHH T1ijl Yac 36pOMHUX KOH(IIKTIB.
[lo HUX BiTHOCATH ZI0TOBOPH 3 TYMAaHITAPHOTO TTPaBa;
JIOTOBOPU 3i CIICIiaIbHUMU TTOJIOKECHHAMU 1IOJI0 3a-
CTOCYBaHHSI ITiJ] YacC BilfHU; IOTOBOPH, 110 PETYJIOIOThH
MOCTiNHI peskumu abo CTaTyc; ZOroBopu abo OKpeMi
TOJIOKEHHS, 10 KOAUDIKYIOTh HOPMU jus cogens; mo-
TOBOPH 3 TIPaB JIIOAWHU; TOTOBOPH, IO PETYIIOIOThH
MiXKYpA10Bi 60pr1/1 Ta JUIIJIOMaTUYHI KOHBEHIIi1 TOIIO.
TTo-apyre, Ba BUAN TOTOBOPIB MAIOTh JTOCUTH HaraTo
CIIJIbHOTO Y IIPAKTUILl X 3aCTOCYBAHHA: IBOCTOPOHHI
JIOTOBOPH 3 ITpaBa MPaBOHACTYITHUI[TBA Ta HaraTocTo-
poHHi KOHBeHTIiT i3 3akoHOTBOpYOCTi. [To-TpeTe, Besn-
Ka TpyIia I0TOBOPIB Ma€ pisHi abo JeIo cyrnepedusnBi
MOMEHTH Y 3aCTOCYBaHHi, 30KpeMa, MiKHAPOAHI J0-
TOBOPH, 1110 PEryJIIOI0Th Bi[HOCUHU B TaKUX Taly3sX,
AK: TPAHCIIOPT, 3aXUCT HABKOJIUIIHBOIO CEPEIOBUIILA,
eKCTpauILLii, ePEeTUH KOPAOHY, APY:KOa Mix Hapoga-
MM, KOMePIid i HaBirailis, inTeseKTyajabHa BJACHICTD,
nepejaya 3acykenux. Ilo-uerBepre, nBa BUAK [10-
TOBOPIB MAIOTh MAJIO CIILJIBHOTO Y IIPAKTUILL 3aCTOCY-
BaHHS: JIOTOBOPW 3i CIEHiJIbBHUMU TIOJIOKEHHSIMH,
B SIKHX 3acTepekeHi BUNAJKN, KOJW BOHU HE JIOTh,
a TakoX JOrOBOPH, [AKi € HECYMICHUMU Ha IIPAKTUL
i3 BHYTPILIHBOIO HAIIOHAJIBHOIO IOJITUKOIO IIiJ[ Yac
36pOITHOTO KOHMITIKTY.

Ha nopatok 70 11boro, cydacHi Joc/ijpkeHHs: Ta
TpakTUKaA Jlep;KaB CBifiluaTh MPO HaMaraHHsI BUPO-
OGUTH BiZOBiIHMIT Yacy 3MiCT TOKTPHH i JepKaBHOT
JISTBHOCTI MO/I0 BIIMBY 30POMHMX KOH(IIIKTIB Ha
MizkHapoHi joroBopu. Tak, 3 1993 p. Icnanis 3ymnu-

HIJIa BUKOHAHHST J0TOBOPIB visa-waiver i3 COPIO,
KOJIUTITHBOIO  TOTOCJABCHKOIO  pecmybirikoio Maxe-
nonieto Ta bocwieto i T'eprieroBunoio, Kojan Ha Tepu-
Topil IUX KpaiH BigOyBaBcs 30POMHUI KOHQIIIKT.
3aumraeTbes MiATBEPAUTH, YU IIi il BKa3ylOTh Ha
BIJIMB IOTOCJIABCBKOTO KOH(IIKTY Ha I1i 10TOBOPH,
Yy Kpallle BU3HAYUTH 1X K BILIUB State Succession.

VYV BigmosBigp Ha 3alUTaHHS CTOCOBHO TOTO, SIKi
30008’ a3auns  O0’canane Kopoaiserso  Bemukoi
bpwuranii i IliBuiunoi Ipranmii Bce me Maso 3rigHo
3 Konsentieio Nootka Sound 1790 p. nepen xoJi-
HiMU iCTTaHCBKUMU KOJIOHISIMHU, Jieps;kcekpeTap Benu-
koi Bpuranii y 1983 p. sassus, mo “Konsenuiio 6y/io
anyipoBano y 1795 p. uepes Biliny mixx Bpuranieio
ta Icmaniero”. Xoua 15l 3asiBa CTOCY€ETHCsST 30POITHO-
ro koH(pJIKTy, mo Bigdyscs Ha 200 pokis pamilre,
BoHa OyJjia 3pobJieHa B KOHTEKCTI IIOTOYHOTO 36POIi-
HOTO KOH(DJITIKTY, a came Biftan Mixk O6’earanum Ko-
ponaiBctBoM Besukoi Bpuranii i [liBaiunoi [paanmii
Ta APreHTUHOIO 32 KOHTPoJib Hajl DoskineHcbkumu
(ManbBincbkuMm) octpoBamu. Harosocusim Ha
Tomy, 110 Biitna 1795 p. suunmia Kousenitito Nootka
Sound, 6puTaHCHKUI MiHICTp NOB’13aB Lell BULIALOK
i3 @oskyenacbkuMu octpoBamu. 1811 p. Icnanis
3/ificnnia eBakyalilo 3 OCTPOBIB i IOKHUHYyJA iX.
Orxe, X0ua i KOHBEHIIi0 OyJI0 TIOHOBJIEHO, Ha Hei He
MOsKHA OYJI0 TIOCHIaTHCS Y BUTIAAKY 3 DOJIKIEH ICh-
KHUMHU OCTpoBaMu [8].

Taxum unHOM, 1pobIeMa BILIUBY 30POMHIX KOH-
baiktiB Ha MixkHAPOHI 1OTOBOPH B TeOpii 1 MpakTu-
11i 3aJUIIAETHCS CKJIAJHOIO i HEBU3HAYEHOIO YaCTHU-
HOIO MixkHapo/iHoro rpaBa. Hopmu, 1ipo ski iigerbes
Y MIBKHAPOAHUX JOKYMEHTaX, 3aTajioM OyJi BUPOO-
JIeHi BiJITOBiIHO /10 TPaJUIiNHUX BiCHKOBUX [iii,
i cbOTO/IHI HesICHO, HACKiJIbKU BOHH BiJIIOBiZalOTh
norpebam MeHI hopMaIbHUX, HETPAAUIIIIHUX i yac-
TO BHYTpiliHix 36poiiHnx koudaikris. I1i nmuranms
YCKJIAAHIOIOThCS 1ie # Tielo 06CTaBUHOIO, 1O CYAN
Ta MOJIITUYHI JelapTaMEeHTH 4acTO HE KOMCHTYIOTD
BILIMB [EBHUX 30POMHMX KOH(JIIKTIB Ha MisKHAPOIHI
JIOTOBOPU BIIPOJIOBIK JIOBOJII TPUBAJIOTO Yacy.

Konudikaris mogo npunuHeHHsT MiXKHAPOJTHUX
JIOTOBOPIB B yMOBax 36pOHOTO KOHMIIIKTY B pam-
kax Kowmicii OOH 3 nporpecuBHOTO PO3BUTKY i KO-
MuiKyBaHHS MiXKHAPOAHOTO IIPaBa CIpusiia 6 Mix-
HAPOHOMY PO3YMIHHIO TIPOGJEMH Ta OHOBJIECHHIO
JOKTPUHH, 110 OyJia HalicaHa 3HAYHOIO MipoIo JJIst
IHITUX YaciB.

¥Yci Buinesasnaveni teopii MpUIIMHEHHS MiXKHA-
POIHUX JIOTOBOPIiB 6y]II/I BUCBITJIEHI B HayIli Mix-
HApOJIHOTO TIpaBa i TPOIOHYIOTHCS JIOKTPUHOIO SK
3acib, 3a JOIIOMOIOI0 SIKOTO MOXKJIMBO PO3’SICHUTH i
po3B’sizaty mpobJieMy MPUTTMHEHHST MisKHAPOIHKX J10-
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roBopiB 3arasioMm. Bomrnouac Kowmicist OOH 3 mporpe-
CHUBHOTO PO3BUTKY i KOAU(DIKyBaHHS MiKHAPOIHOTO
mpaBa (OPMYITIOE JeTO iHMNIT BUCHOBOK IIPO Te, 10
BIIPOJIOBK KIJIbKOX IOKOJIIHb TEOPETUKHU 1 MPAKTU-
KU HaIloJIeTJINBO BKAa3yBaJ Ha HEBU3HAYEHICTH Ili€i
poOIeMATHKH, OCKIJIBKY MIPAKTUKA JepsKaB, Ha IXHIO
JIYMKY, CyIIepeuYnThb IIPUHIUAIIAM, AKi [I0aI0ThCA B Te-
opii, 1 ’ko/1HA 3 TEOPIil He OXOIITIOE BCIO CyYacHY IpaK-
THKY JlepsKaB, OpraHisaliiii Ta iHmmx cy0’ekTiB MikHa-
poAHUX IpaBoBigHOCHH. CyyacHa IPaKTHKA JIOBOJI
pi3HOMaHITHA i CylepeysnBa i 3aIeKUTh BiJl CIIIBBijI-
HOIIIEHHS CUJI Ta JOMOBJIEHOCTEN MiJK 3alliKaBJIEHUMN
CTOPOHAMM, TOMY c(hOPMYJTIOBATH 3aTaIbHi ITPABUJIA B
1ii1 ramysi € mpobaeMaTHYHIM.

a0

Jliteparypa

1. Macnaposa J1. H. MNpaeHo ocHoBaHKME 30 AOrOBOPHA-
TG MPABOCMOCOBHOCT HA MEXAYHAPOAHMTE OPTaHM3ALMM. —
KH. 4. — HpasHa mucwn, 1976,

2. Mepexxko O. B. lNpaso MixHapoaHux porosopis: cy4ac-
Hi npobnemu Teopii Ta npaktuku. — K.: Takcon, 2002. — 344 c.

3. Macnaposa JI. MexayHapoaHu opranusaumu: Ydeb-
HWK. — YHUBEPCHUTET 30 HOLMOHANHO U CBETOBHO CTONAHCTBO. —
Codus, 1986. — 215 p.

4. [edcteyrowee mexpyHapogHoe npaso: B 3 1. / Cocr.
tO. M. Konocoe, 3. C. Kpueunkosa. — M.: Msp-Bo Mock. Hesa-
BMCUMOTO MH-Ta MexXayHap. npaea, 1996. —T. 1. — 858 c.

5. Jacomet R. La guerre et les Traites // Paris: Yae Law
Journal. — 1911. —N220. — P 268.

6. Elias T. C. The Modern Law of Treaties. — N. Y.: Oceania
Publications Inc. Dobbs Ferry, 1974. — 272 p.

7. Rank R. Modern War and the Validity of Treaties:
A Comparative Study (Part 1) // Cornell Law Quarterly. —
1952-1953. — Vol. 38. — P. 511-533.

8. [llepsoisi poknan Komuccun mexpyHapogHoro npasa
O BO3HAENCTBMM BOOPYXEHHBIX KOH(MMKTOB HA MeXAyHAPOA-
Hble gorosopsl. — Pexwum poctyny: hitp://untreaty.un.org/ilc/
reports/2005 /russian/chp5.pdf.

9. Memorandum by the Secretariat. The effect of armed
conflict on treaties: an examination of practice and doctrine.
[Enektponnuit pecypc]. A/CN.4/550. — P. 95.

10. Allen £ The Treaty as an instrument of legislation. — N. Y.:
The Macmillan Company, 1952. —P. 114,

Hessancaiouu na nayxosy po3poonenicmv, npakmuxa posipeantis MiicHapooHux 002o-
80pi6 Hatluacmiwe Cynepeuums meopemuuHum npuHyunam. /[ouineio socepedumu 3ycui-
JISL HA NOOOJANHT POPUBY MIdic MEOPIEI0 i NPAKMUKOIO Y Uill 2a1Y31 MINCHAPOOHOZ0 NPABA.

Hecmomps na nayunyio paspabomaniocmo, npaxmuka pacmopicenius Mencoynapoo-
HoLX 002060P0O6 UACINO NPOMUBOPEUUM Meopemuueckum npunyunam. Lerecoobpasno co-
cpedomouums Ycunus 1a npeoOoIeHun PA3Pulea MeXCOy meopuel U NPaxmuKoll 6 3mot
OMPACU MENCOYHAPOOHO20 NPABA.

Despite a scientific readiness, practice of cancellation of the international contracts
Jrequently contradicts theoretical principles. It is expedient to concentrate efforts to theory
and practice synchronisation in this branch of international law.

Hagiviwna 4 6epesns 2010 p.
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MEXAHI3MU PO3BUTKY NMPABOBUX NO3ULIA
€BPONENCBLKOro cyay 3 NPAB JIIOAUHU
B TNYMAYEHHI IHCTUTYTY NPABA BJIACHOCTI

Haykosi npaui MAYTT, 2010, eun. 1(24), c. 292-295

3 HayK08020 N02AAY PO32AAAEMBCS €6OMIOUisL THCMUMYMY 6IACHOCTI 8 E8PONETICH-

KOMY npasi.

[HCTUTYT BJIACHOCTI € OJHUM 3 HAWGIIbII AMHA-
MIYHUX IIPABOBUX IHCTUTYTIB, 1[0 3a3HaBaB iCTOTHOI
tpancgopmarii y XX cT. i BIVINBOM pi3HOMaHIT-
HUX CycHinbHUX YnHHUKIB [1]. lento ymoBHO 11i 3Mi-
HU MOXKYTb 6yT1/1 po3aijieHi Ha BA TiCHO B3aEMO/IIO-
4i rporiecu. 3 OJTHOTO 60Ky, Ha piBHi HaIliOHAJBHUX
IIPaBOBUX CUCTEM Biz[6yBaJ1ac51 nudepentrialtist 3mic-
Ty Ta 3aco0iB TPABOBOTO PETYJIIOBAHHS BiHOCHH
BJIACHOCTI, sTKa MaJta 3a0e3MeuyBaTH iX a/leKBaTHICTh
crermndiyHIM yMOBaM OKpPeMUX KpaiH (eKOHOMidu-
HUM CUCTEMaM, COIIOKYJIbTYPHUM TPAAMILISIM TOIIIO).
3 npyroro 60Ky, Ha OCHOBI ITPOIIECiB iHTEpHAIIOHAITI-
3allii eKOHOMIYHOTO KUTTS MOYNHAETHCS MTOCTYIIOBA
yHi(ikallig mpaBoBOTO peKUMY BJIACHOCTI, 1110, 30K-
pema, IpOABJSAETHCA Yy CTAaHOBJIEHHI perioHaJabHUX
Ta CBITOBUX CTaHAAPTIB IIPAaBOBOTO PETyJIIOBAaHHA
BiTHOCUH BJIACHOCTI. 3Ti/{HO 3 BUCHOBKAMU 3aXiHIX
JIOCJIITHUKIB MOKJIMBICTD YHi(biKallii mpaBoBOTO iHC-
TUTYTY IIpaBa BJIACHOCTI CTajla MOKJIMBOIO JIMIIE HA
OCHOBi (hOpMyBaHHS Mi>KHAPOJHO-TIPAaBOBUX CTaH-
TApTiB 3aXMCTY MpaBa BJACHOCTI K OTHOTO 3 DyHIA-
MEHTAJIbHUX TIPaB JIOJUHH [2].

OcHOBHOTO TIPO6IEMOTO 3ACTOCYBAHHS MiZKHAPO/I-
HO-TIPABOBUX CTaH/APTIB € 3’SCyBaHHS 3MICTy 1UX
HOPM Ta iX TuymadeHHd. TuyMauuTu KOHBEHILIHHI
HOPMH I[O/I0 3aXUCTY IpaBa BJACHOCTI MOKe JINIIIe
€BporieiicbKuil cy/1 3 TpaB JIOJAUHHI Yyepes Cy/10Bi pi-
LICHHS, AKI MAIOTh J(Bi IPUHIIMIIOBO BAaKJIMBI O3HA-
ku. ITo-mepiie, BOHU MaioTh 0OOB’A3KOBY TPUPOILY
JUI BCiX Kpain — y4yacHukiB KonBeniiii, a e jurre
JUIS THX, 1110 € cTopoHamu y cipasi. Ilo-apyre, Bonu
MICTATH cTaHAAPTU (IPUHITNAIIN ) BUPIMIEHHS TIEBHUX
MTPAaBOBUX CUTYaITiH. 3a 3MiCTOM Y Cy/IOBUX PillleHHSX
€BPOMNENCHKOTO CyMy 3 TPAB JIOAMHI PO3PI3HIIOTH
TBePIKEHHS ratio decidenti (ki B OZAIBIIOMY CTa-

10Th 060B’SI3KOBUMM JIJIsi BAKOHAHHS ) Ta TBEP/YKEH-
Hst obitur dictum (1o He MalOTh CUIK 00OB I3KOBUX,
OJIHAK BKJIUBI [7ist OOTPYHTYBAaHHS THUX YM iHIITHX
MpaBoOBUX MO3uIIii) [3]. Buxoasuu 3 11bor0 MOXKHA
BECTH MOBY TIPO BUPIIIAIbHY POJb MPAKTUKU €B-
POTIENCHKOTO CY/Ly 3 TIPaB JIIOJUHU B iMIIJIEMEHTaTlii
MIKHAPOAHUX CTAH/IAPTIB 3aXUCTY IIPaBa BJIACHOCTI
B HallilOHAJIbHI TIPABOBI CUCTEMHU, 1110 OJHUM i3 CBOIX
HACJIZIKIB Ma€ PO3LIMPEHHS 3HAYEHHs IyOJIiYHO-
[IPABOBUX 3acajl y PeryaioBaHHi Bi/IHOCUH HA OCHOBI
Cy4yacHOI IIIHHICHOI KOHIICTIIIT BJIACHOCTI.

3BEPTAIOUNCH JI0 BUTOKIB BILJIMBY TIpEIE/IeHT-
Hoi npaktuku Cyny, /I. Mak bpaiin 3a3nauus, 1110 B
niaxoni Cymy no TiaymauenHs KonBeHIiil Halicka-
HIIIUM Ta HAWBAKJIUBIIINLM € acIleKT, I10B’sI3aHUi
3 BU3HAUEHHSIM ii TEKCTY K “KMBOTO JJOKyMeHTa”
(eBoJTIONIHMIA MiAXiA) Ta HEOOXIAHICTh BUXOAUTH 3
IIJIbOBOT TIPUPOIA HOPM, a He iX (hopMaTbHOTO (TEK-
ctyanbHOro) Bupaxkenus [4]. [lomoxkenns: Konsen-
Iii MAIOTh 3aCTOCOBYBATUCH 3 YPaXyBaHHAM JUHAMI-
KU CYCIiIbHUX BiTHOCHH. OCOOINBO BasKIUBUM T1€ii
MiXiT € B KOHTEKCTi 3aXucTy (PyHIaMeHTaJIbHUX
pas JiouHu [5].

Heobxinnictsb BUKOPUCTAHHS €BOJIIOIINHOTO TJIY-
MaJyeHHsI KOHBEHI[IITHUX HOPM Briepine GyJia JocTaT-
HBO 4iTKO BUCJI0BJIeHa CyioM y pinteni B cripasi Taii-
pep npotu Besukoi bpurawnii Bix 25 xBiTHs 1978 p.:
“KonBeniist — >kuBMil MexaHi3M (IHCTPyMeHT), SIKUI
Ma€ TIYMAuUTHUCh 3 ypaxXyBaHHSM 00CTaBUH iiic-
Hocti” [6]. Y mopasnbina mpaktrka Cymry miaTBepan-
Jia, 1Mo He icHye (opmamibHoi “38’s13aH0CTi” Cymy 1iep-
BiCHUM TEKCTYyaJIbHUM BUPaKEHHAM TUX YU iHIIMX
KOHBEHI[ITHUX MOJIOKeHb a0 K HOro momepeaHiMu
pinernsiMi. SIKIO 3MiHIOIOTHCST 0OCTABUHE, MAIOTh
3MIHIOBAaTHCH i TiymMadeHHs, iHakie KoHBeHIlist me-
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pectae BUKOHYBATH CBOIO HAWTOJIOBHIITY (DyHKITIIO —
PO3B’SI3aHHS TTOTOYHUX Ta TEPCIEKTUBHUX CYCITiTh-
HUX HpO6JIeM. Apanralio KOHBEHIIITHOI CUCTEMH 10
JIMHAMIYHUX CYCTIIBHUX YMOB 3a0e3meuye TpUiHAT-
Ts1 gopaTkoBux [IpoTokomis. OxHaK 1€l MIIX € HAMI-
TO TIOBiTBHUM Ta 3apOPMAITiI30BAHIM 32 ITPOIIEYPOIO,
1106 3a0€e31eYnTy BUPILIEHHS [[UX 3aBIaHb IIOBHOIO
Mipoto. Halikpaiium niisixoM BUSHAETHCS METO/T €BO-
JIOIIHOTO TJIyMauyeHHd, 3aBISKU GKOMY /TOCTaTHBO
OIlepaTUBHO JAI0Th BiAOBi/b HA HOBL Hpo6J1eM1/1, 1110
BUHUKAIOTD Y CYCITIJIbCTBI.

Jocmimkenns nmpakTuku €BpONEHCHKOTO CyIy 3
[paB JIOMHU A€ MOKJIMBICTH TOBOPUTH TIPO HEOO-
XiZIHiCTb BUZIJIEHHS TPhOX OCHOBHUX I'PYIT YNHHUKIB,
SIKi MAIOTh BIIJIMB HA 3MiHU B TJIyMayeHHi KOHBEHITiii-
HMX HOPM IIPO 3aXWCT IpaBa BJIACHOCTI.

[To-mepiite, YIUHHUKH, 1O € BiOOPAKEHHSM 3MiH
y CYCIIIBCTBI i CTBOPIOIOTH Oe3IocepeHill CyCIIiib-
HUM KOHTEKCT 3aCTOCYBAHHSI KOHBEHI[IMHUX HOPM.
Taxi 3MiHH CTOCYIOThCS GYy/Ib-IKUX ACMEKTIB CyC-
MJIBHOTO JKUTTS, TIOYNHAIOYN Bi/l MOPAJbHUX 3acall
I 3akiH4yynouu 3MiHaMM TeXHiKO-TEeXHOJIOTIYHOIO
Ta opraizariiiHoro tumy. Haitbinbin cyrreBumMu B
1IbOMY KOHTEKCTi CTaju TeHJIeHIii 10 “cortiamizarii”
mpaBoBUX iHCTpyMeHTiB. llpuHnmmm coriaabHOI
IIPABOBO] JIePKaBU, ITIOCUJIECHHS AKTUBHOCTI JICPKaBU
y Po3B’sa3anHi couianbHUX 1IPoOaEM Maau 3HAYHMIA
BILIMB Ha 3arajibHi 3acaau npaBoBoi cuctemu. s
cydacHoi €Bponu izes “comianbHoi eqHocti” (social
cohesion) crae Bce GITBIT BayKINBOIO, BUZHAYAIOUH,
30KpeMa, i MiIX0Au 10 IIPABOBOTO PETyJIIOBAHHA Bijl-
HOCHH BJIACHOCTI Ta €KOHOMIYHOTO PO3BUTKY B Ili-
somy. Ile, 30kpema, epenbavyae BpaxXyBaHHS TaKHUX
ocobmBocTel Cy0’ €KTIB IUX BiIHOCHH, sIKi pOOJIATH
iX He3aXMIIeHUMHU BijJl HeraTUBHUX HACJIi/IKiB TUX Y
iHIMMX CYCIJIBHUX TIPOIECIB Ta MOTPebyIoTh CTBO-
PEHHS I HUX MeBHUX BUHATKIB (ITPUHITUIT “NIO3U-
TUBHOI tuckpuMinaitii”). [es mpo Te, 1o KOHBEHTTiii-
Hi MeXaHi3MM MAIOTb HaJ@aBaTU HacaMIlepes 3aXUCT
“eKOHOMIYHO CTabKUM”, TIOBTOPIOETHCS B HGaraThox
pimenHsx €Bporeiicbkoro cyy 3 mpas Joanau. Ha
[MX ITi/ICTaBaX Cy4yacHa MO/JIEJIb ITPaBa BJIACHOCTI Yac-
TO BU3HAYAETHCS SK “coliambHO-opienToBaHa” [7].
V mismerocti Cyny Oysia MOCHiZOBHO peajiisoBaHa
TeHJIEHIIid, 10 modYaja (OPMYBaTUCh Y MPABOBOMY
JKUTTI 3aXigHOTO CBiTY 111e 3 Kint XIX cT., Kou OyJra
YiTKO BU3HaYeHa HeoOXizHicTh TpaHchopMaii Tpa-
JUIiHOI 1ibepaibHol KOHIEI|i IpaBa BIaCHOCTI B
HalpsAMi IPUCTOCYBAHHA Ii 10 HOBUX YMOB CYCIIiIb-
HOTO JKUTTS, 1[0 BUMarajiu OGijIbInoi THYYKOCTi Tipa-
BOBUX {HCTUTYTIB y PO3B’I3aHHI FOCTPUX COIiaTbHIX
HpO6JI€M. Tpamutiiina 1UBITLHO-TIPABOBA MOJIEJb
BJIACHOCTI XapakTepu3yBajach HAJAMipDHOIO aKI[eH-

TyaJisallicio Ha BiHOCHMHAX cy0’€KTa BJIACHOCTI 0
peueit, 1m0, Ha aymxy O. C. Modde, npusBoants 10
“BUJTYYeHHs 3 BiTHOCHH BJACHOCTi OY/b-SKOTO CO-
niasbpHOTO 3MicTy” [8].

Ha mportusary takoMmy migxoay OyJo 3amporio-
HOBAHO BU3HAYEHHS CYTHOCTI BJIACHOCTI SIK TIEBHOTO
TUIY colfjalibHUX (CYCIIJIBHUX) BiIHOCUH, 3aBJSIKU
qoMy OGIpYHTYBaJM HEOOXiMHICTH 0OMeKeHHs ab-
COJIIOTHOTO TIpaBa BJIACHOCTI Ha I1i/ICTaBi BU3HAHHI
HAsABHOCTI ciigbHOTO (ab0 CyCIiabHOTO) iHTEpecy,
peasizaitisi SKOTO /1a€ MOKJIUBICTh BUKOHYBATU “CO-
miaJIbHY (DYHKITif0 BIACHOCTI”. 32 CBOEIO IOPUIUIHOIO
[IPUPOJIOI0 TaKa MO3UIlis o3HavYasa “mybJrinusario”
iHcTuTYTY BacHocti, popMysioBanHs npobiemu 6a-
nancy my6IiYHuX Ta IPUBATHUX iHTEPECiB, AKa CcTa-
Jla OfTHI€T0 3 KJIOYOBUX Y MiAX0MaX €BPOMeichKOTO
cyny 3 npaB Jiogunu [9]. BimnocHo 1boro mMoskna
BECTH MOBY TIPO T€, M0 EBPOTIEHCHKUM CYIOM OYJI0
y3arajJbHEHO Ta BKJIIOYEHO B 3araIbHOEBPOIIEHCHKUIA
MIPABOBUH MTPOCTIP Ti I[IHHOCTI, 110 JIMIlle BU3PiBaIN
B IIPAaBOBOMY KUTTi OKpEeMUX KpaiH, OJHAK 3a CBOEIO
MPUPOJOIO ByKe OyJIn HaAiIeHI 0O3HAKAMK “CITIIBHUX
€BPONEHCHKUX IIHHOCTEH .

[To-npyre, BaskyivBe 3HaYEHHS MaJId 3MiHU B ITpa-
BOBMX 3ac0o6ax peryyioBaHHs BiJHOCHH BJACHOCTI B
paMKax HallioOHAJTbHUX MTPABOBUX cucTeM. Taki 3MiHN
€ BiZIMOBiI/1f0 HAa TEXHOJIOTIUHI Ta EKOHOMiUHi 3MiHU B
CYCIIJIbCTBI, OJHAK IysKe YaCTO BOHM BiZ0OpasKalOTh
6isbn rmbOoKi porecu MogepHisaii Ta Tpancdop-
Mallii CyCIiJIbCTBa, HAIPUKJIAJ, TPOXU 3TOJOM — ¥y
MTOCTCOTiAICTUIHUX KpaiHaxX. [HCTUTYT mpaBa Bjac-
HOCTI 3a3HA€ CYTTEBUX 3MiH, TOYMHAIOTHCS MIPOTIECH
fioro “memarepiasnisalii” Ta ypisHoMaHiTHEHHS Ipa-
BOBUX IposiBiB. Hanpukiazn, 3pocrae 3HayeHHs aco-
1ilI0BaHOi BJIACHOCTI, 1O JIa€ TiJICTaBU BECTU MOBY
1po (opMyBaHHS HOBOI TEOPETUYHOI MOJIEJIi TTpaBa
BJIACHOCTi — “MO/1eJIb IIPaBa BJAACHOCTI 3 BU/ILJIEHHSIM
IpaBa Ha YIPaBJIiHHA' SK IiZICTaBM TOIMY TIpaBa
BJIACHOCTI Ha PEYOBY CKJIQJIOBY i IIPABO HA YIIPaBJIiH-
Hs1 pedamu. Lleit HOBMIT (heHOMEH 3HANIIOB BigOO6-
pakeHHs, 30KpeMa, B Mixoai €BPOIENchbKOTO Cymay
3 TIpaB JIOAWHA JI0 OIIHKN CTaTyCy KOPIOPAaTUBHUX
npaB y crpasi “CoBTpaHcaBTo- XOJIUHT TPOTH Y K-
painn” (2002), ne BBOAWIOCH PO3Pi3HEHHSI BJACHE
aKIIiif Ta mpaBa Ha y4acTh Y NPUUHATTI pitmeHs [10].
[TorsmbaoeTbea potec inuBigyatisanii 1paBoBUX
PEKMMIB BJIACHOCTI 3aJIE5KHO Bil IPUPOAN 00’€KTa
mpaBa BJIACHOCTI, 10 TIPU3BOIUTD JI0 0COOJUBOCTEN
HaOyTTH, Tiepe/iavi Ta MPUIMHEHHST [TPaBa BIaCHOCTI
[11]. BasksnuBe 3HayeHHsT Ma€ “po3IielJieHHs MOB-
HOB&)KEHDb BJIaCHMKA” Ha OKpeMi crielfiaibHi I110B-
HOBaKEHHS, SKi TaKOK MOXKYTh OYTH CYTTEBO Pi3-
HUMU 3a7eKHO Bifi 06’ekTa rpaBa BiacHocTi. Take
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pO3IIENyIeHHd CyNepeunTh TPAMUIINHHIN A7 BiT-
YU3HAHOI UMBIJIICTUKYA MOKTPUHI Tpiajn IOBHOBA-
JKeHb BJIACHUKA, OJTHAK BOHO HaGyBa€e Bce GibIroro
3HAUEHHS B MPAKTUIll €BPOIMENCHKOTO CyAy 3 TIpaB
monunu. Pagukanbai 3MiHn Bi/:[6yJH/ICb y cucreMi
00’€KTIB TipaBa BIACHOCTI, JIe TOPSIT 3 TTOSTBOIO HOBUX
BU/IIB MaiiHa BifOyBa€eThCs 30JVKEHHST PEYOBHX Ta
3060B’A3aIbHNUX MPaB. 3arajioM KJIacH4YHi I0PUANYHI
KOHCTPYKIIii MpaBa BJIacHOCTI, 1110 Oysu BUpoO/IeHi
1 TiecHux (MarepiaibHuX ) 06’ €KTiB, He 3aJ0BOJIb-
HSIIOTH HOBUM ToTpebam Ta ymoBaM. I1le P. CaBarbe
BKa3yBaB, 1110 B Mipy TOTO, IK “B I0PUANYHIN TexXHiIli
noyajn 3’ aBIATHCh aOCTPaKTHI BUAN MaliHa, epBic-
HUI 3MiCT TIOHSITTSI BJIACHICTH MOYAB PO3IIUPIOBA-
THCh. MU 3MyTIleHi BECTH MOBY TIPO TTPaBO BIACHOCTI
JUIsE TOTO, 00 BKa3aTy Ha MoBHOTY 1pas” [12]. 3rig-
HO 3 BUCHOBKOM HiMeIbKoro mociignnka B. Minke
B €BPOMEHCHKUX KpaiHax (hOPMYETHCS HOBE HaueHHS
BJIACHOCTI, 1110 BiJTHOCUTH /IO BJIACHOCTI IMUPOKUI TTe-
peJliK mpaB Ta €KOHOMIYHUMX iHTepeciB, HAIPUKJIAJL
peyvoBi ITpaBa, MpaBa BUMOTH, ITpaBa 4JIeHCTBA TOIIO.
[niniaropamu 1UX HOBAIill BUCTYNAIOTh KOHCTH-
TYHiliHi cynu po3BuHYTHX Aemoxpariii (Dpaniiis,
Himeuunna, Benuka bpuranist), a ix 3actocyBaHHSA
B TpakTuili €BPOIENCHKOTO CyMy 3 TPaB JIOAUHU
[EPETBOPIOE TaKi MO3MIIii Ha Oi/bIN yHiBepcanbHi Ta
3arasibHi [13].

[To-Tpete, eBpomelichbKi iHTerpartiitHi TeHAeHTITii
CTBOPIOIOTH crienudiuanii KoHTekeT cutyarii. [loT-
pebu yHidikamii iHCTUTYTIB IIpaBa BJIACHOCTI CTOCY-
TOThCSI OKPEMUX PEXMMIB IIpaBa BJIACHOCTI B MeKax
Mi’KHapOZHOTO MpUBATHOTO TpaBa. OHAK BAKIUBE
3HAYEHHS MAIOTh | 3aCO6U MisKHAPOIHOTO IMyOJIIHOTO
[IpaBa, OCKiJIbKY TJyMadyeHHs1 €BPOIEeiCbKOro CyLy 3
TIPaB JIIOJIMHU CTOCYIOTHCS /IO 3arajJbHUX TPUHITU-
iB MO6YI0BY MIPABOBOI CUCTEMH i TUM CAMHUM CTBO-
PIOIOTH TIEPEAYMOBH st 30JIMKEHHS HAIliOHATBHUX
IIPABOBUX IHCTPYMEHTIB, CTAlOTh OCHOBOIO HE JIUIIIE
ix ¢opmasibHOi yHidikaitii, a #f rapmonizartii. I1i mpo-
1ecu 0cobJINBO AKTUBI3yBAJIUCH 3 MTOYATKOM IIiJ[rO-
toBkH KoHcTutytii €spomneiicbkoro Coiozy. Bapro
ITOTOIUTHCH 3 OCTiTHUKAMHU, IKi BKa3yIOTb Ha Te, 1110
npuiHATTS XapTii ocHoBHUX mpaB moauan €C [14]
Ta MOYATOK CTBOPEHHS Bi/THOCHO CaMOCTIHHOI cucTe-
MU 3aXHUCTy TIPaB JIOAUHU B PaMKaX EBpoOTeichKo-
ro Colo3y 3acBiumIn HasBHICTh MEBHUX MPOTATUH
y “CrpacOypsbKiil cucTeMi 3aXUCTy MpaB JTOANHU",
30KpeMa, y cdepi 3aXUCTy eKOHOMIYHUX Ta COIliaJib-
HUX TpaB, ki TOTPeOYIOTh BiAIOBIHOTO pedopmy-
BaHHs [15]. BogHOoYac BUCHOBOK TIPO “MOJKJIUBICTD
sanernany CtpacOyp3bKoi CHCTEMU 3aXUCTY TIPAB JIIO-
nauHn” 3paeThest HeoOrpyHToBanuM [16]. Ha napani
B Jletikeni €Bporneticbka Pana mpuiinsia pimmenss

0/I0 HeOOXiTHOCTI He JITIe 3/[iiCHeHHS KPOKIB I10
inkopropartii XapTii 10 Yrox mpo ctBopeHHs €B-
poteiicbkoro Coro3y, ajie it mpueaHants €Bporreii-
cpkoro Coio3dy 1o €Bporelicbkoi KOHBEHIIIi 3 MpaB
Jo/IMHU. B ocTaHHBOMY BUIIAJIKY 3BEPTAETHCS yBara
Ha HeOOXiAHICTh “IOOIAHHST CUTYAIlil MOABIITHOTO
cranzapry” — €sporneiicbkuii Coio3 3/1iiiCHIOE MOHi-
TOPUHT CUTYALlil JOTPUMAHHA [IPaB JIOJUHU B Kpai-
HaX-KaHJujarax 4 y BiJTHOCMHAX 3 TPeTiMU KpaiHna-
MU (Ha OCHOBI “KJIay3yJIH IIPaB JIIOAMHU ), BOZHOUAC
nii camoro €sporieticbkoro Colo3y He MiISITaioTh
TakoMy KoHTpoiio. Kpim Toro, cucrema 3axmcTy
npaB JoanHu B €Bporeiicbkomy Coro3i He MaTUMe
3aBepINEHOro Xapakrepy 0e3 HaJaHH IIpaBa iHIUBI-
IyajqbHOiI CKapru 70 €BPOIENChKOTO CyIy 3 TIpaB
JOMMHK Ha Ail iHcTuTyTiB €Bpomneiichkoro Coiosy.
Pazom 3 Tm €Bponeiicbkuii Coio3 Ma€e OTpuMaTH He
siutie 30608’ 13aHH, a i MpaBa, 10 CTIPUSITHME 3a-
XUCTY IIpaB 4K IHAUBiAyaNbHUX, TaK I KOJTEKTUBHUX.
3 ypaxyBaHHAM PO3TJISHYTHX 00CTaBUH eheKTUBHA
iMIieMeHTallis B YKpaiHi crangapTiB 3axucTy 1pa-
Ba BJIacHOCTI 3Ti/iHO 3 KoHBeHIli€o m1po 3axucT mpas
JIOJIMHUA Ta OCHOBOIOJIOKHUX CBOOOJ Ma€ BPaXOBY-
BaTH peasibHe iCHYBaHHS IBOX EBPOTIEHCHKIX CUCTEM
3aXUCTY 1IPaB JIOJUHU Ta TEHACHIIT IX TapMOHi3altii,
1O € HACJIJIKOM CHIiJTbHUX 3yCHJh €BPOIEHCHKOTO
Corosy Ta Pagu €sporu.
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Bnposadacenns esponeticokux npagosux cmandapmis incmumymy eiacnocmi ¢ Yk-
paini mae nposooumucs 3 Yypaxysantsim 0cooIUBOCMe 080X OCHOBHUX EBPONELCHKUX CUC-

mem 3axucmy npas moouHu.

Buedpenue esponetickux npagosoix cmandapmog uncmumyma cobcmeennocmu 6 Yx-
paure 00IAHCHO NPOBOOUMBCSL C YUeTOM 0COOeHHOCMET 08YX OCHOBHLIX eBPONEUCKUX CUC-

mem 3auiumol npas uejlosexda.

Introduction of the European law standards of institute of the property in Ukraine
should be spent with the account of features of two main European systems of protection

of human rights.

Hagiviwna 9 6epesrs 2010 p.
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YIK: 341.231.14
0. A. KOJIOMI€EILb

Miocpezionanvia Axademis ynpasninis nepconanom, m. Kuie

IHCTUTYT NOABIMHOIO rPOMAASHCTBA (BIMATPU3MY)
Y MDKHAPOAHOMY MNMPABI: MPOBJIEMU | NEPCNEKTUBU

Haykosi npaui MAYTT, 2010, eun. 1(24), c. 296—-301

Bucsimnoemocst eaxciugicmy incmumymy nooeitiHozo poMaosHcmea i epoMaosine-
mea 6 uiloMy 6 MiHCHAPOOHOMY NPAsi Ma PO3KPUBAIOMBCSL OCHOBHI NOLONCEHHSL CIMIUKOZ0
NONIMUKO-NPABOBOZO 36 A3KY MINC JHOOUHOI0 MA 0ePIACABOID, MICIUMbCS AHAII3 HOPM Midic-
HapoOH020 Ma HAUIOHAILHOZ0 3AKOHOOABCMEA, 4 MAKONC 3A3HAUAIOMBCS OCHOBHT NPUUUHU
BUHUKHENHS A6UWA OINAMPUMY, 11020 Nepesazul i HeOOIKU.

ITutanns iIHCTUTYTY MOABITHOTO TPOMAJITHCTBA €
Ba)KJIMBOIO W BOJHOYAC I[iKaBOIO TEMOIO IJIsI 1OCJIi/I-
JKEHH$I, OCKIJIbKU I1e MMUTaHHS TOCTPO CTOITh SIK Iie-
Pel1 CBITOBOIO CIIJIBHOTOIO, TaK i 1epejl yKPaiHCbKUM
napogowm. [loctifina 3mina 3akoHOMaBCTBA YKpainu
II0/I0 TPOMA/ISTHCTBA CBiZIYUTDH PO HEBU3HAYEHICTh
MOJIITUKY HAIOi IepsKaBuU 3 11boro nuTtanHsA. Hes3sa-
JKAlOYM Ha 3HAYYILICTh MPOOIEeMH, YKpaiHChKa IOpH-
JINYHA HayKa, Ha Kajib, He TMpUAIAIA T HaJIeKHOT
ysaru. Came ToMy BOHa TOTpeOYy€ JeTaIbHOrO aHaJi-
3y, AKUM TI0JIATa€ y BU3HAYEHHI 0COOIMBOCTEN iHC-
TUTYTY TOJBITHOTO TPOMA/ISHCTBA Y Mi*KHAPOIHOMY
1paBi Ta leTaTbHOMY BUBYEHHI IOTO OCHOBHUX I10-
JIOKeHb. TakuM 4MHOM, BiZIIIOBiZIHO 10 IOCTaBJIEHOI
MeTHU MaloTh OyTH BUpIIIEHi TaKi 3aBJaHHs:
® DO3KPUTTS OCHOBHUX I10JIOKEHDb ITOJBIHHOIO
TPOMAJISTHCTBA;

® BHUBYCHHS MiKHAPOJHOIO OCBily Ta IIpak-
TUKM 3aCTOCYBAaHHSI 3aKOHOJIABCTBA OKPEMUX
JlepsKaB y peryJIioBaHHi 1[bOTO TUTAHHSI;

e aHaIi3 OKPEMUX aCIeKTiB iHCTUTYTY MOJBiii-
HOTO TPOMA/IAHCTBA Y CYCIIJIbHOMY JKUTTI;

® aHaJIi3 YMHHOTO YKPATHCHKOrO 3aKOHO/ABCTBA
IT0/I0 TIO/IBITHOTO TPOMAJISTHCTBA.

bimarpusm (mozaBiline TpomMaasSHCTBO) (Bif JiaT.
bis- nBiui Ta rpem. patris — GaThKIBIUHA) — HATEK-
HicTh 0COOM OHOYACHO 10 ABOX i Oisblie gepikas. o
TaKuX 0cib 3aCTOCOBYETHCS TAaKOXK TePMiH “ocobu 3
MHOKUHHUM TpomazsacTtBoMm’ . lloxasiitHe rpoma-
JSAHCTBO — Pe3yJibTaT KOJi3il 3aKOHIB IIPO Tpoma-
JSTHCTBO pi3HuX fAepskas [9, 39].

[IuTanus noABiNHOTO rPOMAIIHCTBA [TOCTAE, MO-
repiie, KOJM HapO/KYEThCS IUTUHA Y JIep:KaBi, /e
JIi€ IPUHIUT “TipaBa IPyHTY”, Bijl 6aThbKiB, AKi MAIOTh

TPOMAJISTHCTBO JIEP:KaBU, Jie JIi€ MPUHIAT “TIpaBa
kpoBi” (Hampukiax, Yniri — Ykpaina, ApreaTnaa —
Pocist, Bpasunig — BenukoGpuranis); mo-apyre, 3
[IPUBOJLY HaTypaJsisallii, AKII0 3aKOHOAABCTBO Kpai-
HU, TPOMAJAHCTBO AKOL Ha6yBae iHIMBiJZ, HEe BUMa-
rae BizimoBu Bij nonepeanboro (Icnanis — Pocis,
Ispaine — Ykpaina); mo-tTpere, BHACAIAOK TLTIOOY
JKIHKM 3 iHO3eMIleM, [AKIINO 3aKOHOJABCTBO Kpainu
APYKUHU 30epirae 3a HEIO TPOMASHCTBO, a 3aKO-
HOJIAaBCTBO KpaiHM YOJIOBiKa Haja€ {ii CBOE TpoMa-
nsgHcTBO. CyyacHe MisKHAPO/IHE TIPABO HE 3HAE €/11-
HOI 3araJJbHOBU3HAHOI perjaaMeHTallii MuTanb, 110
BUHWKAIOTH Y 3B’I3KY 3 MOABIHUM Y1 MHOKUHHUM
TPOMAITHCTBOM. BisbIIicTh ep:kaB HETATUBHO CTa-
BUTBHCS JI0 TAKOTO rpoMazggancTsa. Humi naiiGinbin
BijoMUMU KpaiHaMW, Jie iCHY€ iHCTUTYT TOABIHHO-
ro rpoMajasHcTBa, € Kanana, ABcrpadis, ['penana.
IcnyloTh TakoK KpaiHu, B AKUX IAITMCAHO JIBOCTO-
POHHI JIOTOBOPH 3 iHITUMU KpaiHaMU TIPO T0/IBiliHe
rPOMAJIIHCTBO Mik HUMU. Pi3Hi kpainu MaioTh cBOi
0c06JIMBI BUMOTH HaOYTTS TPOMaISTHCTBA. Y IESTKUX
3 uux (Hanpukiaaj, Himeuuuni, /[anii) 1me B3araii
Maiike HEMOKJIMBO 3POOUTH, He KaKydd BixKe MPo
MOIBiiTHE TPOMAISTHCTBO.

OTpuMaBIIM NACIOPTH KibKOX KpaiH, ocoba oT-
pUMy€E HE TiJIbKU IIpaBa i cB06OM, a 1 BignmosixHi
00608’s13k1. ToMy BapTO BUALINTYU ILUIIOCH Ta MiHYCH
MTO/IBIITHOTO TPOMAJISTHCTBA.

3BUYANTHO, aHATI3YIOUH ITepeBaru Ta MOKJINBOCTI
ocobu 3 MOABIMHUM TIPOMAISHCTBOM, HEOOXiZHO
BUIUTH 3HAYHY KigbKicTh TwrociB. Hampukmnan,
naciopT Kanamm nae MOXKJIUBICTD BiIBHO Tiepecy-
Barucsa €sporoio, CIIIA, a orpumaru Bi3y B ABc-
Tpasiio — npocra popMasibHicTh. ToOTO, KaHALChKUI
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MacTopT — Iie iZileaTbHUI TOKYMEHT JIJIsT TIOJTOPOsKE.
Otpumasnm mactopt ITamamu, ocobi TapaHTYETHCS
6e3BisoBuil B'isy 10 34 kpain, B ToMy 4mCIi Kpain
Maiibke Bciei €Bporn, Jlatuacbkoi AMepuku, ['perrii
i Kopei [11, 10].

Icnytors i nesiki exkonomiuni nepesaru. 3MiHIO-
04U MicCIle TOCTIHHOTO MPOKUBAHHS, IE€XTO HaMa-
ra€ThCsl YHUKHYTU BUCOKUX TTo/aTKiB. Hampukian, y
Pocii mopatok 3 mpubyTKy rpomaass — 13 %, Toi ik
y Dpantiii — 52 %. 3'IBISIETHCST “MOKIUBICTD” J1JIsT
pociiichKO-(hpaHIy3bKOTO TPOMAJSTHUHA Bi/IaBaTh
JlepKaBi BUETBEPO MEHITY cyMy. A OT, HaPUKJIAL,
CIITA i Kanama BumaraioThb Bijl CBOTX TPOMA/ISIH T10-
IOBHIOBATH Jlep>KaBHY Ka3Hy HE3aJIeKHO BiJl MicCIiA
npoxuBanHg. CIauyioTh MOJATKU HaBiTh MOTEH-
IiliHi rpoMazsgaHu AMepUKH, TOOTO Ti, Y KOTO € JIHIIe
JTO3BiJl HA TPOKITBAHHS.

Y zakonomaBctBi Pymywii y cr. 37 ii 3akony mpo
TPOMAJITHCTBO, TI0 Tiepenbavae Gimarpul, 3amicaHo:
“TnosemHi TpoMajstHi fi 0cobu 6e3 TPOMaISTHCTRA,
arux 6yJ10 036aBJAEHO PYMYHCHKOTO TPOMAJISTHCTRA
1o 22 rpyans 1989 poky 3 pisHUX, HE3aJIEKHUX Bijl
HUX MPUYMH, a TAKOXK IXHi HAIaJKW, MAalOTh TPaBO
Ha ToBepHeHHs1 rpomajsgHcTBa Pymynii”. Ilo cyTi,
HIEThCS MPO Te, 1O OTPUMATU PyMYHCHKE IpoMa-
JITHCTBO MAalOTh MPaBo BCi skutesti YepHiBelbKoi 006-
nacri (o [uicrpa), uni 6atbku um npeaku 1o 28 yep-
BHS 1940 p. Manu macmopT TpoMajsHuHa PymyHii.
Taxum ynHOM, THCAYI KuTEIB YepHiBenpkoi obmac-
Ti oflepKaJiM CBilf TIPOITYCK /IO TMEHTEHCHKOI 30HU —
HHM CTaB MacmopT cycinuboi PymyHii [6, 12].

Brim, He 6yzeMo MIyTaTH JBa MOHATTS: TO/ABIl-
He TPOMASTHCTBO Ta JPYre IPOMAISTHCTBO. 3 I0pHU-
JMIUYHOI TOYKM 30py 1€ /[Ba Pi3HUX IOHATTA. 3a Ha-
SBHOCTi TPOMAJISHCTB, TPOMAJISIHUH [IBOX JIepPiKaB
Mozke BUOpaTH, B 30POITHUX CUJIaX SAKOi KpaiHu Homy
cayxut. TobTo, 11106 MaTh nojBiiiHe rpoMajsHc-
TBO, HOTPIOHO, 11100 /IBi KPaiHU, IPOMAISTHUHOM SIKIX
ocoba xoue OyTH, MaJIi B CBOEMY 3aKOHOAABCTBI HOP-
MU, SKi 6 1aBajy MOKJIUBICTD iCHYBaTH MOJBITHOMY
rpoMasisiHCTBY. HasgBHICTD 1BOX macniopTiB y KuteHi
He 3aBKIM HaIiJIsI€ oc06y BCiMa MOKJIMBUMU IIpa-
Bamu. ToOTO HasIBHICTH JIBOX MACIIOPTIB — IIe IIe He
rapanTis 6e3npobaeMHoro mepebyBanis B Oy1b-sKiil
TpeTiii kpaini [8, 117].

Temnep 3BepHEMOCS 70 HOPMATUBHOTO PETYJIO-
BaHHS {HCTUTYTY TO/BiitHOrO rpoMajgHcTBa. Mix-
HAPOJIHUMU HOPMATUBHUMM aKTaMU 3 I[bOTO TTUTAH-
Hs € [5]:

e KomnBeHIlig mpo craTyc HaTypasisoBaHux ocio,
0 BiJIHOBJIIOIOTh CBOE IOCTiliHE Miciie Ipo-
JKUBaHHS Y JIepKaBi TOXO/KEHHS, TPUHHATA B
Pio-ne-7Kaneiipo y 1906 p. Yuacnukamu Kon-

BeHTIii € 11 aMepuKaHCHhKUX KPaiH, B TOMY YHC-
ai CIITA. Bona BcTaHOBIIIOE TIPABUIIO, 3TiTHO
3 AKUM TOBEPHEHHST HATypaTi30Banoi ocobn y
JlepKaBy TIOMEPETHBOTO TPOMAJSTHCTBA CIPH-
4MHAE BTpaTy Harypasisamii Ta peinTerparito
B IIOTIEPE/HIN lepKaBi.

KouBentiisg 1npo rpoMajigHCTBO >KiHOK, IPH-
insara y 1933 p. na VII MixkamepukancbKiii
koHbepeHntiii y MoHTeBi/ieo.

KouBenmig 3 medkux nuraHb MIOA0 KOJII3iil
3aKOHIB TIPO TPOMA/ISTHCTBO, TPUNHATA Ha
laaspkiit koHbepentii 3 kKoaudikarii mixHa-
poxuoro nipaBa y 1930 p. 3rixno 3i cT. 3 Kon-
BeHIIii 0c00a, SIka Ma€ rPOMaJISTHCTBO IBOX a60
Gisiblie KpaiH, MOJKE BHU3HABATUCS KOKHOIO
3 JlepsKaB, TPOMAITHUHOM KO BOHA €, CBOIM
TPOMASTHITHOM.

[Tporokos 1oM0 BiliCHKOBOI MOBUHHOCTI Y
NIesTKUX BUMAAKaX MOJABIHOTO TPOMAJSTHC-
TBa (mignucanuii Ha laaspkiii koHdepeniii
1930 p.). 3rigHo 3 MPOTOKOIOM 0c00a, IO MAE
IPOMAJIIHCTBO ABOX abo OiJjibliie jepaB Ta
MPOKMBAE B OJHIN i3 IUX JiepKaB, (haKTUIHO
oB’sI3aHa 3 Helo Gijiblie, HisK 3 IHIIUME Aep-
JKaBaMMU, 3BiJIbHIETHCS Bijl BillCbKOBOI ITOBUH-
HOCTi B yCiX iHIIMX KpaiHaX, YNE IPOMAJSIHC-
TBO BOHA Mae.

Bararocroponnsi KonBenmis 3 medkux mu-
TaHb MO0 KOJIi3il 3aKOHIB MPO TPOMAJISTHC-
TBO (mpuitasita y 1936 p. B T'aasi). Ockinbkn
KOXXHA JepskaBa [i€ y cdepi 3aKOHOJABCTBA
PO BPETYJIIOBAHHS TTUTaHb HAOYTTS Ta BTPaTH
IPOMAJISTHCTBA CAMOCTIiITHO, 3iTKHEHD (KOJTi3ii1)
3aKOHIB PO TPOMAJAIHCTBO Pi3HUX JlepKaB
HEMOJKJIUBO yYHUKHYTH. Haiibinbimr peanb-
Huil 3aci6 jmikBigamii Koisiii ta cropis, 1o €
IX HACHIKOM, — VKJaJaHHd MIXKHAPOIHUX
JIOTOBOPIB, TOOTO BUPOOJEHHS BiANOBIAHUX
HOPM MikHapoiHOTO nipasa. [Iutanxs, npo ski
WieThesl B IOTOBOPi, CTAIOTh 32 CBOIM Xapak-
TepoOM MiKHAPOJHUMU, i y BUTIAZKY IiICHOCTI
JIOTOBOPY Ha HBOTO TOITHUPIOETHCS TIPUHITATT
pacta sunt servanda. TlopyteHHsa KuM-HeOy b
i3 yJacHUKIB OTOBOPY HOTO MOJOKEHb Mae
POSIIHIOBATHUCS K TOPYIIEHHS HOPM MisKHA-
pomHoro mpaBa. ToMmy BUMOra 3aliKaBJeHOI
Jlep’kaBU 1IPO BUKOHAHHS JIOTOBIPHUX HOPM
IOJI0 TPOMAJIHCTBA HE MOXKEe BBaKATUCS
BTPYYAHHSIM Y BHYTPIllIHi CIIpaBU JlepKaBU-
MOPYyITHUKA. AJie OCKIJIbKU JIOTOBIp TOB’'SI3Y€
JIAIIIE JIepsKaB-yYaCHUIlb, TaKa BUMOTAa MOJKE
OyTu TpexsiBIeHa JIMIIE OAHIEI0 CTOPOHOIO
JIOTOBOpY iHMIH. BHacimijok 1boro mocrae
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npobJieMa yCYHEHHs CyTIepeqHOCTel MisK 1ep-
JKaBaMmy, 1110 HajeXaTb [0 PI3HUX COIliasib-
HO-€KOHOMIYHUX CHCTEM, OCKIJIbKW 3 ITUTaHb
TPOMAITHCTBA YKJIAJIeHO MaJIO YHiBEPCATBHUX
Mi>KHAPOJHUX JJOTOBOPIB.

e CBgporieiicbka KOHBEHILS PO CKOPOYEHHS
BUIIA/IKiB MHOKMHHOTO TPOMAJISTHCTBA Ta IIPO
BifICbKOBY TOBUHHICTb Yy BUIAJKYy MHOXKHH-
HOCTi TpoMajiiHCTBa, mignucana y 1963 p.
Asctpieio, besbriero, Kinpowm, /lanieo, ®PH,
Dpanriero, Hopserieto, HIserieto, Typeuyun-
Holo i BesmmkoGpuranieio.

e Konsenriisg npo craryc anatpuiiB 18 BepecHst
1954 p. 3rigno 3 miero Konsentiero, sika BCTy-
nusia B cuaty y 1969 p., moBHOJITHIN rpoMajis-
HWH JleHaIlioHai3yEThCA Y IEPBUHHI M flepykaBi
icJIst HaTypaJti3alii B iHriil Kpaidi — ctoponi
JIOTOBOPY.

e €Bporieiicbka KOHBEHIliST PO IPOMASHCTBO,
migmcana 6 smcronaza 1997 p. y CrpacOypsi.
[1s1 KOHBeHIIisI € TPUKJIAJIOM TOTO, 1110 OCTaH-
HiM YacoM MPOCTEKYEThCS TEHIEHITIS 10 JTibe-
paJtizartii moaBiliHOrO (MHOKUHHOTO) TpOMa-
JSTHCTBA B MixkHaposHOMY 1pasi. BigmosigHo
1o 1iei Konsenttii gepsxkaBa-yJ4acHUIIS 103BO-
JISIE TPOMaJIsTHAM aBTOMATUYHO HaGyBaTH iHIITe
TPOMAJIAHCTBO IIPU OIPY>KEHHI, & TiTAM — IPU
HapomkeHHi. KoHBeHIi€l0 Takox mependa-
YAETHCS BAXKJINBE TOJOXKEHHSA PO Te, IO I'PO-
MaJAHU JIepsKaBU-YYaCHUIL, AKi MalOTb iHIIe
TPOMAJITHCTBO, Ha TEPUTOPii Aep:KaBU-ydac-
HUILi, e BOHU IIPOKMUBAIOTH, MAIOTh PiBHI ITpa-
Ba Ta 060B’AI3KM 3 TPOMA/ITHAMM TIi€T IEPIKABHL.
Bunarku craHoBiaTh Jmile ekl moJiTudHi
npasa i BUKOHaHHS BiliCbKOBOTO 060B’SI3KY.

[Tpuknagom 6araToCTOPOHHIX yroj 3 MHUTaHb

rpoMajigHCTBA € 6araToCTOPOHHS Yyroja, yKJaje-
Ha B 1950 p. MK CKaHAMHABCHKUMU KpaiHaMU —
[Isemnieio, Hopserieio ta lanicro. Yroma 6yaa ykia-
JleHa 3 METOIO IOJICTIICHHS HaTypasi3allii r(poMasaH
OJTHi€T CKAaH/IMHABCHKOT KPaiHU B iHIIIIH Ta CIIPOIIEH-
HsI IIOHOBJIEHHSI Y TPOMAJSTHCTBI 0Ci0, sIKi BTpaTu-
JW TPOMAJSHCTBO ONHI€l AEP/KaBU-CTOPOHN 4Yepes
HaTypaJisaiiio B iHImii. 3TiHO 3 JOrOBOPOM Miciie
HapPOJKEHHS i Micile TPO’KUBAHHA B iHITIN CKaHU-
HaBCHKill KpaiHi MPUPIBHIOETHCS 10 HAPOKEHHS U1
MPOKMBAHHSA Y BJACHIN [ep:kaBi; 1eil peskuM CTO-
CYEThCS JInTIIe 0cib, IKi HaOyJ Il TPOMaJISTHCTBA CKaH-
JIMHABCHKOI KpaiHN Yepe3 HapOo/;KeHHs BkKe Y JAPYro-
My TIOKOJIiHHi, TOOTO SIKIO GATbKU Ii€l 0coOu Tex
OyJn Bijl HAPOKEHHS TPOMAIHAMU JAHOT CKaH/IM-
HaBChbKOi Kpainu BikoM Big 21 10 60 pokis; oci6, mo
MafoTh 10-piunHy ocimicTh B iHIIIH CKaHAWHABCHKIN

KpaiHi i He migmazagsn B TOW 4ac Tij KpuMiHAJIbHE
nokapanus [10, 6].

SIkmo BuUHWKAE TpobIeMa BCTaHOBIEHHS TPO-
MaJSTHCTBA 6iHanI/I/:LiB rnepej HalliOHAJIbHUM abo
Mi’KHapOJHUM CYJIOM, TO B TAKOMY BUIIQJIKY CY/Ti
KOPUCTYIOTBCA PillleHHAM, NPUHHATUM MixkHapo-
aum cynom OOH y cnpasi Horreboma, sikuii GyB
o/iHOYacHO rpomajisiHuHoM JlixTenmreiiny i I'sare-
MaJu.

[Tpobiiema MOABIHOrO TPOMAASHCTBA CTA€ BCE
GiIbIT 3HAYYIIOIO | B YKpaiHi yepes BILIMB SIK 30B-
HiHIX, Tak i BHyTpimHIX unHHUKIB. HeronasHiit
koHdrikT Mizk Pociiicbkoio @eznepartieio ta [pysieio
3 OOIDYHTYBaHHSIM arpeCUBHUX Aiil HeOOXiZHICTIO
3aXUCTy POCICHKUX TPOMasiH Ha Teputopii [pyaii
aKTyaJidyBaB TMTAHHS II0J0 PO3POOKM MeXaHi3-
MiB BUSBJIEHHI Ta 3aro0iraHHs BUMAKaM I1O/Bili-
HOTO TPOMaJISTHCTBA B YKpaini. 3 apyroro GoKy, B
YKPAiHCbKOMY IMOJITUKYMI HeMac €AHOCTI MLI0J0
PO3B’sI3aHHA IPOOIEMH IOABIIHOTO TPOMaAAHCTBA i
IIPOIOHYIOTHCA JiaMeTPaJbHO IIPOTUJICIKHI ITiAX0U
210 i1 BperyJioBaHHsa — BiJl 06rpyHTyBaHH${ JIOIiJIb-
HOCTi 3alpoBa/IKEHHsT B YKpaiHi MoJBiHiHOTO T'po-
Ma/ISHCTBA JI0 KATeTOPUYHOTO 3allepedeHHsT MOKJIIN-
BOCTi Oimarpusmy.

3okpema, Jgigepu [laprii perionisB npotsirom Bu-
6opunx kammnamniii 2002—2004 pp. y ¢Boix myb/riuHmx
BUCTYTaxX OOTPYHTOBYBAJIHM TEPEBATH TOABIHTHOTO
rpoMajsTHCTBA st YKpainu. Cepell apryMeHTiB, sIKi
HaBO/IMJINCH HA KOPUCTb 3alIPOBA/IKEHHS 110/[BiiTHOTO
TPOMAJITHCTBA, HAUTIONTUPEHIMMMHU OYJIN TaKi: MoJI-
BilfHE TPOMAJSTHCTBO aCTh MOKJIUBICTH 00’emHaTh
VKpAIHIIB yCbOTO CBiTy; CIPUATUME IIOCUIEHHIO
BIIMBY YKpaiHu B KpaiHax JIpyroro rpoMajigHCTBA
Ta YCIIIIHOCTI IIPOIECY €BPOIHTErpallii; IO3UTUBHO
BIJTMHE HA MIPUTLJIUB /10 ¥ KpaiHu TPYJIOBUX PecypciB
Ta Ha 3aJIy4eHHS eKOHOMIYHUX MOKJINUBOCTEN KpaiH
JIPYTOro rpoOMaJigHCTBA YKPAIHIIB; CIIPUATUME CIIPO-
IIEeHHIO Be/leHHS 613Hecy JULA TiAIPUEMILB; TTOKpa-
IATH TTPABOBUH Ta COIiaJbHNUM 3aXUCT YKPAiHIIiB 3a
KOPZIOHOM.

Bomnouac ononenTn neramnizariii moaBiiiHOTO TpO-
M/ISTHCTBA CJIYITHO 32yBaKYIOTh, IO B YKPAIHCHKOMY
KOHTEKCTi MOJBiliHEe T'POMA/IIHCTBO MaTHMe Iiepe-
nmycim HeraTuBHI Haciakn. [e o6yMOBJHO€Tbc;1 0co0-
JIMBOCTSIME PO3BUTKY JIepPsKaB, sIKi mepeGyBaioTh Ha
MIJIIXY CTAHOBJIEHHSI. 30KpeMa, OimarpusM rajabMye
rpoiiec (HOPMYBaHHS CHIJTBHUX I[IHHOCTEH, TIPiOpU-
TETiB PO3BUTKY Hallii Ta, BiANIOBIHO, €IHOCTI HAPO-
ay. THeTuTyT 6inarpusMy HiBeIIOE MillHICTh CTIHKOTO
IOPUJIMYHOTO 3B’SI3KY, SIKUI iCHYy€e MiXX IPOMaJsTHU-
HOM 1 J1epsKaBolo, nocaab oY n CTPUKHEBUH iHCTU-
TYT Jep:KaBHOI CUCTEMU — iHCTUTYT I'POMAJIIHCTBA.
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HacrmikoM TONMPEHHs MPaKTUKY HaOyTTS TOJ-
BITHOTO TPOMAJIHCTBA MOXYTh CTaTH MiKHAPOJIHI
KOHMITIKTH, TOCTabIeHHS CITPOMOKHOCTI JEpKaBU
BIJIMBATU HA CBOIX IPOMAJIAH, a TAKOXK 3aXUINATH IXHi
iHTepecu 3a KOpIOHOM. BiraTpuam 4acTo BUKOPUCTO-
BYETBCSI [I7IsT YXUJIEHHST Bifl 00OB’SI3KiB TPOMAISTHIHA
nepen iepskaBoio (BilicbkoBa curysk6a, criiara mojar-
KiB), /LIS TIOJIETIIEHHS KPUMiHAJIBHOT JiS/IbHOCTI.

AHasti3 YMHHOT HOPMATUBHO-IIPABOBOI Gasu y IIiii
cepi cBiTUNTD PO HASIBHICTD 3HAUHUX IIPOTAJINH Y
3aKOHOJIABCTBI 1010 PO3B’sI3aHHS TPOOJIEME TTOJI-
BilfHOTO TPOMAJITHCTBA B Y KpaiHi.

Y 3akoni Ykpainu “IIpo rpomajasHcTBO YKpai-
un”, npuitaatromy 2001 p., BU3HAYEHO, IO 3aKOHO-
JIABCTBO YKpaiHU 1IPO IPOMA/STHCTBO I'PYHTYETHCH,
BiamosiaHo n0 c1. 4 Koncrurytii Ykpainu, Ha npu-
HIwT “exmroro rpoMasicTea’ [1].

Bonrouac y 3akoHi Hemae BU3HaueHHs Gimar-
puamy abo MHOKHHHOTO TPOMAJSHCTBA, a Cepejl
MPUHIMIIB Jlep:KaBHOI nostituku (cT. 2) BifcyTHIN
MPUHIMI HEAOMYyCTUMOCTI Takux Bumankis. Hato-
MicTh 3amobiranHs SBUILY Oe3rPOMaASHCTBA CEPejl
OCHOBHUX IIPUHIIUIIB Jiep:KaBHOI OJITUKY Y 3aKOHI
3akpirmieno [2, 10].

Sxuo mpoiec HaOyTTsI YKpaiHCHKOrO rpoma-
JISTHCTBA iHO3EMISIMU U BiZ[ITOBiZIHOT BTpAaTH IXHBOTO
TIONEPEAHBOTO TPOMAJAHCTBA MA€ CYIIPOBOJKYBa-
THCh, 3TiZIHO i3 3akoHoM YKpaiau “IIpo rpomanstc-
TBO YKpainu’, 1oCTaTHIMU TapaHTisiMu (iHO3eMeIlb,
AKUWA TIPeTeHAY€E Ha OTPUMAHHSA YKPaiHCbKOIO
TPOMAJIIHCTBA, MA€ MOJAATH JAeKJapallifo Mpo Bil-
MOBY Bi/l iHO36MHOTO TPOMAJSTHCTBA Ta IPOTSATOM
JIBOX POKIB IOAATU WiATBEP/KYIOUl JOKYMEHTU
IIPO BUXIiJ i3 rpoMajAHCTBa BiJl YIIOBHOBA)KEHOIO
OpraHy BiJITOBiIHOI lep:KaBy ), TO TIPOIleC MiJTBEp-
JUKeHHST OTPUMaHHSI YKPAiHCbKUMM TPOMaJsIHAMU
iHO3E€MHOI0 TPOMAJAHCTBA MPAKTUYHO HE BU3HA-
YeHUH y 3aKOHOAABCTBI it moTpebye BGibin 4iTKOTO
BPEryJIIOBAHHA.

BiamosizHo, ocobmuBy yBary npuseprae ct. 19
3a3HaueHoro 3akony Ykpainu “IlizcraBu mis BTpa-
TH TpPOMajsiHCTBa YKpainu”. 3TigHO 3i crarreio
miJIcTaBaMK JIJI BTpATU T'POMA/AHCTBA YKpaiHu €:
H0OpoBiibHE HAOYTTS MOBHOJITHIM TPOMASTHU-
HOM YKpaiHu TpPOMa/IsIHCTBA iHIIOI Jiep:KaBW; Ha-
OyTTS TPOMAIAHCTBA YKpaiHU BHACJIZOK OOMaHy;
NMOOPOBITbHUIT BCTYN Ha BiliChKOBY CJIy:KOY iHIIOL
nepskasu. JIoOpoBibHUM  HAGYTTAM TPOMaJISHC-
TBa IHIIOL JepsKaBy, 3TIIHO i3 3a3HAYCHOIO CTATTEIO,
BBAKAIOTBCA BCi BUTIAJIKU, KOJIV TPOMAJITHUH Y Kpai-
HY JJist HaOyTTsI TPOMA/ITHCTBA THINOI [IepsKaBy MaB
3BEPHYTUCA i3 3ad4BOI0 YU KJIOIOTAHHAM IIPO TaKe
Ha6yTT;1 BiZIITOBiIHO 710 TOPAKY, BCTAHOBJIEHOIO Ha-

IiOHATBHUM 3aKOHOZABCTBOM JIEP:KaBHU, TPOMAISTHC-
TBO sikoi HabyTO. OTXe, y 3aKoHi He BPEryIbOBAHO
mpobieMy 3 TOABIHHUM TPOMAISTHCTBOM, HaOyTUM
0c00010 32 IEBHUX YMOB 0e3 0c0OMCTOr0 3BepHEHHS
(aBTOMATUYHO), Ta 3 Bi/IMOBifabHICTIO 3a CBiloMe
MIPUXOBYBAHHS TOABIHHOTO TPOMAISTHCTBA [3].

CxJ1a/10BOI0 3aKOHO/IAaBCTBA ¥Y KpaiHu IIPO rpoma-
ngauctBo 3 2006 p. crama €Bponelicbka KOHBEHIIIs
PO TPOMAJAIHCTBO. Y Hill MIiCTUTbCS cIeliajbHa
riaBa V, IpUCBIYEHA MHOKUHHOMY TPOMAJITHCTBRY,
CT. 25 4KOi 3a3HAYAETHCH, 1110 MTOJOKEHHSA KOHBEHITIT
He 0OMEKYIOTh TPaBO JIePKaBU-yYaCHUI BCTAHOB-
JIIOBAaTU Y CBOEMY BHYTPIINIHBbOACPKABHOMY IIPaBi
npuHImnm 36epekenns abo BTpaTH IPOMAASHCTBA
npu HaOyTTi rpoMaAsgHCTBa inmoi kpainm [4, 278)].

3rigno i3 3akonom Yxpainu “IIpo rpoMazisTHCTBO
Vxpainn” nutants HaOyTTS Ta BTPATU TPOMAISIHC-
TBa YKpainu Bupinryiorbca [Ipesugentom Ykpainu
ta Kowmicieto 3 nmutanb rpoMazasgHcTBa 1pu [Ipesu-
JleHToBi Ykpainu [2, 17].

VY ciuni 2009 p. mieto Kowmicieio 6ymno posris-
HyTO 425 cnpaB ocib 11010 HabyTTs rpoMasHCTBA
Ykpainu ta 343 110710 TPUTTUHEHHS TPOMAJSTHCTBA
Yxpainu. Y 2008 p. 3a pitnennsimu [Ipesunenrta Yk-
painu, Opra"iB BHYTPINIHIX CIIPaB, AUIJIOMATUYHUX
MIPE/ICTAaBHUIITB T4 KOHCYJIbCHKUX YCTAHOB Y KpaiHU
rpoMagsaHcTBO YKpainu Habyau 45873 ocobu, npu-
[IUHEHO IPOMAISTHCTBO Y KpaiHu 5456 ocobamu.

Cepen opraHiB BHKOHAaBYOI BJIaAu, sKi OepyTh
y9acTh y TPOIEAYPi OTPUMAHHS TPOMASIHCTBA Ta
mos3basienHHs fioro, 3akonoMm Yxpainu “ITpo rpoma-
ISTHCTBO YKpaiHu’ BW3HAYEHO “CIIeNiabHO YIIOB-
HOBQ)KEHUI IEHTPAIbHUI OpraH BUKOHABYOT BJIa/IU
3 IUTaHb rpoMaisiHcTBA” (HUM Ha cboro/iHi € Minic-
TEPCTBO BHYTPIllIHIX cripaB Ykpainu), Minicrepc-
TBO 3aKOPJOHHUX CIIPaB ¥ KpaiHu Ta AUTLIIOMAaTUIHi
MPEJICTAaBHUIITBA 1 KOHCYJIbCTBA Y KpaiHu, sKi Bifl-
MOBIIHO 10 CT. 24, 25 MalOTh TPUIMATH JOKYMEHTH
IIOZI0 BUXONy 3 TPOMAJSIHCTBA YKpaiHW, BUBUYATH
HAgBHICTb IiACTaB [JIsI BUXOLY i3 I'DOMAISAHCTBA
Ta 1epeBipATH BCi HeoOXiAHI HOKyMEHTH, BUIyda-
THU TIPU BUXO/Ii 3 TPOMAJFHCTBA Y KpaiHU macmopTu
rpoMaJisHUHA Y Kpainu Ta 3a3HavyeHi B 3akoHi iHmri
JOKYMEHTH.

Heo6xiaHOo 3BepHYTH yBary Ha BiJICyTHICTD y 3a-
koHi Ykpainu “IIpo rpomaagHcTBO YKpainu’ cepen
Oprauis JIepKaBHOI BJIa/{4, BU3HAYCHUX Y BIAOBIJ-
HUX MUTaHHAX, JlepKaBHOI MPUKOPAOHHOT caykOu
Vxpainu ta JlepskaBHOi MUTHOT caryskOu Y Kpainu, sKi
3a mpodisieM CBOIX TIOBHOBayKEHb MOXKYTh OYTH Jli€-
BUM ME€XaHi3MOM BUSBJIEHHS Yy TPOMAJAH Y KpaiHu
JIOKYMEHTIB, II[0 CBiIYaTh PO HAABHICTb Y HUX I'PO-
MA/ITHCTBA iHIINX JIePKAB.
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Posrangmatoun iHo3eMHUIT OCBiT HEAOMYTIIEHHS
sBUINA OIiIAaTPU3MY Ta MHOKHHHOTIO TPOMAISHCTBA,
MOYKHA BUOKPEMUTHU 3arajbHi 3aX0AU BHYTPIIIIHbOI
Ta 30BHINTHBOT TIOJIITUKY JIEP;KaB MO0 PO3B’I3aHHS
i€l HpO6JIeMI/I. Cepez 3aX0/1iB BHYTPIiIIHBOT MO TH-
KU: 3aKOHO/IABYl aKTH, SIKi MiCTATH HOPMHU, CIIPSMO-
BaHi Ha omTario ocib (MOKIUBICTb L0OPOBITBHOTO
BUOOPY TPOMAJAHCTBA TIPU 3MiHI JIepKaBHOTO Cy-
BepeHiTeTy TEePUTOPii MPOKUBAHHA); HAJ[AHHS T'PO-
MaJIIHCTBA AUTHHI 32 “IIpaBOM KpoBi” 6aTbKa, SKIIO
MaTu Ma€ iHo3eMHe IPOMa/STHCTBO; 30epesKeHHsT IPo-
MaJITHCTBA 32 KIHKOIO B pa3i 3aMiKiKs 3a iHO3eMIIeM;
BCTAHOBJICHHA KiJIBKOCTI ITOKOJIIHb iMMIrpPaHTiB, SAKi
MOKYTb 32 “TIPAaBOM KPOBi” TIPeTEeH/IyBaTH Ha TPOMa-
IaHcTBO |7, 9.

Cepenl 3ax0/1iB 30BHINTHBOT TOJIITUKN e(peKTHB-
HUM MEeXaHi3MOM 3a106iraHHs BUIIAKaM TOJBiHO-
0 TPOMAJIHCTBA € CIieliajJbHi MiKHAPOHI J0TOBO-
pu. YKpainoio 6yJ10 VKJIQJICHO HU3KY BIJAIMOBIHUX
norosopis 3 kpainamu CH/I, 30kpema 3 I'pysieto, Ka-
saxcranoM, Kupruscranom, Ys6exkucranom. IIpore
Ha CbOTO/IHI YKpaina nenoHcyBasia yrojau 3 ['pysieio
Ta Y36€eKUCTaHOM Y 3B’sI3KY 31 SMiHAMMU B X BHYTpIlll-
HbOMY 3aKOHO/IaBCTBi 1TPO IPOMA/ISTHCTBO, 1O CIIPHU-
YUHUJIO HEY3TO/[PKEHICTDb 3 TOJIOKEHHSIMU 3TaJlaHnX
yrox [12, 34].

Ortike, MpoaHai3yBaBIIM CHUTYyaIlifo, sSKa HUHI
BUHWKAE B MUTAHHIX iHCTUTYTY TO/ABIMHOTO TpoMa-
JIAHCTBA, TPOTIOHYIO BXKUTH 3aXO/iB AJS MOJAJIbIIO-
TO HOPMaTUBHO-TIPABOBOTO Ta OPTaHi3aIliiHO-yTIPaB-
JIIHCBKOTO BJJOCKOHAJICHHS iHCTUTYTY TPOMAJITHCTBA
B Ykpaiui. [HiniaTusa 1010 ix mpakTUYHOTO BTiJI€H-
Hs Morja 61 HanexaTu [1aBi gep:xaBu Ta 1mepenba-
yaTu:

e BHeCeHHd 3MiH /10 3akoHy Y kpainu “IIpo rpo-
MaJISHCTBO YKpaiHu’ B 4aCTUHi JJOTIOBHEHHS
NPUHITUIII B, HAa IKUX IPYHTYETHCS 3aKOHO/[aBC-
TBO YKpaiHU MTPO TPOMAJITHCTBO, IPUHITUTIOM
HEJIOITYCTUMOCTI TIO/IBIHHOTO Ta MHOKUHHOTO
TPOMAJIIHCTBA 3 OJJHOYACHUM 3aKOHOJIABYUM
BU3HAQUYCHHAM CYTi IUX IMOHATb 3 METOI0 iX
OJTHOBHAYHOTO PO3YMIiHHS Cy0'€KTaMU 3aCTO-
CYBaHHSI, a TAaKOXK 3alIPOBaKEHHS 000B’I3KY
FPOMA/ITHUHA TIOBIJIOMJATA  BiZIIOBIHI Op-
TaHU JIeP;KaBHOI BJIAJIA MPO OTPUMAHHS HUM
TPOMA/ISIHCTBA 1HIIIOT IepPKaABY;

e BCTaHOBJICHHST 3000B’s13aHHs y 3aKoHi YKpai-
nu “IIpo rpomazsucTBo Ykpainu” amusa lep-
JKaBHOT MIPUKOPAOHHOI cayk6u Ykpainu Ta
JlepsxaBHoi MUTHOI coy:k6u YKpainu y pasi
BUABJICHHA HAABHOCTI iHO3€MHOTO I1acIIopTa y
rpoMaITHUHA Y KpaiHu, TOBiZIOMJISTH TIPO 1€l
(hbakT Ta nmpo pexsizutn mokyMenTa Kowmiciio 3

MMUTaHb TPOMaJTHCTBRA 1ipu [IpesnerToBi YK-
paiam, MinictepcTBO BHYTpilIHIX cripaB YK-
painm ta MiHicTepCcTBO 3aKOPJOHHUX CIPaB
Ykpainu 3 MeTOIO Bi/JIIIOBiZTHOTO pearyBaHH4;

e BHeceHHd 3MiH 710 KpumiHaTBHOTO KOJEKCY
Ykpainu y yacTuHi BBeJCHHS KPUMiHAJIbHOI
Bi/IITOBIIa/IbHOCTI 32 TPUXOBYBAHHS TIO/Bili-
HOTO (MHOKMHHOTO) TPOMA/ISHCTBA;

e BHeceHHd 3MiH 10 3akony Ykpainu “IIpo
IIPaBOBUIl CTATyC 3aKOPJOHHUX YKpaiHIiB”
IIJISIXOM PO3HIMPEHHST 3MICTY Ta 00CSITIB TPo-
MaJISTHCHKUX TTPaB Ha TepuTopii YKpainu 1s
OTPUMYBAUiB CTATyCy 3aKOPJOHHOTO YKpaiH-
1151 B TPY/IOBIH, MiIMTPUEMHUIIBKIH, COTTia/IbHIT,
OCBITHilf, MeIMYHIl chepax TOIIO;

e akTHBizalioo poboru MiHicTepcTBa 3aKOPAOH-
HUX cIpaB YKpaiHu 1I0JI0 IIPOIOBKEHHS Ta
MOTJTHOIEHHST TIPAKTUKY YKJIQJaHHsA JBOCTO-
poHHIX abo 6araToCTOPOHHIX MiKHAPOLHUX
YrOJl CTOCOBHO 3aroGiraHHsi BUIAJKAM TIO[I-
BifTHOTO TPOMA/ISTHCTBA.

Hapasi nane nuranus 10BoJii Barome gk Ha MixX-
HapoOJIHOMY piBHi, Tak i Ha HarioHasbHOMY. Barato
po6JieM BUHUKAE BHACIIIOK KOJIi3iil y HOpMATUB-
HUX aKTaX Pi3HUX jepskas i BapTo Oysio 6 mpuaiuT
[bOMY TIUTaHHIO Oisbire yBarn. Hacammepes, 1mot-
pibHO mOYMHATH 3i CBOEI KpaiHu i CBOro HaIiOHAIb-
HOTO 3aKOHOJIaBCTBA.

=0
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3diticneno ananis, cucmeMamusauino ma Y3azarvHenis MiicHapooHo-npasosux mad
HAUIOHATLHUX AKMIB, CNPAMOBAHUX HA 8PE2YNI0BANHS NUMANHS ZpoMadsncmea. Busna-
ueno 0coOIUB0CMI THCMUMYmMy NOOBIIHOZ0 ZPOMAOSIHCMGEA Y MIHCHAPOOHOMY NpPAsi ma
00CaidNCeHO 11020 OCHOBHI NOJONCEHHS, A MAKONC BUBUEHO MINCHAPOOHULL | GIMUUIHAHULL
0oc6i0 i3 epezymosanis danoi npobremu. byno eneceno enacui sayeadcenis i nPONO3ULii
w000 HAZANLHOZ0 NOKPAUANHSL CUMY Ui,

IIpouseeden ananus, cucmemamusauus u 0606ueHUe MeHCOYHAPOOHO-NPABOBHIX U HA-
UYUOHATLHDLX AKMOG, KOMOPbIe HANPABIEHDL HA YPezYLUPOSANUE B0NPOCA ZPANCOAHCTEA.
IMmo no360AUL0 NPOAHATUSUPOBAMD U 0OOIHAUUM OCOOEHHOCTNU UHCIIUMYMA 080020
Zpaxcoarncmea 6 MeicoynapooroM npaese U Uccie008amn €20 0CHOGHBLE NOLONCEHUSL, 4 MAK-
HCe UYUUND MeHCOYHAPOOHDLEL U HAUUOHALLHBLLL ONLIM 8 YPezyIUpOBanuu 0anHot npobie-
MblL U GHECU COOCMEEHHbIE 3aMeUans U NPEOLONCEHUS, KOMOpble cnocobcmeosanu 6ol
CcKOpeliuemy YAy uuenuo CLONCUBULELICS, CUMYAUUL.

In writing this article, the systematisation and generalisation of international law and
national acts, in relation to resolving the question of nationality, was analysed. This allowed
us to analyze and define the characteristics of dual citizenship in international law and to
investigate its main provisions. And also to learn international and national experiences in

addressing.

Hagisiwna 10 6epesHs 2010 p.

301



VIIK 341(292.21)
IBPATIMOB ABLT CAMAJIIIH OIJIH

Miocpezionanvia Axademis ynpasninis nepconanom, m. Kuie

CTAHOBIJIEHHS TA PO3BUTOK MDKHAPOAHO-NMPABOBUX
3ACAA PErYntoBAHHS COUIAJIbHUX BIAHOCUH

B EBPOMNMEACbLKOMY PEFIOHI

Haykosi npaui MAYTT, 2010, eun. 1(24), c. 302-307

Jlocnioncyemvcst cmanosients couianvoi 0epicasu na €6pONeicLKOMY KOHMUHEHMI,
icmopis i cyuacnuil cman coyianvhux gionocun y €sponi.

JlocaiskeHHS IIMTaHHS COIlia/IbHUX BiJITHOCUH Ta
COLAMBHUX IpaB cAra€ y rambumy croiTh. Baro-
MUII BHECOK y HayKOBe OCSTHEHHs Iiei mpobemu
OyB 3pobennii dinocodaMu JaBHUHI. AHAJII3 TOJIi-
THKO-TIPABOBOTO TJIyMayeHHs IMOHATTS COIiaJbHUX
BiJIHOCHH TTOKa3yE, 10 B 6araThoX JOCTIKEHHSIX 1€
MOHATTS TiCHO 30JIMKYETHCS 1 HAaBiTh MOEAHYETHCS
3 oHATTAM ziepkaBHocTi [1, 20]. Teopernuna koHc-
TPYKILiA COLiaJIbHOI IepKaBU CKIAIAETLCA ITOCTYIIO-
BO, BiAIIOBIIHO 0 YCBiZIOMJICHHSA T'POMAJAHCHKUM
CYCIIBCTBOM 06 €KTHUBHOI TOTPeOU B 3MiHI CyTHOCTI
JIepKaBU.

Tpe6a 3ayBaKUTH, IO i/1es COLIaIbHOIL Jep:KaBU
BUHMKJIA SIK a/IbT€PHATHUBA JTi0epaibHiil fepsKaBi, ska
IPOJEMOHCTPYBAJA CBOIO HECIIPOMOKHICTD Y 3a0€3-
IeYEHHI COIiaIbHUX IIPaB i TiZIHOTO PiBHA JKUTTS BCIM
rpoMastHaM. SIKIo Teopist KIacKuHOro Jibepajismy
BUXO/IMJIA 3 (POPMAJIBHOTO TIPOTOJIOTIEHHS TIPaB JIO-
JIMHY, aJle HiYoro He IIPOIOHYyBaJla A IXHbOI peali-
3arii, To coriasibHa JeprkaBa HAIOBHUJIA PeaIbHUM i
KOHKPETHUM 3MiCTOM IIpaBa KOXHOI Joguiu. To6To
MO’KHA 3POOUTU BHMCHOBOK, IO COILiajbHa AepiKa-
Ba HE TiJIbKM MPOTOJIOIIYE, a 1 3/1iICHIOE MOJITUKY,
CIIPAMOBaHY Ha 3a6e3Ie4eHHs COIiaJbHUX IIPaB rPo-
Ma/[STHUHA.

CraHOBJIEHHST COTiaTbHOI /IepsKaBy Ha €BPOTIEii-
CHKOMY KOHTHMHEHTi 0OyMoBJeHe crenudikomo Ji-
GepastisMy KOHTMHEHTaJbHOi €Bponu i BEUMOramm
yacy ii 3amoyarkyBaHHA. 3BasKAO4M Ha Ii 00CTaBy-
HU, MOKHA 3POOUTH TaKi BUCHOBKIL IIO-TIEPIIE, CO-
miaJbHA JlepKaBa PO3TISAMAETHCA IK 3aKOHOMipHUN
MPOAYKT IIPOIECY €BOJIONIi TPOMaJSTHCHKOTO CyC-
MMIbCTBA B HAIPAMI 0 T'POMAJAHCHKOIO CYCIiJb-
CTBa COLaJIbHOI JeMOKpaTii; mo-apyre, coliajabHa
JepskaBa BUHUKAE BHAC/IIIOK 3MiHM HmifBaauH ibe-

PaJIbHOI JIepskaBH, M0 Hepenbadac MoeTHaHHs TO-
TOYKHOCTI 1 BIAMIHHOCTI; IIO-TPETE, COlliajibHa JeprKa-
Ba MTPOEKTYETHCS i peai3y€eThCs SIK KOHCTUTYIIHHUHT
MPUHINIL, 1[0 BXOAWUTb /IO CKJAAy IeCKPUITUBHOI
KOHIIEMIIiT “ZIeMOKPAaTUYHOI, COIiaJibHOI IMPaBOBOI
JiepkaBu”, B Kiil BiH y3ro/KY€TbCs 3 TPaAULiHHUMU
KOHCTUTYIiHUMU 3acazami [ 1, 29].

[MouaTTs “corianbHa Aepskaa” GyJI0 3aNpoBaJKe-
HO 110 HayKoBoro o6iry JI. @ou Hltaitnom y 1850 p.,
NpoTe aKTUBHA TeOpeTHYHa Po3pobKa aaHoi mpobiie-
MU postiovasacst B nepriii nososuni XX ct. [neoso-
TiYHOI0 OCHOBOIO “COIiaIbHOI JIepsKaBW” CTaJU T10T-
aaam anraificbkoro exkonomicra [Ibk. Keiirica, axumit
0OrpyHTYBaB HEOOXIAHICTD AEPKAaBHOTO BTPYYAHHS B
COIIATbHO-eKOHOMIYHY cepy 3 METOIO 3arobiranms
€KOHOMIUHUM KpH3aM, 6e3pobiTTIO, MiABUIIEHHS 100-
poOyTy HaceJIeHHsT Yepes IepeposIIoiI JOXOMIB MikK
pisaumu cortianbaumu rpytamu [1, 30]. Tepmin “co-
miasmpHa Jep:kasa’ Brepiie odiriiino BxuTo B Komc-
tutyrii MPH 1949 p. i, BiacHe kaxy4u, Jiuiiie mmicist
IIbOTO YBIMIIOB y MIUPOKHUiT HAyKoBHil 06ir [1, 30].

Jocaigauku BUJIIAIOTE TPU OCHOBHI CyTHOCTI
napajurmMu jJepsxkaBu 3arajabHoro 106podyTy: 1) co-
LiaIbHI IIpaBa TPOMAAAHMHA, AKI € CYTHICTIO inel
JepKaByU 3arajibHOro A00pobyTy; 2) y aepsKaBi 3a-
TaJIbHOTO z[o6po6yTy OCHOBHa BIiJIOBi/IaJIbHICTH
3a coliajbHe 3a0e3IeYeHHsT MOKJIaJeHa Ha YPs;
3) 106pobyT (iHAHCYETHCSA B OCHOBHOMY 4€Pe3 IIpsi-
Mi BUTpaTn Ha couianpii norpebu [2, 23].

3amovyaTKyBaHHS COIiaIbHOI IepsKaBH i cotiab-
HO-eKOHOMIYHUX TIPaB JIOANHU BiIGYBAa€ThCS B Te-
piox dyukitionyBanus gibepanbhoi aepskasu. Came
JibepanbHOIO JIEPKABOI0 3aTOYATKOBYETHCS TPaIH-
11ig 3aKpillIeHHsa B KOHCTUTYILIAX He Cy67€KTI/IBHI/IX
COIiaTbHO-€KOHOMIYHUX TIPaB JIIOJIMHU, a TIPOTPaM-
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HUX 3aBAaHb ACPKABH, IKIMU BOHA 3000B’a3y€ cebe
JIO COTIiaJIbHO Opi€HTOBaHOI AistmbHOCTI. Bukmranen-
H$ KOHKPETHUX 11PaB 1[i€l KaTeropii nepeHoCuThC Ha
PiBEHb TOTOYHOTO 3aKOHO/IABCTBA.

3a ymoBu ikcariii cucTeMu COMiaJbHUX IPaB
rpoMa/isiH (ITPaBO Ha BiJIbHY IPallio, Ha colliaibHe 3a-
Gesrever s, Bi/IOYNHOK, OCBITY, COIHaTbHY IOTTOMO-
Iy, ieHciiine 3abesnevyenns, colfianbHe CTpaxyBaHHs,
OCBITY, TiIHUH PiBEHD JKUTTH TOIIO), MU OTPUMYEMO
JIOBOJII YiTKi OPIEHTUPH, 3 AKUMU MOKHA ITOPIBHATHU
peasbHUIA CTaH MO/I0 IOTPUMAaHHS IIUX 11paB [ 3, 45].

[HIIMM esleMeHTOM 3alTPOTIOHOBAHOTO BU3HAYEH-
HS € HATOJIOC HA ITO3UTUBHOMY XapaKTepi peryJaioBaH-
HSI COIliaTbHUX BiZIHOCWH. BKa3ytoun Ha TO3UTUBHUN
XapakTep COLiaJbHUX IPAB, MU TUM CAMHM POOUMO
HATOJIOC HA TOMY, IO CTaH COI[IalbHOI GE3IEKH CTae
MOJKJIMBUM JIUIIE 324 YMOBU aKTUBHOI [iIJIbHOCTI 3
60Ky nmepskaBHoi Biaau |3, 47].

Takum urHOM, (BiKCYIOUH 3B’ I30K MiK COITiaTbHOIO
6esmnexoro Ta (hopMoIO (YHKITIOHYBAHHS JI€PiKaBU
(“mmpaBoBa — HempaBoBa JiepskaBa’, “colliasibHa — Ta-
TEepPHAJIICTChKA JlepskaBa”), MU BOJHOYAC BKA3yEMO i
Ha TMeBHY CYKYITHICThb YMOB, 3aB/ISIKU SIKUM Jlep:KaBa
rapaHTy€ HaJIeKHUN PiBEHD COIaIbHOI Ge3MeKH rpo-
MajistH. 3 OJHOrO OOKY, Ile HasgBHICTh 0O3HAK MPaBOBOI
JIepKaBU — BEPXOBEHCTBO IIpaBa, IPIOPUTET IIpaB
JIIOZIMHU 1 TPOMA/ISTHUHA, 3AKOHHICTD TOIIO, a 3 IPYTO-
ro GOKy, — IIe CyTO eKOHOMIYHI YMHHUKH, SIKi Jaf0Th
MOKJIMBICTD JepsKaBi 3a0e31edyBaTH COLia/IbHi IIpaBa
TpOMaJIsTH. X04a OCTAaHHIM 9acoM 371eOLIBIIOTO pui-
JITIOTH yBary caMe eKOHOMivHii geTepminanTi [3, 47].

[TousTTst “coniasbHa epskaBa”’ MOKe PO3TJIsia-
TUCA AK TeOpid I 4K IpaKTUKa, 0 CIIUPACTLCA Ha
KOHCTUTYIiliHe IIPOrOJIOIIECHHSI KpPaiHU COolLliaJIbHOIO
nepskaBoto. Ockinbku Konctutyiiig Ykpainu, rpo-
TrOJIOCUBIIN 1i COLIAJIBHOIO JIEP;KAaBOIO, 3aKpilujia He
CTLIBKYM peasibHui, CKiJIbKM HAJIE)KHUI CTaH JleprKa-
BH, IOCJI/IKYBATUCh MAIOTh cCaMe TeOPEeTUYHI MOJIeJIi
cotianbHOI epskasu [4, 28].

3 mpaBoM JIOAUHKE Ha CBOOOLY KOPECIIOHIYETh-
ca ii 060B’130K OyTH HE3aJIEKHOIO i CaMOCTIHHOIO.
Hesanexnicth 0cobM TiCHO IIOB’sI3aHa 3 IIPABOM
IIPUBATHOI BJIACHOCTI, IIEPBiCHE IIPaBO HA AKY HaJae
npang. OTxe, 1o6 3a0€311e4nTH CBOIO COLAIbHY aB-
TOHOMIIO, JIIoAUHA Mae mpaimosatu. Ileil 060B’ 130K
CKJIQZIA€EThCs 3 ABOX yacTuH. [To-mepiie, koxHMit iH-
JIUBi/I Ma€ B I[bOMY ILJIaHi IIeBHI 3000B’d3aHHS nepezn
06010 i cBOEIO CiM €l0. [To-npyre, ockinbku JroaMHA
€ YJICHOM CYCITiJIbCTBA, JIe TiJTbKU i MOKJIMBUML BiJib-
HUH i BcebiuHMiT PO3BUTOK ii 0cOBGUCTOCTI, BOHA Hece
nepes HUM He 3abe3ledeHuil PaBOBOIO CAHKINIEIO
comianbauii 0608’ 430K, 1110 nepeadadae cr. 23 Kon-
crutynii Ykpaiau [4, 27].

Busnatouwu, 110 nparist € 000B’I3KOBOIO TI€pe/Ly-
MOBOIO T06pO6YTY HOTO PO3IOALTY, TEPepO3mo/Ii-
Jy, 1 JIOIYyCKalOYM IPAaBOMIiPHICTb BUCHOBKY IIPO
060B’I30K TIPAIIOBATH, HEMOKJINBO He TIOTOANTHUCD 3
icHyBaHHSAM IMpaBa Ha Tpaiio. ko cr. 43 Koncru-
Ty1ii YKpainu BusHae 1ie 1paBo, To OCHOBHUI 3aKOH
®OPH e nepenbdayae ioro KOHCTUTYIIHHOTO 3aKPill-
sennsi. Bono nepenbadeHo KOHCTUTYIISIME 3eMeJTb i
Mi>KHapOJHUMU TIpaBamu [4, 28].

Y cy4acHUX KOHCTUTYIIisIX OiJIbIIOCTI €BpOIeii-
CBKUX KpaiH 3aKpIilJIEHO expressis verbis BiacHe He
OCHOBHU MPaBOBOTO 3a0e3MeueH st COLiaIbHOI MOJIi-
TUKH, a NPUHIMII COIAJbHOI JEPKABU Ta IEPEJiK
OCHOBHMX IIpaB i ¢BOGOI JIIOAWHU. 3aKpillJICHHS
imeasy coliaJbHOI AepsKaBU BiZOyBa€ThCs Ha PiBHI
OCHOBHOTO 3aKOHY, TOOTO Ha KOHCTUTYIiTHO-TTPaBO-
BOMY PiBHI, i JleTajli3y€TbCs y HAILIOHAIbHOMY 3aK0-
HOMaBCTBi. KoHCTHUTYIIifTHO-TIpaBOBE 3aKPillJICHHS
BifOyBaeThCSA IBOMa criocobamu: expressis verbis y
3MicTi KOHCTUTYIIT 1 1TIsIX0M (hOPMYyBaHHS KaTAJIOTy
KOHCTUTYIIHHUX 1paB i cobox [5, 756]. Cepen €B-
poTIEHChKUX JIep:KaB 3aKPITJICHHS i/1ealry colliaibHOi
nepskaBu expressis verbis mictutbest B KoHCTHTYITISIX
®PH, Icnanii, @panmii. Pazom 3 UM mpuHITUIT CO-
iaJIbHOT IePsKaBU 3aKPITIEHO expressis verbis y ct. 1
Koncrurytii Ykpaiau, fe 3a3Hadeno, 1o “Ykpaina €
CyBepeHHa i HesasekHa, JeMOKPAaTU4Ha, ColiajbHa,
npaBoBa fiepskasa” [6, 4]. Lle cBigunTh mpo Te, 110 1M0-
P4 i3 cTaHOBIEHHAM B YKpaiHi mpaBoBoi fepskaBH,
Mae 6yt cchopMoBaHa CoIliaTbHa IepsKaBa.

B 1opuamuniii sitepaTypi muTaHHS, MMOB’sI3aHi 3
COIIAJIBHUM 3aXHCTOM; ITPABOBUM PETyJTIOBAHHAM
nopsaaky GopMyBaHH i AiSAIBHOCTI OpPraHiB coliaib-
HOTO 3aXMCTY, BU3HAYAIOTHCA SK COIliaJIbHA MTOJTITHKA
nepskasu [7, 26].

Hacamnepes cirin 3a3HaumnTH, 1110 He iCHY€E €IMHOT
nedinilii conianpHoi moiTHkK, ska Gysa 6 3aKOHO-
JlaBUO 3aKpiljieHa y HOPMATHUBHO-TIPABOBUX aKTaXx.
Kputepismu ii BU3HaUe€HHS BUCTYNAIOTh Bi/IHOCUHHU,
SIKIX BOHA CTOCY€EThCS, KOHKPETHA ITpeiMeTHa cdepa,
if MeTa Ta KOHKpeTHi 3aBnanus. IOpucTu X 3amosn-
YUJIW PO3YMiHHA COLIAIbHOL MOJITUKHU y COIiOJIOTIB,
dinmocodi Ta ekoHOMICTIB.

To10BHOIO METOIO COLIaNIbHOI MOJITUKY € 320e3-
MeYeHHsT OCHOBHUX TIOTped HaceJeHHsT KOKHOI Jep-
JKaBH, 110, B CBOIO YEPry, 3yMOBJIOE HEOOXiMHICTH
AKTHBHOTIO JIEP>KaBHOTO BTPYYaHHS Y PeryJIlOBaHH
cottiasiproi cchepu. IIpeameTom cottiaabHOT IO TUKI
€ colliaJIbHi Bi/[HOCMHU, METOIO AKUX € 3a0e3I1e4eHH
PO3BUTKY 0COOMCTOCTI Ta 3a6e3MeYeH s TiIHUX YMOB
SKUTTS JIOAUHU. A 00’€KTOM COIiaIbHOI TIOJITUKN
BUCTYIIA€ JIIOJAWHA Ta 3a0e3MedeHHsd ii HaJIe;KHUM
JKUTTEBUM piBHeM. ToMy Ha MiKHapOJHOMY piBHi
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PETYJIIOBAHHA BUINE3TaJIAHNX NNUTAHb JOIiJIbHIIIE
PO3TIISANATH Y 3B’5I3KY i3 TpaBaMU JIIOITHI.

TMorpeba B MIZKHAPOAHUX CTaHAApTaX TPaB Jio-
JINHU BIIEpITe janacsd B3Haku Hampukinm XIX cr.,
KOJIM iHJlyCTpiaJibHi KpaiHU 1oYayid IPURMATH TPY-
JI0OBE 3aKOHO/IABCTBO. 3aKOHO/IABCTBO, AK€ ITi/IHAJIO
BapTICTDb IIpalli, MaJI0 HACJIJIKOM IOTipHIeHHS KOH-
KYPYyIOUOl CIIPOMOYKHOCTI IIMX KpaiH II0J0 TUX, AKi
He MaJii TPYJOBOTO 3aKOHO/ABCTBA. EKOHOMiuHA
HeOOXIHICTh MPUMYCHJIA X PAfUTHCS MiK CO6OIO,
110 CIPUYMHUIIO IIOABY IePIINX KOHBEHIN, ¥ AKUX
JlepKaBu IaBaii 3000B’sI3aHHsI HITUM JiepsKaBaM
CTOCOBHO TIpaB CcBOiX TpoMazisiH. beprcbka KonBen-
mist 1906 p. mpoTu mparti KiHOK y HiUHY 3MiHy MOKe
POBTIIAMATHUCS STK TIEPIITa 6araToCTOPOHHS KOHBEHTIIs,
0 Ma€ Ha MeTi 3aXUCT colliaapHux mpas. Y 1919 p.
Oysi0 3acnoBano Mixuapoany Opranisamiio IIpaii
(MOTI), sixa mpuiiHsaaa 6arato KOHBEHIIIH, SKi pe-
TYJIIOIOTh TIPaBa JIOAWHY B ramysi mparti. OTxe, y TO
Yac K KJIaCUYHi MpaBa JIIouHN OyJu BU3HaHi Haba-
raTto pasiliiie 3a COIiaJIibHi 1IpaBa, caMe OCTaHHi Mep-
MMUMU 3HAUIIIN CBOE 3aKPIlJIEHHS B MisKHAPOJHUX
MPaBOBUX HOPMaX.

Heo6xizHo 3a3Ha4mTH, 1110 TEPMiH “lipaBa IioanHu”
BUKOPHUCTOBYETHCS /17151 BUSHAUEHHS IUPOKOTO CIIeK-
Tpa IIpaB — BiJl IpaBa Ha KUTT: 710 IIPaBa Ha KyJIbTyp-
Hy caMOOyTHiCTb. BoHM BK/IIOYAIOTH yCi eJileMeHTapHi
TepeiyMOBU iCHYBaHHS, 110 BiIMOBIZIAIOTD JIFO/ICHKIN
rigrocTi. Ili mpaBa MOXYTh yHOPSAKOBYBAaTUCS i Ha-
3UBaTHUCS TO-pizHOMY. Ha MikHapogHOMY piBHI, 5K
MPaBWJIO, iCHY€E BIIMIHHICTb MiK T'POMAJSTHCbKUMU
Ta MOMITHYHUMHU TIPaBaMHU, 3 OJTHOTO OOKY, Ta eKOHO-
MiYHUMHM, COIiaJIbHUMU Ta KyJbTYPHUMU IIpaBaMH, 3
inmoro. Ines cpopmyBaT OCHOBHI TIpaBa BUHUKJIA Y
3B’13KY i3 MOTPe6OT0 3aXUCTUTH JIIOMHY Bijl THpaHid-
HOTO BUKOPUCTAHHS JIepsKaBHOI Biawm [7, 17].

Icnye xisnbka kiaacudikaiiit mpas moguan. OpHa
3 kacudikailiii momisisge mpasa Ha “KiacuyHi” Ta “co-
miasnbHi”. [lepiri MicTSTh TPOMAITHCHKI TA MO THYHI
paBa i CIpsSIMOBaHi, TOJIOBHUM YMHOM, Ha 0OMEsKEeH-
H4 BJIaJIU JIep>KaBy HaJl JIIOJAMHOI0. [[pyTi BKJIIOYAIOTh
e€KOHOMIiuHi, coriasibHi Ta KyJbTYpHi mpaBa. Bownn,
4K IIPaBUJIO, BUMAraloTh Bi/l JiepsKaBu aKTUBHUX il
JUTST CTBOPEHHST YMOB, HEOOXiTHUX JIJTST 3aI0BOJICHHS
TUX YN iHIIUX TPaB, 30KpeMa, y TaKUX Tany3sX, K
3afHATICTB, OCBiTa Ta OXOPOHA 3M0POB’d. [HMUMU
CJIOBaMU, KJIACWUHI TpaBa TOB’s13aHi 3 060B’I3KOM
JepskaBu  (JiepsKaBHOI BJIaJiM) yTPUMYBATUCH Bijl
TIeBHUX JIiif, a colliaibHi paBa 30608’ A3yI0Th ii Ha/1a-
BaTH NeBHi rapanTii. To6TO, TIepIi — KJIacuuHi mpa-
Ba — 11e 0O0B’I30K JIOCATHEHHS JAHOTO Pe3yJIbTaTy,
a colliaabHi 1paBa — 000B’SI30K HaaTH JJIsT 1IbOTO

3acobu [8, 19].

Posriisiaioun mpasa JIF uHI, HeoOOXiTHO BUILIN-
th pynaaMenTanpii ta ocnoBHi npasa. Myngamen-
TQJIBHUMM BBOKAIOTHCS TIPABO Ha JKUTTS Ta TPABO Ha
HemoTopkanHicTs ocobu. 1o K /10 OCHOBHUX TIpaB,
TO 10 HUX HaJIEKATh Ti, SIKi MAIOTh aOCOMIOTHUI npio-
puteT y BHYTpilmHiil Ta 30BHilHiN nosituni. Boun
BKJIIOYAIOTD YCi MPaBa, M0 CTOCYIOTHhCSI TIEPBUHHNX
MarepiaJlbHUX Ta HeMarepialbHUX MoTped JIOANHU.
OcHoBHi TTpaBa BKJIIOYAIOTD [IPABO HA SKUTTS, TPABO
Ha MeBHUI piBeHb Oe31eKH, MPaBo0 Ha HEJOTOPKaH-
HicTh 0c061, cBOOOAY Biz pabCTBa, TOPTYP, HE3AKOH-
HOTO 110306aBJIeHHS BOJI, JUCKpUMiHAIii Ta iHIIMX
aKTiB, SIKi 3HEBAXKAIOTh JIOJCHKY TifiHicTh. BOoHM Ta-
KO’ BKJIIOYAIOTh CBOOOLY AYMKH, COBICTI Ta peJIirii,
a TaKOK TPaBo Ha 3abesredeHs GisnuHUX moTped
(XapuyBaHHsI, OJIAT, JKUTJIO, METNYHE 0OCTYTOBYBaH-
HsT) Ta iHIIi cyTTEBI IpaBa, HeoOXiaHi 1151 GisUIHOro
Ta MOPAJIbHOTO 3/0POB’SI JIIOIMHT.

3a tiero cuctemoro kiacudikarii icaye e omHa
rpyna mpaBs — “npana yyacTi”’, — gKi € CyTTEBOIO Iie-
PeayMOBOIO JIJIST 3aXMCTy OCHOBHUX TIPaB JIIOJWUHMU.
Bonu Brioyaroth y cebe rpOMaSTHCHKI, TTOMiTIYHI,
€KOHOMIYHI, CoIiaJIbHi Ta KyJIbTYPHI IIpaBa.

Icnye takox knacudikariis, 1mo moginse npasa
JIIOIMHU Ha TIpaBa IepIioro, JAPyroro Ta TPeThOro
nokosninusg [9, 24]. [lo mpaB mepmoro MOKOJIiHHS
HaJsleskaTh TPOMA/ISTHCHKI Ta 1mtositnydi mpasa. Ipa-
BaMM JPYTOrO TOKOJIHHS € COIiaJbHO-€KOHOMiYHi
Ta KyJbTYpHi mpasa. [IpaBamMu TpeThOTO MOKOTIHHS
€ Tak 3BaHi mpaBa “coJiiapHoCTi”, sIKi BKJIIOYAIOThH
IIpaBO HA MUpP, HA YNCTE€ HABKOJUIIHE CEPEOBU-
e, Ha piBHE KOPUCTYBAHHS CITJIBHOIO CHAIIINHOIO
JgojicTBai T. /1. ¥Yci 11i mpaBa € KOJTeKTUBHUMU.

Yci naBezeni kateropii 1mpaB HaGyJiv BTieHHs
Yy HaWBaXJIMBIIIUX MiXKHAPOIHO-TIPABOBUX JOKY-
MEHTaX, OJIHUM 3 SIKUX € 3arajbHa JieKJapallis mpas
moanan (3AILJT) 1948 p. KitouoBuit npuHIum co-
[iaJIbHUX Ta €KOHOMIUHUX IIPaB, HABKOJO AKUX Oy-
JIYETHCsI BCsT iX cucTeMa, 3adikcoBano y .1 ct. 25 3a-
raJibHOI IekJapartii mpas jgoauan: “KoskHa JfouHa
Ma€ MpaBo Ha TaKWH KUTTEBUN PiBeHbB, BKIOYAIOYN
XapuyBaHHs, OJAT, MEAWMYHUI AOIJIAA i HeoOXimHe
coriasbie 0OCTYTOBYBAaHHSA, KW € HEOOXiTHUM
JUISL MiATPUMKH 310pOB’s i 1o6pobyTy ii camoi Ta ii
ciM'i, i mpaBo 3abesmedeHHsT y BUIAAKy 0e3p0oOiTT,
IHBAJIZIHOCTI, BJiBCTBA, HACTAHHA CTAPOCTI YU iHIIO-
IO BUTAJIKY BTPATH 3aCO0iB 10 ICHYBaHHS 3 HE3aJI€XK-
Hux Big Hei obcrapun” [10, 27]. BusHnauenHio kosa
comianpuux npas y 3/ILJI npucssueno ct. 22-26,
OJ/IHAaK BOHU He 6yJII/I BiJ{HECeHI 10 OKPEMOTO PO3/IiJLy.
Jlo 1imx mpaB HajiesKaTh: IPaBo Ha colliaabHe 3abese-
4yeHHd (CT. 22); MpaBo Ha BiIMOYMHOK Ta Ha OTLJIavdy-
BaHy BifMyCTKY, HOPMyBaHHs TPUBAIOCTI pPoOOYOro
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nus (cr. 24); npaBo Ha Ipamio, BiabHMIT BUGIp 1pa-
11i, Ha CIIpaBeJINBI Ta CHPUATIUBI YMOBU Ipalli, Ha
3axuCT Bixt 6e3pobiTTst (cT. 23); MPaBO Ha YTBOPEHHS
npodeciitHuX CITJIOK Ta Ha BiIbHUI BCTYH 710 HUX 3
METOIO 3aXMCTy CBOIX iHTepeciB i T. 1. [11, 2718].

Opnnak Tpeba 3ayBaskuTH, 1110 TpobiemMa kiacudbi-
Kallii mpas JioAnHN Ha “Kjacuuni” (rpoMaIsTHChKi Ta
nostitnyni) i “Hexsacuuni” (conianbHO-eKOHOMIUHI
Ta KyJbTYPHi) BUHUKJA 1€ 3a/[0BIO /10 CTBOPEHHS
3araJibHOI JieKJIapaltii mpas JIIOJAWHY i cTajla MpuJu-
HOIO “PO3TO/Iiy” KaTajoTy IMpaB JIOAUHU 3a IBOMA
OKPEMUMM Mi’KHAPOJAHUMU IIaKTaMHU.

VxBanena sk pesomoniss ['enepanbaoi Acambiei
OOH, 3/II1JI He € MixkHapogHuM goroBopoM. Ha
OCHOBIi 3aranbHoi Jekmapaitii mpas JioauHn Komicis
OOH 3 npas JoanHE PO3POOUIIA 3alIPOIIOHOBAHI B
1966 p. 11 IPUITHATTS IOPUANIHO 000B’I3KOBI 10~
KyMeHTH — MiKHapOAHUI MaKT PO IPOMAISHCHKI
Ta moJiThYHi mpasa Ta MizKHapOHUH TIAKT TPO €KO-
HOMiuHi, colia/bHi 1 KyJbTYpHI 11paBa, sKi HalII0B-
Hillle BU3HAYUJIN IIE€PEJIK Ta 3MICT OCHOBHUX IIpPaB
moaran. O6uaBa IOKYMEHTH Habpaju YMHHOCTI B
1976 p. micasg patudikarii ix, sk 6y0 06yYMOBIEHO,
35 kpainamu. 3MicT TaKTiB 3aKPIMUB Pi3HUIT piBEHb
060B’SI3KOBOCTI iX TTOJIOKEHD [IJIsT JIePsKaB-yYaCHUILb.
Taxk, ct. 2 MizkHapoIHOTO MTaKTy PO €KOHOMiYHi, CO-
LiaJbHi Ta KyJbTypPHI IpaBa 30008’ g3a/1a KOKHY Aep-
JKaBy “30KpeMa B eKOHOMIiuHil i TeXHIUHIN ramyssx,
BXKMTU B MaKCUMaJIbHUX Me)KaX HasBHUX pecypciB
3aXO/IiB 7SI TOTO, 00 3206€3MEUNTH TIOCTYTIOBE TTOB-
He 37ilicHeHHs Bu3HaueHUX B Ibomy llakTi mpas...”
[12]. IlpaBa, BusHaueni IlakTom, Taki gk mpaBo Ha
Tpallio, MPaBo Ha colliajibHe 3a6e3MeYeHH | JocTaT-
Hill JKUTTEBUN PiBEeHb, — MAIOTh MPOTPAMHUIL i 3a-
oxouyBaJbHUIT XapakTep. KoskHa kpaina 3abe3neuye
BTIJIEHHA Y JKUTTA LIUX IIPAB Y Mipy CBOiX €KOHOMIiU-
HUX MOKJIMBOCTEH, Ha BinmMiHy Biz MizkHapoaHoro
MaKTy TIPO TPOMAJITHCHKI Ta MOJITUYHI 1TpaBa, SKUi
nae Gigpir gitky (opmysy 060B’SI3KOBOCTI TOTPH-
MaHH$ IIPOTOJIOIIEHUX HUM I1PaB.

Misxxnapoanauii [lakT mpo ekoHoMiuHi, cotianbHi
i xyapTypHi mipaBa 1966 p. (mami ITakt) mae 3mory
CTPYKTYPyBaTH IpaBa JIOAMHU 32 TAaKUMHU TPbOMa
rpylaMu: paBo Ha Mpallio B CIIPaBe/IJIMBUX Ta CIIPHU-
ATAUBUX yMoBax (cT. 6—8); mpaBo Ha COTiaTbHMIT
3aXUCT, IOCTATHIN KUTTEBUH PiBeHb i HA HANBUIINI
NOCSKHWH PiBeHb (hi3UIHOTO Ta ICUXIYHOTO 3/I0POB’ST
(ct. 9-12); mpaBo Ha OCBITY Ta KOPUCTYBaHHS 3710-
GyTkaMu cBOOOIM B Tary3i KyJIbTYPH i pesyabTaTaMu
HaykoBoro nporpecy (ct. 13—15). Ilpu nbomy 3mic-
TOBOIO BifMiHHiCTIO 11bOTO [TakTy Bij iHIIUX HOKY-
MEHTIB € Te, 110, OKPIM IIPOTOJIOIICHHA Ta BUSHAYCH-
H¢ TOTO UM iHILIOTO IIPaBa, sIKe HAJIeKUTh J10 CUCTEeMU

COTiaTbHUX TIPaB, Y HbOMY JIA€ThC 1 meperik (xoua i
He BUYEPITHUHN ) THX 3aX0/IiB, sIKi MalOTh GyTH 3aCTO-
COBaHi Jiep:kaBamMu i1 peanisailii Ha3BaHUX I1IPaB,
a came: po3pobKa mporpaM TPodeciiiHO-TeXHITHOTO
HaBYaHHS, HIJISIXU i METO/IM TOCSATHEHHS TPOAYKTHB-
HOT 3aliHATOCTI B yMOBaX, 1110 I'apaHTYIOTh OCHOBHi
MOJITHYHI | eKOHOMIYHI CBOOOIN JIIOITHH.

TakuM YMHOM, BU3HAIOUM OCHOBHI COTliasbHi mpa-
Ba, MiKHapoO/IHe TIPaBO BUXO/IUTH 3 TOTO, 1[0 caMa iX
crierudika moTpedye MoABIHHOrO IOPUAMYHOTO Me-
XaHi3My, SKUI1 He Jiillle BU3HAUA€ YU JIeKJIapy€e Ty 4Yn
irmy 106ipKy mpaBa, a il BCTAaHOBJIIOE TaKi IPOLELY-
pu peadisaliii Ta KOHTPOJIIO 3a Peaslisallieio o3Hayde-
HUX IIPaB, sIKi 37aTHi 3a0e31ednTy BTijIeHHs BCiei cy-
KYITHOCTi COI[iaJIbHUX IIPAB JIOJAUHUA B CYCIILJIBHOMY
Ta AEPKAaBHOMY JKUTTI.

Takox ciip 3ragaTy Taki MiXKHAPOTHO-TIPABOBi
akTH, sk Jleksapalliga coliaJbHOro Mporpecy ta pos-
Butky ([ CIIP) Bix 11 rpyausa 1969 p. Ta [lekmaparris
PO BUKOPUCTAHHS HAYKOBO-TEXHIYHOIO ITPOTpecy B
iHTepecax Mupy Ta Ha 6J1aro Jiiojctsa Big 10 gucto-
naza 1975 p. Cepes 0OCHOBHUX COLIaJIbHUX IIPaB, 10
MafoTh 3abesneyyBaTHCS Cy4YacHUMHU JepsKaBaMu,
JICIIP Bunmisige Taki mpaBa: >KUTH B T'iIHIX yMOBaX Ta
BUKOPUCTOBYBATH JIOCSITHEHHSI COIiaJIbHOTO ITPOrpe-
cy (cr. 1), Ha mpaigio Ta BisibHe ii o6panus (cr. 6), Ha
CIIpaBeIJIMBUI PO3IOILI HAiOHAJBHUX IPUOYTKIB
(ct1. 7), Ha 3axXuCT Bizt 3yOOKIiHHS, HA BUCOKUHN PiBEHD
METUYHOTO O0OCIYTOBYBAHHSI Ta OXOPOHY 370POB’S
(ct. 10), Ha comianbhe 3a0e3MeUeHHs], 3aXICT MaTe-
PUHCTBA, 3aXUCT MPaB iHBATIIB, MiTeil Ta ocib oxu-
soro Biky (ct. 11) [10, 2718].

Paszom 3 M, Tpeba 3a3HAUNTH, 11O BCi BUIIEHA-
BejleHi ijiel 1mo10 comjaJbHUX Ta eKOHOMIYHUX IPaB
BUHUKJIN Ta YTBEPAUJINCS TapajesbHO i3 CTBOPEH-
HSIM JIBOX IOTY>KHMX OpraHisaifiii Ha €Bporeiicbko-
My KOHTHHeHTi — Paju €sponu ta €Bpornelicbkoro
Coro3y, iX fisbHICTD Ha/laTa 3HAUHUH TOIITOBX PO3-
BUTKY COIiaJIbHUX BiTHOCUH y €BpoTIi.

Ha cboroani xapakrep IpaBoBOTO peryJilOBaHH:
COIliaJIbHUX Bi/IHOCUH B €BPOIENICHKOMY perioHi jae
ITi/ICTaB TOBOPUTH TIPO PO3BUTOK ITNX BiTHOCHH Y
IBOX HampsMax: B pamkax Pamn €spomm ta €Bpo-
neticbkoro Corosy.

MoskHa 3amporoHyBaTH TaKy Iepiofnsalliio
PO3BUTKY COIiaTbHUX BiTHOCUH B E€BpOII, SKUi
npoitios Tpu etanu. Ilepmuii etan y po3BUTKY CO-
iaJbHUX BiJHOCUH 6yB 3all04aTKOBaHUI IIicJjsa 3a-
KiHUeHHS TIepiojly CBiTOBMX BiiiH, i OCHOBHA POJIb B
I[bOMY Hase:xuThb Y. Yepuiro, Skuil 3akjiuKaB 0
o6’ennants €sponu [12, 472] Ta cipusiB CTBOPEHHIO
MikiepskaBHOI opranisartii Paan €spormm. ¥ 1949 p.
6yno npuitnaro Craryr Pagu €Bpomu, B OCHOBY
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SKOTO TIOKJIAIEHO 3aXUCT TPaB JIOJUHHU, B TOMY JHC-
JIi i cotiasibHO-eKoHOMiUHMX 1paB. Posmin 1 CratyTy
CKJIQIA€ThCS 3 €IUHOI cTaTTi, B gKiil Huerbest: “Me-
Toio Panu €Bporu € mpocsrHeHHs GiJIbIIOI €MHOCTI
MiX ii YTeHaMu B iM’sI 3aXUCTY 1 3MiliCHEHHS imeatiB i
MIPUHIIMIIIB, 1O € IX CIHIJIbHUM HamOaHHM, i CIIPUAH-
H4 iX ekoHOMiuHOMY 1 comiasbHOMY nporpecy” [14,
9]. ¥ nonituuniit cuTyartii, o cKJiajgacs Ha Toii 4ac
y CBiTi HABKOJIO MPOOIEMH TIPaB JIOAUHH, EBPOIIEHi-
CbKi JlepskaBU CTBOPUJIM e(heKTUBHY CUCTEMY KOH-
TPOJIIO 3a NOTPUMAHHAM Yy PETIOHI MOJITUYHUX Ta
TPOMAJAHCHKUX IIPAB JIIOAUHU — MeXaHi3M MOHITO-
PUHTY 32 JIOTPUMaHHAM Jiep:kaBamMu KoHBeHIIiT T1po
3aXUCT TPaB JIOAMHU i OCHOBOIOJIOKHUX CBOOOJ
1950 p. (Komsemnttiss 1950 p.). Ha Tomy x erami Hero
6ym0 po3pobseHo €BPOTENRChKY COMiaTbHY XapTiio
1961 p. (€ECX), sika BcTaHOBUJIA CTAaHAAPTH B TaIy3i
coriasbHuX 1Ipas [ 14].

3Beprae Ha cebe yBary Te, M0 B IpaBi €Bporieii-
cokoro Co103y BiJICYTHE 3arajibHe BU3HAUEHHS CO-
niambHoi nosriTuku. [lopiBHIoioun PuMmchkuii gorosip
(1957 p.) 3 MaacTpuxTChKOIO yro/l0i0, BiZIOMOIO SIK
[lorosip po €sporneiicbruit Coto3 (1992 p.), 3po-
3yMiJI0, 10, He3BKAIOYM Ha TPYIAHOILI, coliajbHa
noslitika 36eperyia BaskJMBE 3HAYEHHsI B IPOIEC
interpamii. ¥ [loroBopi mpo €spormeiichknii Coro3
1992 p. cormiasbamil TIpotiec B JiepsKaBaxX-4JIeHax Ta
ix comiambHe 30KeHHS PO3IIANAIOTHCS IK TOJTOBHI
moro 1tiji. PenTuHr cotiagabHOl MO TUKA 3aJIUIITNBCS
BUCOKHM, a 3p00JIeHO B I1iii cepi Ha mepIoMy eraii
PO3BUTKY COTiaTbHUX BiTHOCUH OYIIO TATEKO He BCE,
o nranyBagocd. He BumaakoBo B mokymeHnTax €B-
poreiicbkoro Coio3y Haro0c poGuThCs, SIK TPABUIIO,
Ha BUKOHAHHI noyoxenb Xaprii 1989 p., ocobiuBo B
TOMY, 10 CTOCYEThCsT 6e3p0bITTS i YMOB TIpaili Ha Po-
6ouomy Micii. I xoua BUTpaTH Ha comiaibHi morpebu
GyJiv 3HAYHUMM, Pe3yJibTaTu He Bpaskanu [13].

CBoi He3pyuHOCTI BHecIa ocobanBa mosuilist Be-
mukoi bputanii, ypsin siKoi Bi]MOBUBCS IPUEHATI-
¢ o mporpamu 3axoxaiB CriBroBapuctBa y cdepi
conianbaoi nmomitTukm. OcobiuBe HebaxaHHSA OYJI0
BUSIBJICHO /10 3aXO/1iB Y cepi BiiHOCUH TTPOdCITiIOK
I TIAIIPUEMILIB, @ TAKOXK 100 YMOB IIpaIli. Cnp06a
HaIpaIroBaTy KOMIIPOMiC He TIpUBeJia 0 YCIHiXy.
[Iporokou, nomaruii 7o MaacTpuxTchKoi yroau, 3a-
direysas, mo “O6’eanane Kopomisetso Bemmkoi
Bpuranii i TliBuiunoi Ipranzaii He 6epe yuacti B 06-
roBopenHi i mpuitHaTTi Pasioro mpomnoswuiiii, 3pobie-
HUX Ha MijgcTasi ganoro IIpotokosy i Buiesrajanoi
Yrogu” (1. 2 TIpoTokosy po cotianbHy MOJTITHKY )
[10].

Ortxe, hopMy€eTHCS ABOSIPYCHA COTTiaTbHA O TH-
Ka: B Meskax Pumcbkoro noroBopy Besmka bpuranis

Moke GpaT ydacTh y peasizanii coniagabHOI MomiTH-
KU, ajie SKIIO0 3alPOTIOHOBAHA HOPMA € CKJIal0BOIO
YACTUHOIO HOBOI PO3IIMPEHOI COLiaJbHOI MOJITUKN
3TiHO 3 MaacTpUXTCHKOTO yTOM010 (MAETHCS HA yBa3i
XapTid OCHOBHUX COILiaTbHUX IpaB Tpyaammx €C
1989 p.), Bona He Gepe B Hiil yuacti. Tpeba BigsHa-
yutH, 1o AMmcrepaaMmcbkuii gorosip 1997 p. 3nauno
MTOCUJIMB 3aXUCT colliasibHuX 1paB Jiogaunu. [e cra-
JIO MOKJTUBUM YaCTKOBO TOMY, 1110 Besnka bputanis
[eperyisanyJjaa CBOE IOIEPEAHE CTABJCHHA N0 i€l
yacTUHM TpaBa €Bporeticbkoro Coro3y i mpueaHana-
¢ 110 cotianbHOi osriTukn €Bpotneiicbkoro Coioasy.

[lomo mistmprOCTI Pagm €Bporu Ha Apyromy eTa-
i PO3BUTKY ColianbHKX BignocuH, To B 1991 p. 6yno
npuiiHaTo IIpoTOKON MpPO BHECEHHS TONPABOK 10
€porreiicbKoi comianbroi xaptii 1961 p. mis migBu-
mennst epekrurocti €CX i, 30Kpema, s TOJIIT-
nIeHHs (PYHKITIOHYBAaHHA ii HATJISI0BOTO MEXaHi3MY.

[TizcymyBaBIiu Bech JIOCBiJl PO3BUTKY COIliasb-
HUX BilTHOCMH Ha 1boMmy etarti, y 1996 p. B pamkax
Pagu €sponu 6yia yxsasiena Ilepersisinyra €Bpo-
neficbka cortiapia xapris (€CXm) [13, 70-83].

TperiMm eTarom po3BUTKY CYYaCHUX COIiaJIbHUX
BiTHOCMH MOJKHA BBa’KaTH IMOYaTOK XXI CT. 3 MO-
MeHTY NpHUHHATTS XapTii OCHOBHUX TIpaB €Bporieti-
cpkoro Corozy (Xaptig 2000 p.) ma camiri y rpyaHi
2000 p. B M. Hinna. Iapaamentceoka Acambaes Pagu
€Bporm 3ayBakuia, mo Xaptisg 2000 p. mae gomnos-
HIOBATH, a He TOCTa0M0BATH, CHCTEMY 3aXUCTY TPAB
moanan B €Bpori, 3akpimreny Konsenttieio 1950 p.
Ta €BPOIENHCHKOIO COIiaTbHOIO XapTi€lo, sKa TapaH-
TY€ TIpaBa JJIs TPOMAISTH YCix fepkaB — uieHiB Pagu
€Bponu, B TOMY YUCJi TPOMAJISH JepP:KaB — UJIEHIB
€Bpocoio3y, a TaKoXK, M0 TPUHHATTSA I[bOTO JIOKY-
MeHTa He Bejle /1o JAyOIIoBaHHs, a € TIPOCTO0 Heob-
XiJIHICTIO.

TakuMm YMHOM, OCTaHHIM YacoM Bce GiJibiie mpu-
GiuHWKiB HaOyJ1a i/1est 3aMiHU YCTaHOBYKX JIOTOBOPIB
€C Koncrurytieio [14, 2]. Ilepemonis miamucanus
[loroBopy, 1o 3anpoBajskye Koncruryitito ais €8-
poriu, rJIaBaMu Jep:kaB i ypsiaiB 25 Kpain — dieHiB
€spocorosy Bindymacsa 29 xosrus 2004 p. y Pumi.
[TapmameHTH KOXKHOI 3 ABAAIIATH ceMU KpaiH €Bpo-
coto3y (ctarnom Ha yiiotuit 2008 p.) Maau 3aTBEPIAUTH
1eil JOKYMEeHT, TiJTbKU TIiCJIS IbOTO BiH ou Ha6paB
guHHOCTi. OMHAK HA ChOTOMHI HOro paTudikyBain
13 nepsxas. Y Mpantii Ta Higeprangax sin 6yB Biji-
XUJIEHU, Y 3B’I13KYy 3 YUM TIpoIiec paTudikariii mpu-
symuanan. 13 rpyans 2007 p. 6ys mignucannii Jli-
cabOHCHKUI JIOTOBIP, KU, 3 TOYKHU 30Dy (haXiBIiB,
MO/I0JIaB KPHU3Y, dKa CTajacs IicJjs MPU3yImuHEeHHS
patudikariii /lorosopy, 1mo 3anposakye Konctury-
1ito st €BPOIN.
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Pigenv possumxy meopii couiansioi depicasu sareicums 6io cmynens. yceioomienms.
2POMAOSHCHKUM CYCNENCMBOM 00 €KMUGHOT nompetu 6 3MiHi Cymuocmi 0epiucasi.

Yposenv passumus meopuu coyuanrsnozo 2ocydapcmsea 3asuUcum om cmeneHu 0co3-
HANUSL ZPANCOANCKUM 00UECEOM 00BEKMUBHOTE NOMPEOHOCTNU 6 USMEHEHUU CYUHOCTIU

zocydapcmaa.

The level of development of the theory of the social state depends on comprehension of
objective requirement for change of essence of the state by a civil society.
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