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YK 347.21.3
H.M. THIIIEHKO

Misxcpezionanvia Axademis ynpasninms nepconanom, m. Kuis

NPABOBA NPUPOJA 3ACTABU MAMHOBUX NPAB

Haykosi npaui MAYT1, 2008, sun. 1(17), c. 297-301

Posensidaromocs numanns 6usHauenis npagosoi npupoou BUKOPUCMANHS MAUHOBUX
npag siK npeoMema 3acmasu, AHalisyomvcs 6I0N06ioHI NPasosi HOPMU 3aKOHOOABCMEA

Yepainu.

IIuTanns BU3HaYeHHS IOHATTS 3aCTaBU MaliHO-
BuX npas nepebyBae y OesrocepesHiil 3amesKHOCTI
BiJI BUSHAYEHHS IIpeJMeTa TaKol 3acTaBu, TOOTO ca-
MOTO MAaifHOBOTO TIPaBa.

IMousaTTS cy6'€KTUBHOTO TUBIILHOTO TIpaBa B3a-
raji Ta MAaHOBOTO TpaBa 30KpeMa € OJHUM i3 Hal-
OIJTBIIN AMCKYCIHHUX y HAYTli IIUBIIBHOTO MTPaBa.

VY Hamrifi cTaTTi BBaskaeMo 3a HeoOXiHe BU3HAUN-
TH HOHATTS cy0’'€EKTMBHOTO TIpaBa i MAfHOBOTO TIpaBa
3 TOUKU 30pY MOJAJIBIIOTO aHAJII3Y MOKIUBOTO 1X BU-
KOPUCTAHHS SIK IIPeIMETa 3aCTaBHUX ITPABOBITHOCHH.

Tak, C. M. Bparych BKasyBas, 110 “cy6’céKTUBHUM
IUBIIBHUM TIPABOM € BU3HaHa i 3a0e3reyeHa 3aK0HOM
Mipa MOKJIMBOI HoBeAiHKu ocobu [2, 33]. Ha xymxy
M. 1. Maty308Ba, “cy0’eKTHBHE IUBILJIBHE IIPABO, 3 TOU-
KU 30py IOPUNYHOI HAYKHU, € He JIUIIe MOKJIUBICTD
cy0'exTa AiATH, a [iATH Y BIANOBiIHMX Mexax (Mipa
MTOBEIIHKW ) Ta BiJIMOBITHIM YMHOM (BU/I TOBEIiHKM )"
[9, 94].

Y HayKoBill JliTEpaTypi MEPEBAKHOIO € AYMKA, 110
6y/Ib-s1Ke Cy0’€KTUBHE IUBIIBHE TIPABO CKIATAETHCA 13
TPBOX ITPABOMOYHOCTE: TPABOMOYHOCTi Ha BIACHY TTO-
BE/IIHKY, TPABOMOYHOCTI BAUMOTH TIOBE/IIHKY BiJI IHIITUX
0cib i IPaBOMOYHOCTI 3aXUCTY CBOTO CyO’€KTHBHOTO
IUBiIBHOTO MpaBa [5, 92; 15, 82].

3 TOYKM 30py BUKOPHUCTAHHS CyO'EKTUBHMX
IIUBIJILHUX TIPaB AK TPEJIMETa 3aCTaBU TOJIOBHA BUMO-
ra, 0 CTaBUTHCS [I0 TAKOTO IIPaBa, € HOro MaitHOBUH
XapaxTep.

3BakalouM Ha iCHYBaHHS B IOPUAWYHIN JiiTepa-
Typi TE3M Mpo Te, O “Cy0’EKTUBHE MIPABO € €JIEMEH-
TOM TIpaBoBigHOCWH" [14, 277], anamisyBatm Mmaii-
HOBI cy0’€KTHBHI IIpaBa, Ha HAILy AyMKY, HEOOXiZIHO
HacamIepesi Kpi3b MPU3MY I€TEPMiHOBAaHUX TaKUM
[IPAaBOM CYCIJIBHUX BiIHOCUH 1 B KOHTEKCTI MOXK-
JINBOCTI BUKOPUCTAHHS TAaKUX MaiTHOBUX IIpaB, K
npejiMeTa 3aCTaBy.

ITosemika 110/10 TPABOBOI TNPUPOAU IHCTUTY-
Ty 3acTaBu sIK croco0y 3abe3nedeHHs] BUKOHAHHS
3000B’s13aHb TPUBAE BXKe JOCUTH A0Bro. Hapiuum
KaMeHeM Ili€l IUCKYycil € BU3HAHHS PEYOBOTO abo
3000B’sI3aJIBHOTO  XapaKTepy 3aCTaBHUX TIPABOBIjI-
HocuH. Ilicsg cTaHOBJIEHHS y NUBLIICTUYHINA HAYII
N0y TPaBOBIAHOCUH Ha abCOIOTHI Ta BigHOCHI*
y miTepaTypi 3yCTPiUaiOThCSI TaKOX TBEP/KEeHHS
npo abcomoTHicTh ab0 BIAHOCHICTH MPABOBIAHOCUH,
0 BUHUKAIOTH 1pu 3actaBi [17, 16—17]. [IpoTe 1s
IICKYCist mepeOyBa€ y Takiil IIONUHI JIUIIE L0 TOrO
MOMEHTY, TIOKH HIeThCS PO 3aCTaBy pedeil.

OcobvBe Mictie y Tt AMCKycii HaIesKUTh mpoo-
JieMi BUBHAYEHHST TPAaBOBOI TPUPOIU BUKOPUCTAHHS
MaifHOBUX TIpaB gK MpeaMeTa 3acTaBu. BiacHe, cama
MOJKJIMBICTh 3aCTaBU MaiTHOBUX ITPaB B3araJii 3arepe-
yye “pedoBy” Teopito 3acTaBu. bisbiie Toro, B icTopii
HAYKOBOI JAMCKYCIii IIPO IIPaBOBY IPHUPONLY 3acTaBU
K c1oco0y 3abe3neyeHHs BUKOHAHHS 30008’ s13aHb
TEeopist 3acTaBU MAWHOBHUX IIPaB IIOCIZA€ 0COBIMBE
MicIle, OCKiJIbKU MPUPOIa TAaKOl 3aCTaBU MA€ HUBKY
0CcoOJMBOCTel, 1110 1HIIUM BUIaM 3aCTaBU B3araji He
npurtamanni. Ik 3azHagae @. O. boratuppos, “3a-
CTaBa Ipas — Iie TOH KaMiHb, 00 SKUI CIOTUKHYJIHCSI
TEOpeTUYHI TTOGY/I0BH, IO PO3KPUBAIHN TIPUPOY 3a-
crasu B3arasi” [1, 84].

Ilo Teopiii 3acTaBu sik crioco0y 3abe3redeH s Bu-
KOHaHHsT 3000B’s13anHs1 Mu 1ie oBepHeMocst. [1{ozo
MPaBOBOI MPUPONU 3aCTaBU caMe MalHOBUX IIPaB,
TO TeOopii TTPaBOBOI NMPUPOJN 3aCTaBU IIpaB, 10 B
Pi3HI YacH NMPOMOHYBAJINCS NOCJHITHUKAMHU, V¥ HayIl
[UBIIBHOrO TIpaBa 3alpPOIOHOBAaHO 00’€AHyBaTH Y
nBi rpyniu: 1) 1eciitHi Teopii, 10 SIKUX HAJEKATh TEO-
pist yMOBHOI 11ecii, obMesxkeHoi 1ecii, Teopist cybiecii;
2) tak 3BaHi Teopii “npasa Ha nmpaso” [18, 352].

* 'Vmepiie O/IiJ IpaB i IIpaBOBiIHOCKHH Ha aGCOTIOTHI Ta BiIHOCHI
6y sanpornonosanuii B. K. Paiixepowm [10, 290].

© H. M. Tumenko, 2008
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BigmosinHo 0 Teopii yMOBHOI 1iecii* ii mpuxuib-
HUKH TTOSICHIOBAJIN 3aCTaBy TpaB SK YTOAy Iecii, Mo
BUMHEHA TTi/T BiZIKJIa/IaJIbHOIO YMOBOIO. 3aCTaBOYTPH-
MyBa4 OTPUMYE TTPABO CTATHEHHS 32 BUMOTOIO B MO-
MEHT HACTaHHsI BiJIKJIafalbHOI YMOBH, TOOTO y pasi
MpocTpodeHHsT 6GopskHUKa. /[0 BKA3aHOTO Yacy BJjac-
HUKOM 3aCTaBJIEHOTO ITPaBa 3aJIUIIAETHCS 3aCTaBO/A-
Bellb. Henomikamu 11i€i Teopii € Te, 1110 BOHA KOIHUM
YUHOM He MOSCHIOE, K CaMe 3aCTaBOyTPUMYBad Ma€e
MEeBHI MOBHOBAXKEHHS IIOJI0 TIPeMeTa 3aCTaBU /IO
MOMEHTY, KOJIU BiH cTaHe 1ecioHapieM. Kpim Toro, Ha
HAIITy TyMKY, TPaBO CTSTHEHHS, 10 BUHWKAE Y 3acTa-
BOYTPUMYBayYa y pa3i HEBUKOHAHHS 3aCTaBOAABIIEM
3a0€3I1e4eHOr0 3aCTaBoI0 3000B’d3aHHSA, He MOKe
LIIKOM 3a0€3MEeYNTH 3aXMCT MaliHOBUX IHTEPECIB i
peaisyBaT 3a0e3leuyBajbHy (DYHKI[IO Takoi 3a-
CTaBW B Me’Kax IpaB, HAJIAHNX 3aKOHOJIABCTBOM Kpe-
JIUTOPY 32 3000B’I3aHHAMMY LECii.

Teopist oOMesxeHOI 1ecii BUBHAYAE, WO 3aCTaBO-
YTPUMYBaU CTA€E IECIOHAPIEM 3 MOMEHTY BUYMHEHHS
3aCTaBH, ajie BiH OOMEKeHWH I[JSIMU 3aCTaBHOTO
mpaBa, TOOTO (PaKTUYHO OTPUMYE TIPABOUUH (TIOB-
HOBa)KEHHS) Ha 3/IMICHEHHS 3aCTaBJIEHOTO ITpaBa.
s Teopis, sx BipHo 3a3nauae @. O. BoraTuppos [1,
84], BUTIZTHO BiPI3HAETHCSA Bijl TEOPil YMOBHOI 11€cii
THM, 1[0 BOHA, 30KPEMa, a€ OOIPYHTYBaHHS TOBHO-
Ba)KEHb 3aCTABOYTPUMYBada /0 HACTAHHS MOMEHTY
IIPOCTPOYEHHST GOPKHIKOM.

Posrngmatoun xapakTepHi O3HAKW BCi€l Tpymu
1eCITHUX Teopil 3aCTaBW MAaWHOBUX TIPaB, HE JIOCUTh
0OIPYHTOBAHMM HaM BUAAETHCS MOLUIMPEHHS IIPABO-
BOTO pekuMYy liecii Ha 3acTaBHi BijHocuHu. /lilicHo,
y pa3i HEBUKOHAHHS YU HEHAJEKHOTO BUKOHAHHS
3aCTaBO/IABIEM 320€311€4EHOr0 3aCTaBOI0 MaHOBUX
[IPaB OCHOBHOTO 3000B’s13aHHSI 3BEPHEHHSI CTATHEH-
HsI HA Taki MaifHOBI TpaBa BiIOYBA€THCs 3a TPABU-
gamu 1iecii. [Ipote, Ha Hally AyMKY, He MOXKHA T10-
NTUPIOBATH TIPUHITUATIN 1I€CIT, TII0 3aCTOCOBYETHCS 10
IHCTUTYTY 3aCTaBU MallHOBUX IIPaB JIUIIE B aceKTi
3BEpHEHHS CTSATHEHHS Ha 3aCcTaBJIeHi MpaBa, Ha TIpa-
BOBY ITPUPOJTY 3aCTABU MAWWHOBUX MPAB B3araJii.

Y HaykoBili iTepaTypi HABOASITh HU3KY HEJTOJIIKiB
Teopiil “Iieciit”: Teopist yMOBHOI 11ecii He TIOSICHIOE, Ha
yoMy 0asyloThCs IOBHOBAKEHHS 3aCTaBOMABI [0
HEBUKOHAHHSI 3000B’sI3aHHS 1 YOMY IIiCJIsI HEBUKO-
HaHHA 3aCTaBOYTPUMYBA4 He MA€ BCiX MPABOUYNHHOC-
Teit cy6’exTa BiIMOBIHOTO TipaBa; Teopist 0OMexKeHoi
1ecii € HealleKBaTHOIO B MUTAHHI PO MOXKJIUBICTD
HACTYITHOI 3aCTaBU, HE JIA€ BI/IMOBI/II HA TUTAHHS TTPO
Bi/ICyTHiCTh HeOOXiJHOCTI y 3BOPOTHIl Iiecii mpa-
Ba NPU HAJIEKHOMY BUKOHaHHI 3000B’si3aHHs |18,

* i npencrasnnku — Mionen6pyx, ITyxra, Banrepos, Kennepuzp.
Jloxmamnime aus. 6, 204; 13, 173].

352]. ¥Yci BKasaHi HEJOJIKU MOSICHIOIOTHCS THUM, 1110
y pasi HaJe;KHOTO BUKOHAHHS 3000B’sI3aHHS 3aCTa-
BO/IaBIEM KOJIHUX MTPABOBITHOCHH 11eCii He BUHUKAE.
Tomy pesysbTaTi [OCTIPKEHHST TTPABOBOI MTPUPOIN
3aCTaBU MAifHOBMX TPaB BUKJIIOYHO KPi3b IPHU3MY
TAKOTO IUBIJIbHO-TIPABOBOTO IHCTUTYTY, K 11€Cid, He
MOXKYTh OyTH I[JIKOM 00'€KTUBHUMMU, OCKIIBKU He
BPaxOBYIOTh yci€l 6araTorpaHHOCTi BUKOPUCTAHHS
MaHOBUX TIPaB K MpeJMeTa 3aCTaBu.

[Tozi6HOIO [0 LeciHHUX TeOPill 3acTaBy MaiHOBUX
IIPaB € TEOPisl CHHTYJISIPHOTO ITPAaBOHACTYTTHUIITBA™ *.
[i mpexcraBHuKN BBaskamM, MO 3aCTaBONABEIb MOC-
TYNAETHCSI YACTUHOIO CBOTO TIPaBa, KOTPa BiATIOBia€e
Po3Mipy Gopry Imepel 3acTaBOyTpUMyBadeM. Takum
YHOM, 3aCTAaBOYTPUMYBAU Pa30oM i3 3aCTaBOAABIIEM
CTa€ COJIIAPHUM KPEAUTOPOM MO0 OOPIKHUKA 3a-
craBofaBild. OT:Ke, Teopis CUHTYJIIPHOTO MPaBO-
HACTYIHUIITBA YCYBAa€ HEMOJIKUA IECIMHUX Teopii,
30KpeMa MOSICHIOE HAasIBHICTh HU3KWM TTOBHOBAKEHb
IIO/I0 TIPE/IMETA 3aCTaBU SIK y 3aCTaBOYTPUMYBaya Jio
MOMEHTY HEBUKOHAHHS OCHOBHOTO 3060B’13aHHS 3a-
CTaBOJIABIEM, TaK 1 y 3aCTaBO/IABIISA — IIICJIS TAKOTO
MOMEHTY.

ITpore B HayKOBIii JiTepaTypi CIpaBeINBO BKa-
3YETHCS, IO 1A Teopis He nos3baBjeHa HaCTYIIHUX
HEJIOJTIKIB: Bi/ICYTHICTb 3BOPOTHOI Ilecii yCTYyIJIeHO1
YAaCTWHM TPpaBa y Pa3i BUKOHAHHS 3aCTABOIABIIEM
CBOTO 3000B’s13aHHsI, BHHUKHEHHST y 3aCTaBOYTPUMY -
Bava IpaBa PO3MOPSIKATICH YCiM 3aCTaBICHIM IIpa-
BOM TIiCJIST TPOCTPOYEHHS 3aCTABOABIIST, BHKOHAHHS
GOP/KHUKOM 3aCTaBOJIABIIA 10 HACTAHHS CTPOKY BU-
KOHaHHS 320€3MeUeHOTO 3aCTaBO0 30008’ I3aHHST He
JIa€ 3aCTABOYTPUMYBauy IpaBa Ha CTATHEHHS BUKO-
HaHoro |6, 209].

Crpoba ycyHyTH HaBeJleHI HeJOJIKH TeCiitHuX
Teopiit Gysna 3pobieHa HIMEIBKUM yueHuM Bpeme-
pOM i 3HaiilNIa ¢BOE BIIOUTTS y Tak 3BaHiil Teopii
“mpaBa Ha mpaBo”. Ha gyMKy BYeHOTO, “32CTaBOYT-
pUMyBau OTPUMYE BHACJIJIOK YTOAU HE caMy BHUMO-
Ty, @ IPaBO OO0 TaKOi BUMOTH, TIPUYOMY Ife TIPaBoO
He € TaKuM, IO ICHYBAJIO paHillle, a BUHUKAE JIUIIIE
BHACJII/IOK 3aCTaBHOI yTOAM. 3aCTaBOYTPUMYyBay, Ta-
KIM 9YITHOM, OTPUMYE HOBE, JI0 TOTO Yacy He iCHyIoue
paBo, ajie 06’€EKTOM 3aCTaBH € BCe-TaKM BifoMe TIpa-
BO” [13, 198].

OO6rpyHTOBYIOUM T€3Y TIPO EAUHY MPUPOJLY 3aCTa-
BU HE3aJIeKHO BiJ ii Tpe/iMeTa, BUEHUH MOIIHUPIOBAB
HaBe/leHEe TJIyMauyeHHs MPaBOBOI NPUPOJU 3aCTaBU
MaiHOBMX IIpaB i Ha iHIII BUW 3aCTaBU, 30KpeMa Ha
3acTaBy peueil. 3acTaBa pedeil po3rsijianacs HUM sK

** [IpegcraBaukamu 1tiei Teopii 6yiu Tenbsur, Marcbax Ta i. [6,

209].
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3acTaBa ITpaBa BJIACHOCTI HA Pid, a HE caMol pedi, 1110
TIOCUTDH KPUTUYHO OIIHIOBAIOCS 1HITUMU BUYEHUMU ™.

Teopia bpemepa € mpeaMeroM HAIIOTO IOCITi-
HoBuX IpaB. OCHOBHUM HEIOJIIKOM IIi€l Teopii €
Te, IO BOHA, HAJIJIAIOUN 3aCTABOYTPUMYBayUa JIUIIIe
mpaBaMM IOJI0 TIPeMeTa 3aCTaBH, He Tependavae
HAJIAHHS TAKOMY 32CTaBOYTPUMYBAUY KOJIHUX IPAB
m0/10 6OpKHUKA 3aCTaBOAABIA. TaKUM YKMHOM, ISt
Teopisi, nepenbdavaloyy IEBHUN TPABOBUIN 3B’SI30K
MiXK 3acTaBojiepsKaTesieM Ta 3aCTaBOyTPUMYyBadeM i
HAJI/ISII0UN 3aCTaBOYTPUMYBaya IIPaBOM Ha IIpeaMeT
3acTaBW, He JAa€ 3aCTaBOYTPUMYBauy IIPaB BUMOTHU
Ta He BCTAHOBJIIOE KOPECTIOHAYIOUNH TaKOMY MPaBy
BUMOru Ccy6'€KTUBHUMIT 000B'SI30K TPeThoi 0c00M —
GOPKHMKA 32CTAaBOIABIT MAWHOBHUX TIPaB.

HesBaxkatoun Ha 11i HEJOJIKA, TeOpisd “IipaBa Ha
mpaBo” TPOJOBKYE BUKIMKATA HAYKOBUH iHTepec,
OCKiJIBKU TiepebyBa€e y TIIONIMHI TEOPETHYHOI Cy-
MEepPeYKr PO PeUoBy abo 3000B’A3a/MbHY TPUPOILY
3acTaBu B3araji. TakuM 4MHOM, JIOXOJIUMO BUCHOBKY,
10 HAYKOBE JOCJIi/KEHH TIPABOBOI MPUPOIY 3aCTa-
BU MaifHOBUX ITpaB He OyJie MOBHUM i BceGiuHMM Oe3
3BEpPHEHHS JI0 TIPOOJIeMU BUSHAYEHHS TIPABOBOI IIPH-
poaU 3acTaBy K crocoly 3a0e3neyeHHs BUKOHAHHS
30008’ sI3aHHSI.

Kpurepiem moziay npaBosigHocHH Ha abGCOIOTHI
Ta BiZIHOCHI € cy0'€KTHUI CKJIaJ IPaBOBIJHOIIECHHSI.
B a6comoTHIX IIpaBoBiAHOCKHAX KOJIO 30008’ I3aHIX
oci6 He BUBHauYeHe 1 aOCOMIOTHOMY IIPaBy OCOOU
BIITIOBia€ 000B’SI30K YCiX 1 KOXKHOIO yTPUMYyBaTH-
¢4 BiJl TOPYIIEHH 11bOTO IIpaBa. Y BiJIHOCHUX IIpa-
BOBIJIHOCUHAX, HABIMaKH, BiIHOCHOMY TpaBy 0co6u
BiZIMOBiZIa€ 00OOB’SI30K CTPOTO BU3HAUEHOTO KOJIA
oci6. Kiacugikaliss mpaBoBifHOCUH Ha pedyoBi Ta
3060B’s13aJIbHI  3/IICHIOETBCS Ha TMJCTaBi TaKOro
KpUTEpIIo, K crocib peasisanil mpasa, 110 JIEKUTH
B OCHOBI TIPaBOBIHOIIEHHSI. YTIOBHOBaskeHa 0coba
B PEUOBOMY IPaBOBIJIHOIIEHHI “BIIpaBi 3/iliCHIOBA-
TH CBOI IIOBHOBa)KeHHs 0e3 Oyab-IKUX aKTHBHUX
Iiit 3 60Ky 3000B’13aHuX 0Cib, BOZHOYAC peasizalis

* Tak, A. 3BOHUIBKUIL, KOMEHTYIOUN BUCYHYTY Bpemepom Teo-
pifo Ipo 3acTaBy IpaBa Ha IIPABO B KOHTEKCTI BUKOPUCTAHHS
IIPe/IMETOM 3aCTaBU He CaMHUX pedveif, a 1paBa BJIACHOCTI Ha
HUX, 3a3HA4aB, 1[0 TBEP/KEHHS 11PO 3aCTaBy IpaBa BIACHOCTI
Ha piu “Burisizgae nocutb abeypano”. IIporte cboroaHi, Bexydn
MOBY IO CITiBBi/[HOIIEHHST 3ACTABM MalHOBUX IIPaB Ha 06 €KT
He3aBepIIeHOTo OYAIBHUIITBA | 3aCTaBy HEPYXOMOCTI (IIPaBOBO-
rO PEXXKMY, SIKOTO BKasaHWil 06'ekT HabyBa€ MicJist 3aBeplieH-
Hs1 GY/IiBHUIITBA Ta 3ifICHEHHS BJACHUKOM YCiX HEOOXiTHUX
IpoLe/Lyp JlepKaBHOI peecTpallil IpaBa BIACHOCTI), He MOXKHA
BiJIHAWTN y HAyIi €AMHUN Ii/IXi/{ IIO/I0 TOTO, YN MOKHA OJTHO-
3HAYHO BKA3aTH HA MOMEHT, KOJIM y 3aCTaBy CJIiJI Tlepe/laBaTu
BJKe He MalfHOBI IIpaBa 3a JI0TOBOPOM, a caMe MaitHo (1uB. |6,
214)).

3000B’AI3aJIbHUX [IPAB MOSKJINBA JIUIIE 32 YMOBU BUM-
HEHHsI aKTUBHHUX Iiil 3000B’s13aHuMU ocobamu” [12,
38].

PevoBi mpaBoBiIHOCHHU 32 CBOEIO MPUPOOIO €
abCoOMOTHUMMU, ajie Tle He € MiJCTaBOoIo JJIS iX OTO-
TOKHEHHS 3 OCTAHHIMH, OCKIJIBKU 10 aOCOJTIOTHUX
HaJIeKaTh TAKOXK TaKi HEMalHOBI MTPaBa, K ITPaBO Ha
iM’s1, 4eCTh, TIZIHICTD, TPABO aBTOPCTBA Ta iH. BigHoC-
Hi paBOBiAHOCUHU € GiibIl 06’€MHOIO KaTeropi€io,
Hi’K 3000B’13aJIbHi, OCKIJIBKM KPiM OCTaHHIX [0 Bijl-
HOCHUX TIPABOBIZIHOCUH MOXYTh HaJIeKaTH, HAIIPHU-
KJ1a/1, KOPIIOPaTHUBHI ITPABOBITHOCUHU.

3BaXkalouM Ha Te, 10 OCHOBHUI iHTEpeC MpHu J10-
CJIIJIKEHH]I 3aCTaBHUX IIPABOBITHOCUH CTAaHOBUTH
ne cy0’'eKTHMIT CKJIaJ IIPaBOBiAHOCHUH, a cIocib pe-
aJTisarii mpaB 3acTaBOyTPUMYyBaua IIO/0 TIPeIMeTa
3aCTaBW, y HAYIl IUBLIBHOTO TPaBa JIOCII/KEHHS
MPABOBOI TPUPOJM 3aCTaBU 3/IMCHIOBAJIOCS TIepe-
Ba’KHO B KOHTEKCTI IMOIIJTY TIPABOBIZIHOCKHH HAa PEYOBI
Ta 3000B’sI3aJIbHi.

Koniiemnitisi peuoBO-11paBoBOi TPUPOAN 3aCTABU
CBOIM KOPIHHSIM CSITA€ BUTOKIB PUMCBKOTO IIPUBAT-
HOTO TIpaBa i BUHUKHEHHsI ii MOB’SI3YETHCS 3 iCHY-
BaHHAM TaKoOl iCTOPHYHO Iepiioi (GopMU 3acTaBH,
K bigyTis, Tpo SKy BiKe 3TaJyBasocs MPU JTOCTi-
JKeHHI TeopeTUKO-iCTOPUYHUX AacIeKTiB 3acTaBu
MalHOBUX TpaB. Haragaemo Jivine, 1o BHACTIOK
dizymiapaoi yroau GOpKHHK IepefaBaB KPeIUTOPY
(3acTaBoyTpuMyBauy) B 3a06e3MedeHHsT BUKOHAHHI
CBOTO 3000B’sI3aHHST Y3TO/KEHY MisK CTOPOHAMHU piy
y BJIACHICTB, ajie 32 YMOBH, IO Y Pa3i BUKOHAHHS
GOPKHUKOM 3000B’sI3aHHSI 3acTaBJIeHa Pid TIOBUHHA
6yTH oMYy TTOBEPHYTA.

Curip norouTucs 3 y4eHUMH, SIKi CTBEPIKYIOTD,
mo “gixyiiapHa yroma ysBisiia coboio He M0 iHIIIE,
AK TIPOJaK pedi, 10 Oyja MpeAMEeTOM 3acTaBH, 3
mpaBoM ii 3BopotHoro Bukymy” [11, 339]. Maxtuy-
HO 1ipy DiAyIlii Maau Micile BiTHOCUHU BJIACHOCTI,
a TOMY peYOBICTh 3a3HAUYEHUX IIPABOBIIHOCUH He
BUKJWKA€E CyMHiBY. Xoua B Haylli IIUBIJIbHOTO MTpaBa
icHye mo3uIlis IMoA0 HeoOXiZAHOCTI BIPOBAaIKEHHS
digyuiapHUX yrox y cydyacHui muBijbHUI 06ir [8],
CHOTO/IHI 3aCTAaBHI MPABOBITHOCUHU MAfOTh TIPUHITN-
TTOBO 1HINTUH XapaKTep.

ApryMeHTallisi MPUXUJIBHUKIB PEYOBO-TIPABOBOI
[PUPONU 3aCTaBU € JIOCUTb Pi3HOMaHiTHOIO. Tak,
I. @. lllepireHeBry 3apaxoByBaB MPABO 3aCTaBU [0
peJyoBUX IpaB, 3a3Havaoud, MO0 “IIPaBOM, SKe BU-
HUKAE TPU 3aCTaBi, BU3HAYAETLCA TPABO HA YYKY
piy, 10 HAJEKWUTh BipUTEIi0 B 3a0e3MeUeHHst oTo
[paB BUMOTH 110 3060B’I3aHHIO, Ta TIOJSATAE B MOXK-
JINBOCTI BUKJIIOUHOTO 33/I0BOJIEHHS 3 BapTOCTi peyi”
[16, 240]. Binomuii pociticbkuii iuBimicT A. A. Burti-
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HEBCHKNI OOTPYHTOBYE PEYOBO-IIPABOBUI XapaKTep
3aCTaBM TUM, IO BOHA Ha3yETHCS HA TIPUHITNTIL “Bipto
pedi, a He ocobi” |3, 3]. Jleski BUEHI CTBEP/KYIOTH,
mo “pevyoBWil XapaKTep 3aCTaBHOTO TIpaBa BUpa-
JKAETHCST HacaMITepe]l B TOMY, TIT0 TIe TIPABO [Ii€ MPOTH
TpeTix oci6” [4, 313] (To6To y pasi mopyIIeHHs CBOIX
MIpaB 3aCTaBOYTPUMYBay MOXKe 3aXUCTUTHU 1X TUMU
caMUMU CIIocobaMu, M0 ¥ BIACHUK — HATPUKJIA],
BiHAMKAI[ITHUM ab60 HeraTopHUM MM030BOM). THOAI
HAyKOBIII B3arajii BKa3yloTh Ha PEYOBUU XapaKTep
3aCTaBHUX TIPABOBIAHOCUH SAK Ha Oe33alepeyHuit
daxr 7, 198].

[1o6 npoaHanisyBaTh IIO3UIII0 NPUXUILHUKIB
PevYOBO-TIPAaBOBOI TIPUPO/M 3aCTaBH, CJIIJ 3ayBaKU-
TH, 10 B HAYIl IUBIJBHOTO TIPaBa BUOKPEMJIIOIOTH
Taki O3HAKW PEYOBUX TMPaB: a) 06’EKTOM PEYOBOTO
[IpaBa 3aBxKAU € piy; 6) abGCOMIOTHNN XapaKTep pedo-
BOTO TTpaBa BUPAXKAETHCA Y MPaBI CIIYBAHH 1 TpaBi
repeBary.

JlificHO, TIpeIMEeTOM 3acTaBW MOKYTh GyTH peul.
AJle MOXJUBICTh 3aCcTaBM MaWHOBUX TIPaB ChO-
roJHI He BUKJIMKAE CYMHIBY i mpsaMo mepenbauena
mirourM 3akoHogaBcTBoM (4. 1 cr. 576 I{uBisbHOTO
KoJleKkcy YKpainu i cT. 4 3akony Ykpainu “IIpo 3a-
craBy”). 3BiCHO, 1[0 B IIMX BUIJKaX PO PEYOBO-
MPaBOBUM XapaKTep 3aCTaBHUX IPABOBITHOCUH He
MOJKe OyTH Il MOBH.

He MoxHa y 11bOMY KOHTEKCTI He 3TaJlaTh HOPMY
4. 2 cr. 190 11K Ykpaiau, sika HEMOAaBHO 3’ IBUJIACS
y ILK Yxpainu BignosiaHo go 3akony Ykpaiau “ITpo
BHECEHHS 3MiH 10 JeIKNX 3aKOHOJABYUX AKTIB YK-
painu” Big 15 rpynust 2005 p. Tenep Bianosigno 10
4. 2 c1. 190 IIK Yxpainm “maiiHOBI TpaBa BU3HAIOTh-
c4 pe4oBUMU TIpaBamMu’.

PoskpuTTs 3micTy 11i€i HOpMHU I 10CI 3a7UITAETD-
Cs HEBUPIIIEHUM 3aBJAaHHAM AK JJIsI HAYKU ITUBIJIb-
HOTO TIpaBa, TaK i JIJIs TPaBO3aCTOCOBYOI ITPAKTUKH.
[ITo maB Ha yBa3i 3aKOHOABEIb, KOJIU OJTHUM PeYeH-
HAM IIPaKTUYHO 3HIBEJIOBAaB 1 IIOCTaBUB 11032 3aKO-
HOM icHYBaHHS Oy/[Ib-IKUX IHIIMX BB MAalHOBUX
mpaB, KpiM peuoBux? UYu o3nauae Hopma 4. 2 ct. 190
K Ykpainwm, 1110 3 MOMEHTY BBEJIEHHS ii Y [Iifo mpa-
BOBWIT PEKUM PEYOBUX TIPAB TOTTUPIOETHCS Ha Gy /Th-
SKi iHmTi MaitHOBI TTpaBa? [ y KOHTEKCTi AOCIiIKEHHST
MIPaBOBOI MMPUPOAN 3aCTABU MAWHOBUX TIPaB, YA MO-
JKeMO MU, Kepyiounch HopMoto 4. 2 cT. 190 11K Ykpai-
HU, 3pOOUTH BUCHOBOK, IO 3aCTaBa MalfHOBUX MpPaB
Ma€ PeuoBO-TIPABOBUI XapaKTep?

BBasxkaemo, 1110 Bif1oBial Ha 11l MTUTAHHSI € OYEBU/L-
HUMU: Ma€ Miclle TOMUJIKA 3aKOHO/IABIIS, B SIKOTO HE
6yJ10 JKOIHOI IiICTaBU POOUTH TaKUH KaTerOPUIHNI
Ta HeOOTPYHTOBAHU BUCHOBOK ITPO PEUOBHIT XapaK-
Tep yciX MaliHOBUX TIPaB.

OnvH 3 Heb6araTboX Y4YEHUX, sIKi JOCIIIKYBaJIM
MIPaBOBY MPUPOAY 3aCTaBU B KOHTEKCTI MOLTY TIpa-
BOBiZIHOCHH Ha aOCOJIIOTHI Ta BIZHOCHI Ta 3apaxoBy-
BaJIM TIPaBO 3aCTaBU /IO BiiHOCHUX mpas, B. K. Paii-
Xep BOAHOPa3 [y/Ke TePeKOHINBO OOIPYHTYBaB
HEMPUIYCTUMICTh iCHYBAaHHS PEYOBOTO IpaBa Ha
3acTaBjeHe TpaBo. “AJie, KO 3acTaBHE TIPaBO “Ha
piu” He € abcosoTHUM rpaBoM, — nucas B. K. Paii-
Xep, — TO HeMOXKJIMBICTh moAibnoi kpamidikamii 3a-
CTaBHOIO TIpaBa Ha “paBo” (30Kpema, Ha GOProBy
BUMOTY) Ma€, Ha Hally AYMKY, HallO4eBUAHINIUI
xapakrep. SIKI0 BjacHe 6OProBa BUMOTa € MPaBOM
BITHOCHUM, SIKIIIO caM KPeInuTOop, SIKOMY BOHA HaJe-
JKUTh, 3HAXOANUTHCS y Oe3I0CcepeaHiX IPaBOBUX BiJl-
HOCHH JIMIIE 3 OAHIEI0 0c00010 (GOPKHUKOM), aje
30BCIM He 3 TPETIMU 0COOAMM, SIKIIO OCTAHHI CTOSTD
032 JJAHUM MPABOBiTHONIEHHSM, TO IKUM YNHOM Te
JK came TIpaBO BUMOTH, OyIydYW 3acTaBiieHe, MOXKe
BTATHYTH ¥ cBOt0 “opbiTy” Beix Tpetix ocib, mocra-
BUTH CBOTO 3aCTaBOYTPUMYyBaya MO0 HUX y 6e31o-
cepe/iHiil IpaBoBUll 3B’5130K, 1110 BiICYTHIHN y camMoro
rocrioziapg Bumoru (kpeaurtopa)” [10, 290]. Takum
YUHOM, CTaJ0 3pO3yMijio, 10 “3acTaBo/iaBellb He
MOJKe TepenaTH 3aCTaBOyTPUMYBauy PedoBe IIPaBO
Ha Te, IO € IPEJIMETOM 3acTaBU, OCKIJIbKU BiH cam
Mae Jmire 3000B’sg3a1bHe IPaBo 1OA0 OGOpKHUKA”
[1, 88]. OTxe, y pa3i 3acTaBu MallHOBMX MPaB sKOAHOT
MOBH TTPO PEYOBUI XapaKkTep TaKUX MTPaBOBITHOCUH
He Moxke Oytu. Cpobu K BBEIEHHS KBasipedyoBUX
KOHCTPYKITI 3acTaBU MaWHOBUX IPaB HE MOKHA
BU3HATH IOCTaTHHO OOTPYHTOBAHUM.
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Ionemixa w000 npasosoi npupodu Hcmumymy 3acmasu sx cnocoby sabesneuenns
BuUKOHANMsL 30608’ 3aHb MPUBAE BXce documb 00620. 10106HUM i NUMAHHAM € BUSHANH
Pew06ozo abo 30606’ A3aavH020 Xapaxkmepy sacmasiux npagogionocun. Hpu ypomy eucho-
80K MPO PEUOBULL XAPAKMED YCIX MATIHOBUX NPAB He € OOTPYHMOBAHUM.

Ionemura omnocumenvio npagosoti nPuUPoOsbl UHCMUMYMA 341024 Kax chocoba obec-
neweHus: BbINOIHEHUS 003aMeIbCMe OIUMCs yace 0080.16HO 00120 [1aBHBIM ee BONPOCOM
SAGNACNCSL NPUSHAHUE BeUe8020 UNU 003AMEILCMBEHHO20 XAPAKMEPA 3A/L0206bIX NPABO-
ommnowenuii. IIpu 5mom 6vi600 0 GewE80M Xapaxmepe 6cex UMYUECMBEHHbIX NPAB 6L -

emcsi Heo60CHOBANHBIM.

Polemic about the legal nature of institute of a pledge as way of maintenance of per-
Jormance of obligations lasts already enough for a long time. Its main question is the recog-
nition of ware or obligations character of mortgaging relations. Thus the conclusion about
ware character of all property rights is unreasonable.

Haoiiimna 28 sepecns 2007 p.
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