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NMPABOBA OEPXXABA | COLIAJIbHA AEP)KABA:
TEOPETUKO-NMPABOBI NMPOBJIEMU B3AEMOAII

Haykosi npaui MAYTT, 2010, sun. 3(26), c. 242—-247

Y yusinizosaromy ceimi edxce, 80uesUdb, HIXMO He 3anepeuyeamume, w0 KOHUENUis i
peanvie popmyseanis npasosoi 0epicasu cmand GeIUKUMU OOCIZHEHHIMU TH00CHKOZ0
DO3CUMKY, HEPOIPUCHO NOG SI3AHUMU 3 YMEEPONCCHHIM “NePuLozo NoKoLinHs” npae jio-
Qunu. Jlewo cxaadniwor eudacmvcs cumyauist i3 gpenomenom couianvnoi oepacasu. Llen-

MPAnLHUM Y HAYKOBUX OUCKYCIsX 008K0IA CNiBsioHowenHs nouamy “npasosa depicasa’

]

i “couianvra depicasa” € numanis NPo me, YU GUHUKHENHSL COUIAILHOT 0ePICAsU 03HAUAE
600HOUAC 3anepeuetist HAUBANCIUGIIUUX NPUHIUNIG NPABOBOT OepICaBUL, Ull, HABNAKU, NO-
64 Y OeparcasiL COUIanbHUX PYHKUTIL € TUe HOBUM emanom po3GUMKY npasosoi 0epicasu

3ad HOBUX icmopwmux ymoes.

Himenpkuii moaitosor M. Bebep 3asHauas, 110
NIPUHITMIIA COIiaJIbHOI JlepsKaBu BCTYIAIOTh y Cy-
[IePEYHICTh 13 NPUHIUIIAMU [IPABOBOI JICPIKABU:
MOBJIAB, TTPaBOBa Jlep:KaBa I'PYHTYETHCSI Ha aBTO-
HOMIi i BiZlIOBilaIbHOCTI iHAUBIAIB 3a CBOIO IOJIIO,
a colliajbHa JIeps;kaBa no30aBJsie iHAUBINA TOTO W
iHIIorO, iHTErpy€e M0ro B cUCTeMy 3a/[0BOJIEHHS KO-
JIEKTUBHUX 1oTped. SIKII0 Tepina IPyHTYEThCs Ha
cBobozi iHaMBiga — eKOHOMIiYHIiN i AyXOBHIH, TO
pyra — Ha “3piBHsiBII”. Buxonsgum 3 Takux Mip-
KyBanb M. BeGep poOuTh BUCHOBOK, 1110 COIiaIbHA
i IpaBOBa JepsKaBa — II€ ABUINA, AKi BUKJIIOYAOTDH
OJ/THE OJTHOTO.

OTMOHEHTHN COIiaThHOI [epKaBU HATOJIONTYIOTh
Ha TOMY, 1110 JAiAJbHICTb OCTAaHHbOI 6a3y€TbCH Ha I1eB-
HOMY ITapaJIoKCi: 3aBIaHHs, SKi Taka fiep:kaBa IOK-
JINKAHA BUPIMIUTH, 3aBXK/IU MAIOTh iH/MBilyadbHUIA
Xapakrep, TO/Al AK IHCTPYMEHTH, AKi BOHA BUKOPUC-
TOBYE, 3aBXK/U € CYCHiJTbHUMU. [HITUMU cloBaMH,
coliajibHa jgepkasa Mae norpedy y hopmyBaHHi pos-
rajy’KeHoro 6I0pOKpaTHYHOrO arapary, a BiH sKpa3
i He 3/JaTHUHM BUSIBUTH iHAWBIAYaJIbHI 3alIUTH, X0Uua
caMe IS iX 3a70BOJIeHHs BiH OyB cTBOpeHwmii [10,
33]. Kpim 1poro, mopiBHSHO 3 “KiracudaHon0” JTibe-
PaJIbHOIO TIPABOBOIO JIEPKABOIO, IO BUKOHYBaJA
gute (yakmii “HigHoro cropoka’ i croBimyBasa
npUHLNI “laissez faire” (HeBTpy4YaHHS) B €KOHOMIid-
HiiT cdepi, cotiasbHa Jeps;KaBa, SIK yKe 3a3HaYaI0Cs],
CTaBUTH Tiepe]] CoO0T0 3HAYHO CKJIAHIIN 3aBIaHHSI.
ITi 3aBIanHs1, 30KpeMa IMo/I0 3a0e3MeUeHHsT COTliab-

HO-eKOHOMIYHMX IIPaB, 00'€KTUBHO BUMAraioTh pO3-
MMTUPEHHS UCKPEIiMHNX TTOBHOBA)KEHb OPTaHiB Jlep-
JKaBHOT BJIaiM 1 yIIPaBJIiHHS, 1110 MOKe [TPU3BECTH 10
etaTu3ailii Ta opuandikailii cycrizbHOTO KUTTH i, B
CBOIO Uepry, 3arposKy€ 3BY;KEHHSIM 0COOUCTOT CBOOO-
/M TPOMA/ISTH, TIEPETBOPEHHSAM iX, 32 Bupazom JI. Ep-
Xap/ia, Ha “colliayibHUX Miganmnx’.

Moskausicth  Takoi Hebesmmeku mepeabadyan
L. {. @pamnko, akuit ue 1903 p. y crarri “Io Take
noctyn?” mucas: “OTes Bipa B HEOOMEKEHY CUILY Iep-
JKaBU B OYZAYILIM YCTPOIO, TO TOJOBHA IIPUKMETa CO-
miampHO1 eMokpatii. 1o i1 mymiti, KOKHUH Y0JI0BiK
y OyAyIIiM YCTPOIO Bij YPOMKEHHS 10 cMepTi Oyze
JlepsKaBHUM YIIOPAAHUKOM Ta MEHCIOHICTOM: JIepsKa-
Ba JlaCTh MOMY Hallepe/l BiAlOBifHe TiJAroTyBaHHS,
notiM 6yzie oMy BU3HAUyBaTH pobOTY i TIaTy, Ma-
BaTH 3a0XOTY Ta BiJ[3HAKY, a Ha cTapicTb abo B pasi
crabocTi — yackaBuii XJio0.

Hema 1m0 i1 xasaru, € geio npuBabHOro B TakiM
OIS, 0COOMUBO Ul TUX OifHMUX JIIOJeil HUHil-
HBOTO Yacy, 10 He 3HAIOTh CbOTO/IHI, /ie AiTHC, i 1110 B
POT BJIOKUTH 3aBTPA; s TUX MiliOHIB 6e33aXUCHUX
AiTedt, mo BUpocTaroTh abo 30BCiM 6e3 OMiKKM POK-
4iB, 60O TEPILIATH HE Pa3 MYKHU i 3HYIIAHHS Bifl 3/I1X,
TEMHUX, ITSTHUX POJNYIB Ta OMiKyHiB... AJie € i y TiM
TOTJISI/IL IesIKi rauyKu, 1110 6y/t[HTb MMOBAKHI CYMHIBU.

ITomepesr ychoro Ta Bce MOXKHA CUJia JiepsKaBU
HaJiaraa O CTpallleHHMM TsrapeM Ha SKUTTS KO-
HOTO TIOOJIMHOKOTO Y0JIOBiKa. ByiacHa BoJjid i BiacHa
JIYMKa KOJKHOTO YOJIOBiKa Mycuaa OU Te3HyTH, 3a-
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uuniti, 60 a HYK JIepsKaBa MMPU3HAE 1i MIKiAIMBOIO,
HemoTPiOHOKO... JII0AN BUPOCTAIN 1 JKijIu OU B Takiii
3aJICKHOCTI, Tl TaKUM TMOTJISIZIOM JIepsKaBH, IIPO
KU Terep y HailaOCOIOTHIIIMX MOJILiHUX 1e-
pskaBax Hema it MmoBu. Haposma sep:kaBa cranach 6u
BEJTMYE3HOIO HAPOIHOIO TIOPMOTO”.

[nakmie kaxyuu, KO TPaBOBa JIePKABHICTD Ta-
panTye cBoGOLY AK HAWBHUILY IIHHICTb, TO COIiadb-
Ha, HaBIIaKU, Ma€ TeHJEeHIIIO 10 il 0OMeKeHH: ajKe
IPOMA/ISIHY, BUCYBAIOUH 10 JIEPKaBU jeasti Gisbiie
BUMOT, caMi OIIUHSIIOTHCS B 3aJ1€KHOCTI Bij Hel.

Ha ngymky BiloMOro pociiichKOro BY€HOTO
C. C. AnekceeBa, TOCWJIEHHS JIepKaBd, ii BILJTUBY
Ha EKOHOMIKO-PO3MIOJA/IbYl BiIHOCMHU HEMHUHYyYE
TOB’sI3aHE 3 PO3UIMPEHHSM BIATHO-iMIIEPATUBHUX
3acajl, TOMIHYBaHHIM TyOJIiYHO-BAAIHOTO, “UUHOB-
HUIBKOTO” YIIPABJIiHHS CIIOKOHBIYHO €KOHOMIYHUMU
cripaBaMu. A OTXKe, TIOPSZ i3 HEMUHYINMH Y IIbO-
My pasi nedopmariissMu B €KOHOMIYHOMY KUTTi — i3
36UIBIIIEHHSM YUCENBHOCTI  IePKaBHOTO — armapary,
MOIANTBIITIM  YKOPIHEHHSAM OIOPOKpaTH3My B HOTO
(yHKITiOHYBaHHI, YMHOBHUIIBKOIO BCEMOTYTHICTIO,
i3 TeH/CHIIEI0O BTPYYaHHA B YCi CTOPOHU €KOHOMiy-
HOTO Ta COIiaJIbHOTO KUTTH i, 9K CBIIYUTD KUTTEBA
MPaKTHKa, i3 HEMUHYYUMH Y TaKOMY BUIA/IKYy 3JI0B-
JKUBAHHSIMU BJIAJI010, KOPYIIIHE Ta XabapHUIITBOM.
A 3Bijgcm — BrpaTa OKpeMoIo ocobolo ii sxrocreii “ca-
MOCTIlHOI Zieps;KaBu”, IEPETBOPEHHS 1i Ha “Oe3MOBHY
BiBITIO”, TIOKIpHUIT “I'BUHTHUK” TiraHTCbKOi CHCTEMU, B
IEHTPi SKOT — BCEMOTYTHS JiepskaBa. Iiesd coriagbHOI
JlepsKaBU, TAKAUM YNHOM, CYIIEPEYNTh BUMOTaM BiJIbHOI
KOHKYPEHTHOI PUHKOBOI €KOHOMIKH, IeMOKPAaTUYHOI
JIeP>KaBHOCTI 1, 1110 CJIi/L 0Cc0bJIMBO I IKPECIUTH, OCHO-
BOITOJIO;KHUM TTPUHIIMIIAM TIPABOBOI JIep:KaBU — Bep-
XOBeHCTBa (TIpaBJliHHA) TIpaBa B JEMOKPATUYHOMY
nperailii ik MEeTH CycIiJibcTBa [ 2, 684].

Buxinukanuii mouyTTSAM CTpaxy 3akJuK 710 Jep-
JKaBHOTO 3a0€31eYeHHsI CIIPUSIE 3POCTAHHIO JI€PKaB-
HOI GIOpOKparii Ta PO3BUTKY “TOTaNbHOI” JIepiKaBu.
OcraHHs1 3HOBY 7K TaKH [IParHe 10 3HUIIEHHsI ¢CBOOO-
M i IPUHMZKEHHS JIOAEH, MEePEeTBOPIOE 0COOUCTICTD
Ha O/IHY i3 (PYHKINH y KOJTEKTUBHOMY TTOTOTI (DyHK-
1i# i TPUIIBU/IIYE BXKe iCHYIOUi TEHAEHTIIT /10 37TUT-
TS 3 MacaMu, — Iolepe/KaB HiMeIbKUIl TeopeTuk
npuposroro npasa @. Kimobep. Lleit pyiniBHuit 17151
KyJbTYPH TIPOIIEC T GiJTbIe 3ar0CTPIOETHCS, AKIIO
TOTAJIbHY MOJITUYHY BJIQly OTPUMYE cama “mMacoBa’
moanna [6, 56].

Ta HesBakalouM Ha icHyIOYi CynepedHOCTi Mix
COIiaJIbHUM Ta IIPAaBOBUM IIPUHITUIIAMU JIEP3KaBHOTO
Jlaty, KOHCTUTYIIiHHO-TIpaBoBa TeOpis Ta INpakTu-
Ka 6araThbOX CydacHUX KpaiH CBIiTY INILIN ILISXOM

MOETHAHHS IMX TPUHINIIB 3a AOTOMOTO0 (hop-
MyJau “corianmbHOi TTPaBOBOI Jiep:kaBu”, KA HEPi-
KO 3akpimmoeTbess Ha piBHi OCHOBHOrO 3aKoHY
(®OPH, Icnaunisi, binopycs). [um migkpeciioerses,
Ha aymKky I1. M. Pab6inoBuua, pyHKIliOHATBHA €]1-
HicTbh (popMasbHUX 1 MaTepiaJibHUX €JIeMEHTIB, 110
CTOCYIOThCA IIPUHIIUIIB OpraHizaiii posryapyBaHol
nepskaBu. CaMme akIeHT Ha COIiajibHy ITPaBOBY e-
prKaBy CBIIUUTDL IIPO HAIIOBHEHHA iI MaTepialbHUM
3MICTOM 3a PaxXyHOK IIiIBULIEHHA CTAaTyCy COLiaJib-
HUX i eKOHOMIYHUX TIpaB (30KpeMa, IpaB Ha Tpartio,
MOBHY 3aliHATICTD, JKUTJIO, COLialbHe 3a0e3IeYeH s
i T.iH.) 10 piBHS mpaB “KiacuuHuX”, TOOTO HOJITHY-
HUX i TPOMaITHCHKUX. KOHIIEMIIis comiamabHOI mpa-
BOBOI /IEPKaBU € OHOBJICHOIO 1 TAKOM0, 1110 06’€z[Hy€
JIBa BiJIHOCHO CYIIEPEUSIMBUX TIX0IH, “BeKTOpH: 3
o1HOro OOKY, colianbHy Oe3IeKy i MaTepianbHy piB-
HicTb (1110 BJIACTUBE COIliaJIBHIN IepskaBi), a 3 IPyro-
TO — BiJIbHE PO3TOPSIIKEHHST BJIACHOI0 OCOGUCTICTIO
i 6iaramu, 1O HEIO CTBOPIOIOTHCS, a TaKOK OOMe-
JKEeHHA JlepskaBHOT Biau (1110 TpUTaMaHHe TTPaBoOBilt
nepokasi). [Ipore y 1iit ABoicTOCTI (DyHKITI 1epKaBU
OJIHOYACHO MOEAHAHI i HebGe3neKa BCTAHOBJIEHHS Cy-
BOPOTO KOHTPOJIIO 32 iHAMBiZaMU depe3 “MiKIyBaH-
HS TIPO MiIaHNX ", i CIPUSIHHS 3POCTAHHIO PeasibHOi
¢BOOO/IM, 3BIJIBHEHHS Bif 3/aMAHIB, 3abe3le4eHHs
piBaOCTi. CamMe B IbOMY — crabimizanii nosiTuyHoi,
COIIIaJIbHOI Ta eKOHOMIUHOI CHUCTeM i X eBOJoIli —
IIAHC Ha YCITiX.

Ax BijomMo, y TOTiTHYHIN i TPAaBOBiT HAYTIi TTOPSIT
i3 (hopmyioto “comiasbHa ep;kaBa”’ BKUBAETHCS Ta-
Kok Tepmin “Welfare state” — “nepsxaBa 3arajqbHOTO
6maromeHcTBa” (106po6yTY), SKUH He Mae TOpH-
JIMYHOTO 3aKPIlJIEHHSsI, a BiMOBiAHO, I odiliiiHOTO
TJYMAUYeHHS B JKOJTHOMY HOPMATHUBHO-TIPABOBOMY
nokymenti. Binbimicts nepxasosuasnise MPH, B
OcnosHOMY 3akoHi sKoi Briepine 6ys0 3adikcoBaHo
dbopmyay “corianbha TpaBoBa jepxkasa” (Sozialer
Rechtsstaat), nporucrasisiors ii “gepaxasi 106po0y-
Ty”. KpuTnka HUIMU OCTaHHBOI KOHIIEITiT 3BOJUTHCS
B OCHOBHOMY /10 TPbOX aCIIeKTiB:

1. ¥V koHIiKTI MiXK PiBHICTIO i CBOOOIOIO 15T KOH-
TIEMIIisT HAJla€ TlepeBary piBHOCTI, a TOMY B “/epskaBi
I06po0yTY” aKIeHT POOUTHCS Ha COLaJIbHUX TapaH-
TisIX 32 PaXyHOK 0cobucTol cBoGoaM. Teopist & “co-
IiaJIbHOT TIPaBOBOI Jlep:KaBu” PO3TJISI/IA€ 3a3HaYEHi
MPUHIUIM SIK piBHOMNpaBHi. Jleski pocaiiHnuku B3a-
rajii BBasKaloTh “ZiepikaBy 106pobyTy” TOTamiTapHOIO
JIepsKaBolo, IO TOPBaJa 3 IPUHITMIIAMUA 3aKOHHOCTI i
JIeMOKpartii, a 0T:Ke, 3 MIPUHIMIIAMU [TPABOBOI JieprKa-
Bu (“Rechtsstaat”).

2. CTBepmKy€eThes, Mo “mepskasa 106poOyTy”,
PO3BMBAIOYU CUCTEMY COLiaJIbHUX IIOCJYT, CIIPUYN-
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HSA€ HaIMipHE ONOJATKYyBaHHS HACEJCHHS i, OTXKe,
3aHA/ITO BETMKUI TIEPEPO3TO/IiJ IOXO/IiB i BIACHOCTI.
¥ cBolo uepry, 11e Crpusi€ TOMMPEHHIO CIIOKUBAIlb-
KOI'O CTaBJIEHHS [0 JepP/KaBH 1 3MEHIIEHHIO 0coOuc-
TO] iHil[iaTUBM Ta BiJIIIOBi1aJIbHOCTI.

3. BBaskaerbcs, MO BTPYYaHHSA “mepskaBu 100-
po6yTy” B €KOHOMIiUHE JKUTTS € HAAMIDHUM, TO/li SIK
coliajJibHa TIpaBOBa Jlep:kaBa IOBUHHA IepeyciM
CTBOPIOBATU 110JIE€ IiSIJIBHOCTI /171 BiJIbHOI iHiliaTH-
BU 0COOUCTOCTI i JInIe B APYTY YEPry MiKIyBaTUCS
npo 1o6pobyT rpoMazs [11, 170, 171].

3a Takoro MAXoMy € “O4eBUIHNM, 110 B IePKaBi,
dKa Bifana ijiei ;eMoKpaTii, KOHIEIIis COiaabHOL
MpaBoOBOi Jiep:kaBy, 3akpimnera B OcHoBHOMY 3a-
KOHi, He BiJIIOBiJJa€ CTPUIKHIO KOHIICIIIi1 JepKaBU
3arajbHOro J0OpOOYTY, sIKa He Ma€ MIPaBOBOIO “IKO-
ps”, a Jimiie 9acTKOBO 30iracTbes i3 po3yMiHHSIM CO-
miasbHOI JiepskaBu B OCHOBHOMY 3aKOHi, OCKiJIbKH
JleMOKpaTUYHa colliaJlbHa IIpaBOBa Jlep;KaBa, KPiM
yChOTO iHIITOTO, 3060B’s13aHa peasli3oByBaTH TIPUPOJI-
He MPaBo JIIOAUHY Ha CBOGOLY i PIBHICTB, 3 IKOTO BiKe
MOTiM BUPOCTAE TIEPBUHHE IPABO JIOAWMHU “TIpalis
MOPOJIZKYE TTPABO BJIACHOCTI TPYSIIOrO Ha MPOAYKT
ioro mpaiti”.

Ha nam morsisaa, y TakoMy NpOTHCTaBJIEHH] Hi-
MEIbKUMW HAyKOBISIMU KOHIIENIIiN  “colliaibHOI
[IPaBOBOi Aep:kaBu” i “mepskaBH 3arajbHOrO 100pPO-
OyTy” BOauaeThCs cripoba “BigBecT” BiJ mepIIoi oc-
HOBHUH yzap, ZOBOASYM, 10 HAWOLIbII JOMIKYIbHI
APryMEHTU TIPOTUBHMKIB COIia/IbHO OPI€EHTOBAHOI
JIEPsKaBU CTOCYIOTBCSI caMe TinmepTpodoBaHO-TIaTeP-
HasTicTChKOI Moziesi “nepskasu 106podyTy”. Cottianb-
HO-TIPABOBIl ’Ke JiepsKaBi, 3aBASKNU CBOIN JIBOICTil
KOHCTPYKIIil, BAAETHCA OIITUMI30BYBATU CBOIO Jisl/Ib-
HiCTb, HE JIOTIyCKAIOUM 3HAYHUX Bi/[XUJIE€Hb Y CBOEMY
MOCTYNAJbHOMY PO3BUTKY.

Ax caynrro BBakae O. B. CKPUITHIOK, LISXOM
po3B’sizaiHs 00'€KTUBHO iCHYIOUUX CYTIEPEUHOCTEN
MiXK COLIaIbHUMM 1 IIPABOBUMMU 3aCaJlaMU € He 3alie-
pedeHHs IiHHOCTI Tiel 4u iH1I01 KoHIemn i (41 To Ha
KOPHUCTD TIPABOBOI JIeP;KaBU, UM TO COIIaJIbHOI), a iX
B3aEMO/IONTOBHEHHS, iX CHHTETUYHUHN MO TUKO-TIpa-
BOBUU Ta TEOPETUKO-METOOJOTIYHUH pO3Tasa. [H-
HIAMU CJIOBAMU — KOHCTPYIOBAHHS COIiaJIbHO-IIpa-
BOBOI JIepPsKaBU.

3BUUaiiHoO, colliaJibHa TIPaBOBA JlepPrKaBa MOKJIM-
Ba JIUIIE B IIOCTIHAYCTPiaJbHOMY CYCIIJILCTBI, B AKO-
MY, O-TIEPIIIEe, 3pOCcTaE e(heKTUBHICTh BUPOOHUIITBA,
a HalliOHAJIbHUM JIOXiJ| CTA€ OCTATHIM JIJIsT 3a/[0BO-
JIEHHS 3POCTAI0UNX HOTPed MPaKTUYHO BCiX 4IeHiB
CyCIIiJIbCTBA (BUHUKAE CYCIJIBCTBO CIOKMBAUiB);
no-apyre, GiJIbIa, HiK B IHAYCTPIAIbBHOMY CYCIIiJIb-
CTBi, YaCTUHA YJICHIB CYCIIJIbCTBA PEaJbHO BUKJIIO-

YaEThCS 3 MPOIlecy BUPOOHUIITBA i TOTEHIIIHHO — 3i
chepn ekoHOMIUHOT aKTUBHOCTI B3arai (ITOCTYIIOBO
3HaYHAa YaCTMHA HU3BKO KBajihikoBaHOi pobOOYOi
CHJTH TIepeTiKa€e 10 cepu TOCTYT).
OxapakTepusoBate CyCHiJbCTBO 0O6’€KTUBHO €
3MaTHUM 3a06€3MEUNTH 3aTabHUI BUCOKWI piBEHD
CIIOKUBaHHS TIpU 30epeskeHHi BUCOKMX MPHUOYTKIB
BJIACHUKIB 3ac06iB BUPOOHMIITBA. Y TaKOMYy cCyc-
IIJILCTBI  CcOLlia/IbHE PEeryJoBaHHA IIEPEBAKHO 32
IPUHIMIIOM opuandHoi (dopMmanbHOi) PpiBHOCTI,
6e3 IePepo3NOAiIy HAIiOHAJILHOIO J0XOAY Ha KO-
PUCTD COLIATIBHO csabKUX, CTa€ He TiJIbKU HelOoliIb-
HUM y CEHCi €eKOHOMIYHOrO PO3BUTKY, a it HebesIey-
HUM y CyCHiJibHO-TIOJiTHYHOMY Tinani. Ha mormsn
B. Yersepnina, mibGepanbua (mpaBoBa) [ep:kaBa B
I[bOMY CYCIIIBCTBI 00’€KTUBHO BKe He MOoTpibHa Hi
COIIJIBHO CHMJIBHUM, Hi COIiaJbHO caabknM. Jdxk Ha-
crifmok (opMyeThCs colliasibHAa TPaBOBA Jep:KaBa,
siKa, Ha KOy Takiii mpaBoBiil piBHOCTI, aje mpu ii
36epesKeHHi B TIPUHITUTI, BU3HAE Ta FAPaHTYE CBOEIO
peaIbHOIO MOJIITUKOIO TIeBHI IIPUBLJIET 714 COLiaIbHO
cabkux, abo mpaBa JIOAWMHNA “APYToro MOKOJiHHS".
[Tpasa “mepmioro mokoiHHsA” 00’€KTUBHO (HOpMY-
IOTBCA 1 IPOTOJIONIYIOTHCA B IHAYCTPiaJbHOMY CYC-
MiJIbCTBI, @ BJKe MOTIM BUHUKAE JiibepasibHa (1IpaBo-
Ba) JleprKaBa, sSIKa JOTPUMYETBCS i 3aXUINAE 11i TpaBa
i cBoOomu. Hapmaku, y mpoiieci ¢hopMyBaHHST ITOCTiH-
JIyCTPiaJIbHOTO CYCITiJIbCTBA CITIOYATKY JlePKaBa BUPi-
IIY€ 3aBJAHH: 100 IIePEePO3I0Aiay HAlliOHAJIBHOTO
NOXOMY, a B’Ke TOTIM KOHCTATYEThCS TOH (hakT, 10
B pe3yJabTaTi COLIaJIbHOI AiAJbHOCTI i€l Aep:KaBu
CTBOPEHO CHCTEMY 3aKOHOJIABYOTO 3aXWCTY iHTepe-
CiB COIia/IbHO CJAOKKMX YJIEHIB CYCILIBCTBA, TOOTO
3a6e31euyoThCs TpaBa “APyroro MoOKOJiHHs".
Bonnouac 3a HasiBHOCTI TeBHUX (DYHKIIIOHATBHUX
BiZIMiHHOCTE! MiXK MPABOBOIO i COIiAIBHOIO JiepsKa-
BOIO MK HUMM ICHYE 1 IIeBHA €HICTb: dK IIPaBOBa,
TaK i coliajbHa Jep/kaBa MOKJNKaHi cryryBaTu OJa-
ry inauBiziB. IIpaBoBa /ep:xkaBa OXOPOHSIE OCTAHHIX
BiJl CBaBiJJIA BJIQ/IM, COLiAJIbHA K JIepsKaBa Ma€ CBOIM
3aBIAHHSM 3a0€3TeInTH TiIHi YMOBU iCHYBaHHS AJI5
KOKHOI JIIoJuHU. SIKIo npaBoBa Jeps:kaBa IOKJIU-
KaHa (hopMaIbHO-IOPUANYHO 3a6e31ednT CBOGOILY
i piBHICTB JITO/IEl, TO JlepsKaBa colliaTbHa HATTOBHIOE
i TTOHATTSI pPeaJlbHUM 3MicTOM. 3TiZTHO 3 IOIIIpe-
HUMU Ha ChOTOJHI YSBIeHHIMU (QYHKIIiSI TOJTOBHUX
MIPABOBUX TapaHTiil — He Jikile B YCTAHOBJIEHHI MEK
BJQM, a W y BUKOHAHHI JIEPKABOIO IMO3UTUBHUX
060B’s13kiB. CaMme 11€ i € 3aBJlaHHsIM iHCTUTYTY OCHOB-
HUX COIiaJbHUX MPaB 0c0o01. 3acafHUYOIO MO0 HUX
€ Mo3WIlis, 3a AKOI0 cBOGO/A Ta PiBHICTH MalOTh Ta-
KOK MaTepiasibHi KOMIIOHEHTH: JIFOAU MOJKYTD JIUIIIE
TO/i BiJIbHO PO3BUBATUCS, KOJIW BOHU PO3IOPAKA-
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TOTBhCS MaTEPiATbHUMM YMOBAMHU [IJ11 TAKOTO PO3BUT-
Ky 1, 30KpeMa, MatOTh IOCTYT 710 OCBiTHIX 3aKJIAIiB.
TomoBHa BWMOTa PIBHOCTI Tepeabadae He TPOCTO
(hopmanpHO TTpaBOBE 3PiBHSAHHS CTATyCiB, a I BCTa-
HOBJIEHHS COIliaJIbHOI CIIPaBEJINBOCTI, “MaTepiajib-
He” BUPIBHIOBAHHS, BOHA CTaBUTH TEPE] JEPKABOIO
3aBJIAHHS CJYTYBATH OMOPOIO CIAOKUM Ta 0OMesKeH-
HAM [Uid cusibHUX. [lepikaBa crae, TaKuM YMHOM, 32
cnoBamMu Himerbkoro pocuigauka P. Ilunmesiyca,
IIOBIPEHUM y PO3IO/IJI CIIPABEIJIMBOCTI.

[Tpote 1iii BUMO3i 16aTH TIPO MaTepiaibHi YMO-
BU PO3BUTKY OCOOMCTOCTI Ta IIPO COIaAbHY CIIpa-
BEJJIMBICTh HE MOXKHA HafaTh (OPMHU YCTAIEHOTO
nepesiky “roloBHuX cotianbHux mpas”. Opuamy-
Hi HOPDMU MOKYTh BCTAHOBJIIOBATH OLJIbII Y1 MEHIII
TOYHI Ccolia/IbHI 11iJ1i, HaZlaBaTu MiHIMaJIbHi rapanTii
Ta 0OMEKYBATH JI0 TIEBHUX MEK HaMIpHE PO3IIapy-
BaHHSI HaceJeHHsI. AJie peasizaiisi 3a/leKIapoBaHoOl
COLAJIbHOT TIOJIITUKU 3aBXK/AU 3AJUIIAETHCA JeTep-
MiHOBAHOIO PiBHEM COLiaJbHOTO PO3BUTKY CYCILJIb-
CTBa: Pi3HOBMJI Ta MacIITab COIiaMbHUX MOCYT, MO
iX 3/laTHa HA/IATU JIePKABA, 3aJI€KUTD Bij| CTaHy CyC-
IMIJIBHOTO Ta €EKOHOMIYHOTO PO3BUTKY, Bijl 3MiHU ITOT-
peb Ta BiJ THX MiHINBUX 3ac00iB, SIKi € B PO3IOPS/I-
JKCHHI JIepsKaBH.

[ammumuy  coioBamu, “MexaHi3Mu  peadtizariii 3a-
B/IaHb COIiaJbHOI JIep;KaBU He MAlOTh Yy CBOIN 6iJTb-
IIOCTI BWUYEPITHOTO HOPMATHUBHOTO HOPUINYHOTO
BUpa3y i TOMy He JeXaTb y TJIOIWHI BUKJIIOYHO
IOPUINYHUX MeXaHi3MiB peasmizariii. Boau 3amexkaTnb
BiZl 6araThbOX CYCIIJIBHUX MeXaHi3MiB (IIOJIITHYHUX
i opranizamitHux, maTepiaJbHUX i €KOHOMIUHUX),
noJiTiuyHoi cdepu i chepu 0cobucToi cBobOIM, SIKi
XapaKTePU3yIloTh CYTHICTD JiepKaBU Ta CYCIIIbCTBA,
iX peasbHU yCTpili, MexaHi3mMu il cortiaabHoi se-
pxxasu” [12, 112].

Ak yxe Bigznauanocs, epeKTUBHICTh BUKOHAHHS
COIaTFHOIO JIEP;KaBO0 NMPUTAMAHHUX il 3aBIaHb i,
30KpeMa, CTYITiHb 3/[iiCHEHHOCTi COIliaJlbHO-eKOHO-
MiYHUX IIPaB 6esnocepeaHbo 3aJeKUTh BiJl HasIB-
HOCTI y Takoi jep:kaBu HEOOXiAHMX MaTepiaJbHUX
pecypcis. [Tpore, 3 iHIOro GOKY, BUAAETHCS CITYHTHOIO
BUCJIOBJIEHA B POCIICHKill I0puANYHiil JliTepaTypi [2,
145] mymka mpo Te, IO CIPaBKHBOIO MEKEIO peai-
3awii IpaB “APyroro MOKOIiHH" Ma€ OyTH He PiBeHb
PO3BUTKY €KOHOMIiKU KpaiHu, a IpUpoOjHi 1 HeBix-
yy;kyBaHi mpaBa Ta cBoboau. CorlianbHO-eKOHOMIY-
Hi mpaBa MaioTh 3abe3MeuyBaTrCs TIEO Mipolo, sKa
BUMAara€eThbCsl /IS MiATPUMAHHS COIiaJbHOTO MUPY i
He IPU3BOAUTD 0 HAAMIPHOI0 0OMeKeHHs “KIacud-
HEX” 0COOMCTHX 1 O THIHUX CBOGOL. 3pO3yMio, if
1e SBJIsie co00I0 TIeBHe 0OMexReHHsT chepr 0cobuc-
Toi cBOOOIU, ajle BOHO He BUXOAUTH 32 MeXKi Heob-

XiJIHOTO JIJIS1 3aXMUCTY Ti€l K cBOOO/IM: ajiKe 3TiHO i3
3arajJibHOIO KOHIIEIIi€I0 IIPAaBOBOI Jiep:KaBU 6y/1b-511<i
JIePsKaBHI TTOBHOBAKEHH BUIIPAB/IaHi, AKIIO TiJIbKA
BOHU BUKOPUCTOBYIOTHCS [IJIST CTBOPEHHS YMOB, 11O
JIAI0Th MOXKJIMBICTD yCiM iHMBiIaM HalKpalIuM 4u-
HOM, y HalIOBHiIOMY 00¢5131 3/1ificHIOBaTH iXHi T1pa-
Ba i cBOOOM. Y Takuii crocio MU JIOTIYHUM IILISAXOM
3HOBY IIPUXO/IMMO /10 KOHCTPYKILii coliajabHol mpa-
BOBOI JIeps;KaBH, gdKa, Ha HaIll TOIJIA, SIKpa3 i CTBO-
pioe HallKpaiii Ha ChbOTOAHI YMOBHU I BCeGIYHOTO
PO3BUTKY 0cobu i peastizailii HEI0 BChOTO KOMILIEKCY
HaJIEKHIX i1 TIpaB i cBOOOI.

Cuiz 3a3Ha4MUTH, 110 OiJBIIICTD BiTYU3HIHUX Ta
POCITICHhKUX aBTOPiB OFHOCTAWiHI y TOMY, IO TTPUH-
IIUIT COLIaJIBHOCTI y TIOBHOMY 06cs13i i HECTTOTBO-
peHiil popmi MosKe OYTH peasi3oBaHO TIIBKK y IIpa-
BOBIll gepskaBi, TOOTO Takiil, SKa He Ha CJOBaX, a B
miiicHocti snaTHa 3a0e3eunT (GOPMaIbHY PiBHICTH
rpoMaJiAH 1 pO3yMHY B3a€MO/II0 PI3HUX COIiaIbHUX
TPYIl B YMOBax HEJOTOPKAHHOCTi BJIACHOCTI, 3BiJIb-
HUTU TPOMAJSIH BiJl HAJAMiIpHOI Mepepo3noiJbyol
AKTUBHOCTI BJyiagy. [HIIMMM cJIOBaMH, COIiaIbHOIO
MOKe CTaTH TiJIbKU JIeps;KaBa, sSIKa BKe € IPaBOBOIO;
cotfiasbHa JlepKaBa PO3TJISAAETHCSA K HACTYITHUM,
BUIIUH 1T1a0eh y IIpOIIEeCi €BOJIOLT IepsKaBy IIPaBo-
BOI.

AJKe, BUXOISYM 3 TE3W, 10 TaKa JepKaBa € BU-
IOI0 CXOAWHKOIO B €BOJIIOINI] [ep’KaBU IIPABOBOI,
MOkHA Oy/10 6 IPUIyCTUTH, IO B YKpaini crepury
caig mobyayBaTu NPaBOBY ACPKABY, i JIMIIE BUKO-
HaBIIM 1le 3aBAaHHS, MPUCTYIATH 4O PO30yL0BU
JiepskaBu coliasnbioi. Yu € mpaBomipHOIO Taka Io-
3utisg? Ciig BU3HATH, 1[0 apPTyMEHTOM Ha ii KOpUCTh
€ icTopuuHUIi OCBij EP>KAaBOTBOPEHHST B PO3BUHE-
HUX 3aXifHUX KpaiHaX, SKUX CbOTOMHI 03 KOMHUX
3acTepeskeHb MOKHA O3HAYUTU K JiepsKaBU COLliab-
Ho-1tpaBoBi. /[lilicHo, y 1ux Kpainax chopmoBaHa
BIIPO/IOBJK CTOJITD IIPABOBA JepPrKaBa 3 IJIMHOM 4Yacy
HOCTYIIOBO HaOyBajla O3HAK COLaAbHOI JepiKaBu.
[Ipore npo mpugaTHICTD TAKOTO CIIEHAPiI0 TOBOPUTH
B CY4aCHMX YMOBaX IM0/I0 ¥ KPAiHU HE € MOKJIUBUM.
Ha Hamy mymKy, mpoiecu po3OyJoBH Ha TepeHax
YKkpainu coriamabHOi i TPaBoBOi /iep:KaBU MAIOTh Bil-
OyBaTHCs OfHOYACHO (IIapasesIbHO) 1 B3a€MOY3TO/I-
skero. [TpaBoBa Ta cormiasbHa ep:kaBu — He aHTUTe-
3u. [loennanus nux 10 1mMeBHOI Mipu cylepeyIuBUX
€JICMEHTIB CKJIQ/IA€ CYTh AlaJleKTUKU PO3BUTKY TaKOi
JlepyKaBU, IKa BU3HAE NIPIOPUTET 11PAB JIIOJAWHMU i, BiJl-
MOBIJTHO /10 1[bOTO, JIOIYCKA€E PidHOMaHiTHI hopmu i
MeTo/H 11 ZligbHOCTI. SIK 3a3HaYa€ThCA B JTiTEpaTypi,
CTAHOBJICHHS COIaJIbHOI JIepKABU — TPUBAJIUIA,
Ha/I3BUYATHO CKJIQJIHUHN 1 cymnepedsuBUi TIpoiiec.
YrpumMyBatu HOro B EBHUX PaMKax, He 0OMEKYIOun
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¢BOOOIM OJ[HUX JIIO/IEH i He 3HIMAYM BiIIOBigab-
HOCTI 3a CBOIO JIOJIIO 3 iHIINX, JOTTIOMAaraoTh IPUHIN-
I 1PAaBOBOI Jlep:KaBy, BTIJAIOBAHI B IMOBCSAKIEHHE
x&uTTsa. CaMe Ha X OCHOBI MOXKJIWBA TOAANbINA TY-
MaHi3sallis i iep;kaBu, i cycHijibCcTBa.

IOpuanunmii acnekT coriambHOi Jep;KaBu I0-
JISITa€ B YiTKOMY BHU3HAUYe€HHi ITPABOBUX IIPOIENYP,
dopm i Mex ii gisibHOCTI. 30KpeMa, rINOGUHHNM Ga-
3MCOM JIJIS BCIET CUCTEMM COLIAIbHOTO 3a6e3eYeH
CIIYTYE ij1es TpaBOBOI lepskaBU. 3TajlaHa cCUCTeMa J1a€
MOZKJIMBICTh TapaHTyBaTH rpoMagsHaM Cy0’ eKTUBHE
IIPaBO HAa OTPUMAaHHS 3a3/aJIeTi/lb BU3HAYECHOI, HOP-
MaTUBHO BCTAaHOBJICHOI JJOIIOMOTHU 32 MEBHUX THUIIO-
BUX CHUTYaIliil, KOJHU JIOAN MOTPEOYIOTh MiATPUMKH.
Y npunnurmi, 6y1;[b-ﬂ}<a coImiaJbHa JOmoMoOra Ha-
JIAETHCA BIANIOBIIHO /0 YMHHUX 3aKOHIB i B mepel-
GaueHNUX HUMM PO3Mipax, a He 3a IHAMBiAyaJIbHIMU
notpebamM KOKHOT KOHKPETHOI 0COOW; B YCAKOMY
pasi e CToCy€ETbCA TUX BUILIAT, 1110 TOKJIUKAHI 3aMi-
HUTU HAXO/UKEHHS Y BUTJIA/L TOXOMiB (HAIIPUKIIA]I,
neHcif). Takum umHOM, couianbHi rapanTii — 1€ 3a
CBOEIO TIPUPOIOI0 Ta (OPMOIO BOJHOYAC TapaHTii
IOPUIMYHI, 110 BigOuBac 3B’ 130K MiK IIPaBOBOIO i CO-
IiaJbHOIO Zlep:kaBoio [9, 70].

Bapto moroauTucs 3 BUCTOBJIEHOIO B JiTepaTypi
JIIYMKOIO TIPO Te, IO COliajJibHa i IpaBoBa JeprkaBa
OyZyTh CIIJIBHUMH, JOIOKH JepsKaBHA BJajga Oyie
oOMesKyBaThcs i BPiBHOBaKyBaTHCs, KOHTPOJIIOBA-
THCS i TIOMMPIOBATU CBIiMl BIJIUB JIUTIIE TIPU JIOTPU-
MaHHi OCHOBHUX I1paB JitlouHu. [ HaBI1aKky, coriajibHa
nepskasa Oyzie BCTYTaTH y CyTePeuHicTh i3 BUMOTaMI
MPaBOBOI 3aBsKAU, KOJAU “mobpobyT moanau”, “co-
miaTpHiCcTh”, “colliaibHa CIIPaBe/JINBICTh” BBAYKATU-
MYTbCsT OIIBIIMMHE TIIHHOCTSIMH, SIKi I Terep MOKYTh
6yTH TIPOTOJIOIIEH] K “OCHOBHI MpaBa” 3a PaXyHOK
iCTOPUYHO BCTAHOBJIEHUX IIPUHIIUIIIB ITPABOBOI /lep-
Kasu |5, 87.

KonkperHitie opuandHi 0OMeKeHHs Jep;KaBHOT
BJIQ/IN Y COIiaJIbHIN MPaBOBiil lepKaBi MaOTh 1TPO-
aBJIATHCA B 4iTKil (hikcantii y KornctuTymii ta iHmmx
3aKOHAX, a TAaKOX i B peasibHOMY 3/IiICHEHHI TaKUX
TIPUHIIATIOBUX TTOJIOKEHD, K HEAOIYIICHHS: 3a/10-
BOJICHHSI COIIQIbHO-€KOHOMIUHMX TIpaB Ha IIKOAY
[OJIITUYHIHN, eKOHOMIUHI Ta AyXOBHiil cBoOOII; pe-
aJtizalrii 6y1;[b-;11<1/1x “mmo3UTUBHUX” TPaB Ha MIKOIY

npaBaM “HeTaTUBHUM; JEPKABHOTO PETYJIOBAHHS
€KOHOMIKM Ha IIKOAY PeryJIOBAaHHIO PUHKOBOMY;
BCTAHOBJIEHHST JIMCKPUMIiHAIIHNIX 0OMeXeHb, SKi
raJbMyIOTh PO3BUTOK IMPUBATHOIO CEKTOPa €KOHO-
MiKM, pasoM i3 3a00POHOI0 POBLIMPEHHS AepKaB-
HOTO CEKTOpa 3a PaXyHOK IPUBATHOTO (a TaKOXK
BUKOPUCTAHHSI TIPUBATHOI BJIACHOCTI Ha IIKOAY 3a-
rajibHoMy 6Jiary).
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ITidcymosyrouu Kopomxuil anaris cniegiOHOWEHHs NOHAMb “ZPOMAOSHCHKE CYCNIIbLC-
meo” i “couianvra depicasa”, MONCHA NO2OOUMUCS 3 BUCTOBIEHOIO 6 imepamypi OymKor,
wo couianrvia 0epircasa, no cymi, NOJIMUUHA INOCMACH 2POMAOSHCHKOZ0 CYCNIIbCMEA: ix
83AEMO0ISt NPUHUUNOBO CKAAVAEMbCS 34 NPABULAMU CNIBEIOHOWEN IS POPMU i 3Micmy.

TTodvimoscusas KopomKuLl anaius cOOMHOUEHUsL NOHAMUL “2pancoancrkoe oouecmso”
u “coyuanvioe 20cydapcmeo”, MOJCHO COZIACUMBCS C BLICKA3AHHBIM 8 TUmepamype mie-
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HUEM 0 MOM, MO COUUATLHOE 20CYOAPCMEBO, 8 CYUHOCTUL, NOAUMUUECKAS UNOCTNACD ZPAC-
0ancKoz0 00Wecmea: Ux 63aumo0elicmeue NPUHUUNUAILHO CKAAObIBAeMCst N0 NPAGULAM
COOMHOUEHUSL POPMBL U COOEPIHCAHUSL.

Summarizing short analysis of correlation of concepts “civil society” and “social state”,
it is possible to accede to the opinion shown in literature that the social state, in essence,
political posing of civil society: their co-operation is on principle folded after the rules of
correlation of manner and matter.
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