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V]IK 347:341.244
0. K. KOPYEMHHH

Miocpezionanvia Axademis ynpasninis nepconanom, m. Kuie

AESKI NPOBJIEMU 3AXUCTY LUMBUJIBHUX MNMPAB
Y AOrOBIPHUX 30BOB'A3AHHAX

Haykosi npaui MAYTT, 2010, sun. 3(26), c. 248—253

Cnocobu 3axucmy YUSLIHUX NPA8 K 3MIHA i NPUNUHEHHS. NPABOGIOHOCUH PO3ZIsL0a-
10MbCS HA NPUKLAOT 00208ipHUX NPABOGIOHOCUH (00208iPHUX 30008°33aHD ).

3 nabpanuam ynaHOCTI IIMBiIBHOTO KOJEKCY VK-
painu 3HA4YHO 3pic iHTepec 10 HAYKOBUX JTOCJiIKeHb
npobsieM 3aCTOCYBaHHS Ta CII0CO0IB 3aXUCTY HUBIiIb-
HUX TIpaB. 3 OAHOTO OOKY, TaKWl iHTEpec 3yMOBJIe-
HUit posmmpennasM nopiBasiHO 3 [ITK YPCP 1963 p.
Hepetiky crocobiB 3aXMCTy HUBLIBHUX TIPaB, 110, be-
3YMOBHO, PO3IIMPIIO MOKIUBOCTI 0COOU 3aXUCTUTH
nopytiene abo 0CTopioBaHe TPaBo; 3 IPYroro — BU-
HUKJIa TOTpeba SK B TEOPETUYHOMY OCMUCJEHHI
3MICTY i CYTHOCTI HOBUX CIIOCOOIB 3aXMCTY TIMBiJIb-
HUX IIPaB, Tak i B 3’CyBaHHi MeXaHi3My 1X 3aCTOCY-
BaHH Ta HOTO epeKTUBHOCTI.

HesBaskaiouu Ha Te 110 npodiemu 3MiHu i npuni-
HeHHs TUBIIBHUX IIPABOBIIHOCUH, 30KpEMa JOTOBIP-
HUX 3000B’s13aHb, AOCTIKYBAIUCS B YKpPaiHCHKii
nuBinicTuyHin mitepatypi [16], TomOBHY yBary mo-
CJITHUKM 30CepepKyBain Ha JUHAMIlll 3a3HAYCHUX
3000B’s13aHb, 3AMUMIAIOYN OCTOPOHb TaKy BAKIHBY
iX XapaKTepUCTUKY, 9K MeTa, CIIPSIMOBAHICTh 3MiHH i
MIPUIIMHEHH TPABOBIHOCUH Ta MeXaHi3M 3aXMCHOI
Jii [UX crocobiB 3aXUCTY IIUBIJIbHUX IIPaB.

Beranosienau. 1 cr. 15 1K Ykpainu Hopma, 3rij-
HO 3 SIKOI0 KOKHa 0co6a Ma€ TPaBo Ha 3aXKMCT CBOTO
[UBILHOTO TIPaBa y pa3i WOro mopynieHHs, HeBU3-
HaHHs ab0 OCTOPIOBAHHS JIa€ THACTaBU KBaJi(iKy-
BAaTH TIPABO HA 3aXUCT K OJHY i3 MPaBOMOYHOCTEN
cy6’eKTUBHOTO IIpaBa 0coOu.

B ropunnysiii siTepatypi BUCJIOBIIOIOTHCS Pi3Hi
CYI’KCHHS II0/I0 TTOHATTSA Ta 3MICTY 3aXUCTY IIUBiIb-
HUX TIpaB Ta iHTepeciB. O/HI aBTOPU i/l 3aXUCTOM
IIUBIJIBHUX TIPaB Ta iHTepeciB, 3a3BUYall, pO3yMilOTh
BCTAHOBJICHI 3aKOHOM 3aXO/IM, CIIPAMOBaHI Ha Bij-
HOBJIEHHsT a60 BU3HAHHS IUBITLHUX TIPaB i 3aXUCT
iHTepeciB y pasi iX MOpyUIeHHd YU OCIOPIOBAHHSA
[17]; immmi — xBamidikyioTh 3a3HayeHi MPaBOOXO-
POHHI 3aX0/IN SIK CIOCOOU 3aXUCTY MUBITLHUX MPAB

il aKI[EHTYIOTh yBary Ha cy0’€KTHBHOMY TIpaBi Ha 3a-
XHCT, TOOTO HA MOKJIMBOCTI YIPABJIATH Cy0'€KTOM Y
nportieci ioro 3aiiicaerns [13]; TpeTi — BU3HAYAIOTh
3MICT 3aXMCTY LIUBIJIBHUX [IPaB i iHTepecis cyd eKTiB
[IMBiJIBHO-TIPABOBUX ~ BiJTHOCUH 4K  [igJIbHICTD,
CIIPSIMOBAHY Ha YCYHEHHS IepelIko/| y 3iilcHeHHi
[UBIIBHIX [IPAB i BUKOHAHHI 000B’I3KiB [4].

OO6TPYHTOBYETHCS TAKOJK TE3a PO TE, IO UUBLLL-
HO-NPABOBULL 3AXUCT € He CYKYNHICMIO 3ax00i8 3a-
xucmy wu OisabHicmiI0 w000 ix 3acmocysanis, a nes-
HUM Pe3yaomamom yiei 0isivrnocmi, 3 02110y Ha W0
UUGIILHO-NPABOBULL 3AXUCT NPONOHYEMbCL MPAK-
mysamu ax 6eanocepedne 3anobizanns NOPYULEHHIO
npasa uu inmepecy 6 pasi Hasa6HOCMI PeaivHoi 3a-
2po3uU MaxKozo NOPYueHmns, NPUNUHEHHs 6Jce Po3no-
4amozo Nopyuenns, i0HOBNEHNS NOPYULEHUX NPAG
mouwo [13]. OueBUAHO KOXKHE 3 HABEEHNX BU3HA-
YeHb MOHATTS 3aXUCTy HMBUJIBHUX [IPaB MA€ 11PaBO
Ha iCHyBaHHS, OCKiJTbKU XapaKTepu3y€e MeBHUU ac-
MEKT 1[bOTO SABUIIA B HOTO CTATUYHOMY UM AIMHAMIY-
HOMY CTaHi.

3a BificCyTHOCTi €HOCTI IYMOK TIIO/I0 PO3YMiHHSI
TTOHATTS 3aXWUCTy IUBIIBHUX IPaB gK IUBIiJIbHO-
[IPaBOBOI KaTeropii 3alpolloHyEMO BJacHe BU3Ha-
YeHHsSI 1bOTO TOHSATTS: MiJl 3aXMUCTOM I[UBiJIbHOTO
IpaBa CJiji pO3yMiTH peasisaliio BCTaAaHOBJIEHOIO
3aKOHOM CyO’€KTUBHOrO TIpaBa 0COOM Ha 3aXUCT
CBOTO ITMBIiZBHOTO TIpaBa y pasi Horo mopyuieHHs,
HeBU3HAHHS 200 OCIMOPIOBAHHS IIJISIXOM 3aCTOCY-
BaHHS OOpPaHMX CaMOI0 0COOOI0 UM BCTAHOBJEHMX
OTOBOPOM ab0 aKTaM¥ IUBIJILHOIO 3aKOHOABC-
TBa MIPABOOXOPOHHMX 3aXO/iB — CIIOCOOIB 3aXMCTy
IIUBiJIbHUX IIPaB.

Ha sigminy Big IIK YPCP, gaxkomy noaibHa HopMa
me Gysta Bioma, ITK Ykpainu BU3HAYMB i 3aKpinuB y
4. 1 ¢T. 15 mifictaBu 3aXUCTY IUBLJIBHOTO [IPaBa:
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a) NOPYUIEHHS IMBIJIbHOTO IIPaBa;

6) HEeBM3HAHHS MUBITHHOTO TTPaBa;

B) OCIIOPIOBAHHS 1[UBIJILHOTO IIPaBa.

OT:Ke, 3aCTOCYBAaHHS BCTAHOBJIEHUX 3aKOHOM
ab0 JTOTOBOPOM CTIOCOGIB 3aXUCTY MUBITLHUX MPAB
MOJKJIUBE JIMIIE 332 HAadBHOCTI 3a3HAYCHUX IIi/[CTaB
(HaBiTh OfHiEl 3 HUX), O IIEPENIKOKAIOTH 0CO0l B
peadizartii i npasa. Takuii miaxiz 3yMOBJIIOE TOTPE-
Oy B PO3KPUTTI 3MIiCTy MOHATDH “NOPYIIEHHs MpaBa”,
“HeBM3HaAHHS IpaBa” Ta “OCIOPIOBAaHHS TIpaBa’ CTO-
COBHO mpaBa Cy6’e€KTa JOTOBIPHUX MPABOBIIHOCHH
(CTOPOHU OTOBIPHOTO 30008’ A3aHH).

3aznaunmo, 1mo 11K Ykpainum y pisaux crarrsx
BJKMBAE JIMIE TePMiH “TIOPyIIeHHs TpaBa’, He PO3-
KPHUBAIOYM MOTO 3MIiCTY; iHIII /IBA TEPMiHU, OKPIM SIK
B 4. 1 cr. 15, B IIK Ykpainu Ginblie He BKUBAOTh-
cs1. Ha nymky 1. O. /I3epu, HeBU3HAHHS ITUBLIBHOTO
1paBa MoJIATA€E y MACUBHOMY 3allepeyeHHi HassBHOCTI
B 0co6u cy0'€KTHBHOTO TUBIIBHOTO TPaBa, 30Kpe-
Ma, Ha MallHO, Ha TTPAaBO KOPUCTYBAHHS JKUTJIOM, Ha
CITaJINMHY, Ha YacTKY y CIJIBHOMY MaiiHi, sike 6e3-
MOCePeIHbO He 3aBIAE TITKO/M Cy0' EKTUBHOMY TIPaBY,
aJle CTBOPIOE HEIEBHICTD Y IPABOBOMY CTaTyCi HOCIA
cy6’exruBHoro npasa. OcropioBanis cy6’ €KTUBHOTO
LUBIIBHOIO MpaBa BigoOpaskae Takui CTaH NPaBOBi/-
HOCHH, KoJi cy(O’€KTHBHE IMBLJIbHE TIPABO 3ariepe-
YYETHCSI B IOPUCAUKITITHOMY oprani [ 15].

VY TuX BUIIALKAX, KOJIU HAEThCS PO 30008’ sI3aHHS,
B TOMY YMCJIi JOTOBiPHI, 3aKOHOJABEIb BXKUBAE TEP-
MiH “IopyIIeHHsI 30008’ I3aHHs, PO3YMIIOUM ITiJl IIIM
(c1. 610 IIK Ykpainn) ioro HeBUKOHAHHS 200 BIKO-
HAHHS 3 TOPYIIEHHSAM yYMOB, BU3HAYEHUX 3MiCTOM
30608’ s13aHHs (HeHAIE/KHE BUKOHAHHS ).

BauspkuMu Mix co60I10 32 3MICTOM, [IPOTE Ta-
KHUMU, 110 MalOTh IE€BHi BiIMiHHOCTi, BayKJIUBi s
kBasiikallii Bugy mopymnieHss i 3acTocyBaHHS BiJl-
ITOBIJIHUX IIPABOBUX HACJII/IKIB, Y TOMY YMCJIi, 3aX0/1iB
Bi/lMTOBiIabHOCTI, € BxkuBaHi y Hu3Mmi crareir 1K
Ykpaiau tepminu “riopyuiernst qoropopy” (ct. 651,
653, 838, 852 Tomio) i “nopyiieHHs1 yMOB JIOTOBOPY”
(cT. 670,672, 688, 773 To110).

Y. 1 cr. 509 IIK Ykpainu Busnavae 30008 sI3aHH
STK TIPABOBIZTHOCHH, B SIKUX O/THA CTOPOHA (OOPIKHIK)
3060B’s13aHa BUYMHUTH Ha KOPUCTH JIPYTOI CTOPOHU
(xpeauTopa) eBHY Jito (TTepeaTu MaltHO, BUKOHATH
poboTy, HaflaTH TTOCIYTY, CIIATHTH TPOIIH TOIIO0) a60
yTPpUMATHUCA Biji IeBHOI /i1, a KPeAUTOP MA€E IIPaBO BU-
Mararti BiJi GOPKHIUKA BUKOHAHHS H0TO 060B’SI3KY.

O0num i3 enemenmie 00206ipHozo 30006’°53a1Hs,
SK NPasosionocumiL, € cyd exmusni npasa i 0606’ 3K
11020 cmopin. 30KpeMa, 3araJbHUM Cy0 €KTUBHUM
MIPaBOM KPEJIUTOPA, SIKE MOKe KOHKPETHU3YBAaTHCH 3a-
JIEKHO Bijl BUY JOTOBOPY, CYTi 30608’ sI3aHHS TOIIO,

€ TIPaBO BUMAraTH Bifi GOPKHIUKA BUNHEHHS TEBHOT
nii abo yTpuMaHH Bif Hei. Bignosinno, negukonan-
1L OOPICHUKOM HA KOPUCMb Kpedumopa nesnoi 0ii,
aKy ein mas euunumu (abo HaABnaxiL), € NOPYULeHHIM
cY6’eKmMuUBH020 NPABA BUMOZU, SIKE NIONAZAE 3AXUCTY.
bBesnepeunum € Te, 1110 B TOTOBIPHUX BiIHOCUHAX
TOpYIIeHHsT ¢y0’ €KTUBHOTO IUBLIBLHOTO TIPaBa 3aBiK-
JI CTOCYETHCSA MAHOBOTO MpaBa, OCKIIbKI 0COOUCTI
HeMalTHOBI TIpaBa, Mo-Tiepiie, He MaloTh EKOHOMIYHOTO
3micTy (4. 2 cr. 269 ILK Ykpainm); no-apyre, Hajieskarb
KOKHIN (pizmuriil 0cobi Biz HapoKeHHs abo 3a 3aK0-
HoM (4. 1 cr. 269 1K Ykpainn), ToOTO 3HAXOAATHCS
3a MeXKaMu iCHyBaHHS JOTOBIpHMX 3000B’s13aHb, SKi
3aKPITLTIOI0TH (OIMTOCEPEIKOBYIOTD) TepeMiTeHHsT Ma-
Tepianpux Oyar (Maiina, maiinosux 6mar) [15].

Cnocobu 3axucmy UusilbHUX Npag neperiueHi
B 4.2 cr. 16 IIK Ykpaiau i MaioTh Ha3By “3axuct
NUBIJIBHUX TIPaB Ta iHTEpeciB cy/oM”, 3 4Oro MOsKe
CKJIACTHCS BPaKeHHs], 1110 3a3HaveHi B 4. 2 cT. 16 [1K
criocobu MOXKYTh 3aCTOCOBYBATHUCS JIAIIE CY/IOM.
Hacnpaszi, mpaBo Ha 3axuct ocoba 31iliCHIOE Ha CBill
poscyz (u. 1 cr. 20 IIK Ykpainn). A ockizbku 3axuct
IUBITLHUX TIPAB MOJKE 3/IiICHIOBATUCS K Y CYNOBilt
(topucnuKIiiiHiit), Tak i B HecyAoBiil (HEIOPUCINK-
1iiiHiit) hopmax, To Bubip crnocoby 3axucry i3 mnepe-
JIiKy c110co06iB, 3a3HaveHux B 4. 2 ¢1. 16 IITK Ykpainu,
3aJICKUTh HE CTUIBKU Bifl (hOPMU 3aXUCTY, CKIIbKA
Biz cmiernikm mpaBa, M0 3aXUTIAETHCS, XapaKTePy
HOPYIIEHHsT i BiAOYBa€TbCsI 3 ypaxyBaHHSIM BCTa-
HOBJICHUX 3aKOHOM MEJK 3/IHICHEHHST CyO' €KTUBHOTO
mpaBa Ha 3aXMUCT.

K Yxpainu (ma Biaminy, mHampuwkiaaza, Bix 9. 1
cr. 11 IIK Pociiicekoi Depepamii, u. 1 cr. 9 K
Pecniy6uikn  Kasaxcran) He 3a3Hadae, siki came
CyIu 3[iCHIOIOTH 3aXUCT IUBLIBHUX TIPaB, MPoOTe
aHaJli3 YMHHOTO 3aKOHO/aBCcTBa (3akoHy YKpaiHu
“ITpo cynoyctpiit”, [{uBisbHOTO TTpOIIECYaTbHOTO Ta
KpuminanbHO-1IpoIiecyasbHOTO KOzeKCiB, Komekcy
a/IMiHICTPAaTUBHOTO CYZIOYMHCTBA, l'ocrosapchbKoro
MPOTIECYAJTbHOTO KO/IeKCYy, 3akoHy YKpainu “IIpo
TPETEHCHKi cyin” TOIMO) CBiAUNTD, 110 TAKUIA 3aXUCT
MOXKYTb 3[IIMCHIOBATU 3arajibHi (B TIOPSIIKY KPUMi-
HAJTBHOTO i IUBIJBHOTO CYJIOYMHCTBA), afiMiHiCcTpa-
TUBHI, TOCTIOIAPCHKi i TPETENChKi cyin (SIK TOCTIHO
miroui, Tak i cyau ad hoc).

Bignosinno go cr. 17, 18 Ta 19 IIK Ykpainu 3a-
XUCT IUBIJIbHUX TIPaB y Hecy10Bill (hopmi Moske 311i1i-
CHIOBATHCS:

a) Ilpesunentom Ykpainu;

6) opraHaMu JiepsKaBHOI BJIajid, OpraHaMu BJIaJN
Asronomuoi Pecriy6aiku Kpum abo opranamu
MiCI[eBOTO caMOBPs/IyBaHHS (aaMiHiCTpaTHB-
HUM TOPSITIOK);
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B) HOTapiycowm;
) camoio 0cob0T0 (CaMO3aXUCT TIMBLIHLHUX TIPaB)
[17].

Hopwmy 1mmomo 3milicHeHHSI 3aXWCTy IUBITBHUX
npaB Ta intepeciB IlpesugenTom YKpainu y mexax
Oro TMOBHOBaXKeHb, BU3HAYCHUX KOHCTUTYILIEID
Yxpainu, 6ysno BrIoueHo 10 npoekty 1TK Ykpainu
y 3B’s3Ky i3 3ayBaxkenusaMm lIpesumenrta Yxpainu
(nponozutii Bix 14 TpaBusa 2002 p. Ne 890) mpo e,
1o cepest cy0’eKTiB, 10 AKUX ocoba Ma€ MpaBo 3BepP-
HYTHCA 3a 3aXUCTOM IIUBIJIBHOTO IIPaBa Ta iHTEPeCiB,
He 3a3HaveHo [Ipe3usenta Ykpainu, Skuii BimoBi-
HO 70 Koncrurytii Ykpainu (cr. 102) € rapantom
nozpepskanist Koncruryiii Ykpainu, mpaB i ¢cBo6oj
JIOJAMHU 1 TPOMAJISTHUHA.

Ha mamy mymKxy, 3aKOHOIABEIb CJAYITHO HE Bil-
wic [IpesngenTa Ykpainu g0 cy6’€KTiB, 710 IKUX OCO-
6a Mae MPaBO 3BEPHYTHUCS 32 3aXUCTOM TIUBITBHOTO
mpaBa, 0OMEKUBINNCH MOJOKEHHSAM, 3aKPITJICHUM Y
4. 1 cr. 17 IIK Ykpainu, To6TO HOCUIaHHIM Ha KOH-
cTuTyIiliHi moBHoBaskeHHs1 Ilpesuzpenta Ykpainu.
Pasom i3 TuM cepeji KOHCTUTYITIHHUX TTOBHOBAYKEHD
[Ipesupenta Ykpainu (cr. 106 Koncruryii Ykpai-
HU) BayKKO BiHAWTH TaKi, 0 6e31mocepeHbo CTocy-
IOTHbCA 3aXUCTY IIUBIIbHUX IIPaB Ta iHTEPECiB.

HarowmicTs, 3rigHo 3 4. 3 ct. 55 Koncturytii Y-
paiHU KodJcern MAae npaso 36epHymucs 3a 3axucmom
ceoix npae do Ynosnosascenozo Bepxosnoi Padu Y-
painu 3 npas roouni.

Kpim 1poro, 3akon Yxkpainm Bin 23 rpyans
1997 p. “lIIpo YmoBHoBakenoro Bepxosuoi Paam
Yxpainu 3 mpas joguau” [ 1] micmumo pso nopm, sxi
pezymioomy JianbHicmy Ynoenosaxicenozo uo0o sa-
xucmy npag i c60600 modunu i epomadsnuna (cr. 13,
14, 15, 16, 17 3axony), cepejt IKUX i mpaBa JIOIUHU
K yY4acHUKA IUBIIBHUX BiTHOCUH — (Hi3UUHOT 0CO-
6u (u. 1 cr. 24 1IK Ykpainn).

Ockinbkn nosoxkeHHs: Koncrutynii Ykpainn i
3akony Yxkpainu “IIpo ymnoBHoBazkenoro Bepxos-
Hoi Pajin YKpainu 3 npas JOAUHN KOJIHUM YMHOM
He 3Halinmum cBoro 3akpinyenHs B IIK Yxpainn,
IIPOIIOHYEMO BKJIIOUKMTH O IEPEIiKy ¢yl e€KTiB, sIKi
3MIICHIOIOTh 3aXWCT IMBIJIBHUX TPaB Ta iHTEpeciB,
YmnosuoBaxkenoro Bepxosuoi Pagn Ykpainu 3 npas
JIIOAWHY, BHicHM Bignmosiani sminu go cr. 17 K Yk-
painu.

Bigmosigno g0 4. 3 cr. 5 3akoHy Ykpaiuu Bif
12 tpaBust 1991 p. (B penaxiiii Bix 1 rpyaust 2005 p.)
“IIpo 3axucT mpaB croxkuBaviB” [2] 3axucTt mpas
CITOKUBAYiB  3/iHCHIOIOTh, 30KpPEMa, CIIeliabHO
VIIOBHOBAKEHWH IEHTPAJbHUN OpraH BUKOHABYOI
Biaau y cdepi 3aXMCTy MpaB CHOKUBAYiB Ta HOTO
TepuTopiasibHi opranu, Paga MinicTpiB ABTOHOMHOI

Pecy6ikn Kpum, micuesi mepskasui agmimicTpa-
11ii, Opra"y i yCTaHOBH, 10 3/IIHCHIOIOTH JeP:KaBHUN
caHiTapHO-eMiIeMioNIOTiYHNI HATJISA, iHI opraHu
BUKOHABYOI BJIaJIM, OPTaHU MiCIIEBOTO CAMOBPSIILY-
BaHHS 3TiJHO i3 3aKOHOIaBCTBOM.

Oonum i3 cnocobie saxucmy yuginvnux npas (1. 6
4. 2 cr. 16 IIK Ykpainn) € smina npagogionocun, saxa
8 00206ipHUX BIOHOCUHAX MPAHCHOPMYEMBCS 8 3Mi-
HY 00206ipHO20 30008’ I3AHHS | PAKMUYHO NOLSALAE Y
3MiHT YMOB YKAADEeH020 CMOPOHAMU 002080DY.

3 memoio sabesneuenis cmabinibHocmi 00208ipHUX
Gi0HOCUN 3aKOHOOABEUL BCAHOBUS, WO 3MIHA YMOEG
002080pY, K NPABULO, OONYCKAEMbCS UULE 34 3200010
cropia (4. 1 cr. 651 LIK Ykpaiau), He BU3HAUUBIIN
[IPY I[BOMY IIJCTaB 3MiHH, K I¢ 3p00JI€HO, HAIIPH-
kiam, y 4. 2 ct. 651 IIK Ykpainn.

3MiHa YMOB JIOTOBOPY MOKe CTBOPUTHU JOAATKOBI
a00 IPUIIMHITY iCHY0Yi IIpaBa Ta 0008’ I3KU GOPIKHU-
Ka i Kpeauropa, epeHecTu CTPOK YU 3MIHUTU Miclle
BUKOHAHHSI, 3MIHUTH COCi6 BUKOHAHHS TOI0. ToMy
Ha MPaKTHUIli CTOPOHU BIAIOTHCS /10 3MiHU caMe TUX
YMOB JIOTOBOPY, 30€pesKeHHsT AKUX Mopymrye (mopy-
IIUJIO, TIOPYIITyBaTUMe) iX cy0’€KTHBHI mpaBa. Y KOH-
TEKCTI HAIIOrO AOCIIIKEHHSA MOKHA CTBEPIKYBATH,
1110 TIJISTXOM 3MiHM YMOB JIOTOBOPY CTOPOHU 32 B3a€EM-
HOIO 3r0/I010, G€3 3BEPHEHHSI JIO CYIOBHUX OpPTaHiB 00u-
paroTh i GOPMYJTIOIOTh ONITUMAJIbHI, Ha iXHIO TyMKY,
MpaBIJIa TIOBEMIHKH, 3a0€3MeYyioqn THM CaMUM Ca-
MO3aXUCT MUBIJIBHOTO TIpaBa Bifl OTO MOPYIIEHHS.
He mignsrae cymHiBY, 1110 3MiHA YMOB JIOTOBOPY MOKE
3/iICHIOBATHCA 1 3 METOIO HEJIOIYIIeHHS TTOPYIIeHHS
cy6’€KTUBHIX MTPaB CTOPiH JIOTOBOPY B MAaHOYTHHOMY,
ajle y TakoOMy pasi, 04eBH/IHO, CJIiJl TOBOPUTH HE TIPO
3aXHUCT, & TPO OXOPOHY IIUBIJIBHOTO IIpaBa.

3miHa yMOB 3000B’sI3aHHSI BU3HAYAETHCS 11, 2
ct. 611 IIK Ykpainu fK ofuH i3 MOKJIUBUX TIPABO-
BUX HACJIJIKIB TIOPYIIEHHsT 3000B’s13aHHsI, BCTAHOB-
JIEHUX JIOTOBOPOM ab0 3akoHOM. Ile mosioskeHHs 3a-
KOHY yTouHeHO B cT. 615 ITK YKpainu, 3riIHO 3 SIKOIO
y pasi mopyuieHHs 30008’ I3aHHST OAHIEI0 CTOPOHOIO
Jipyra CTOpOHA Ma€ MPaBO YaCTKOBO BiZIMOBUTHCH Bif
3000B’sI3aHHSI, SIKIIO 11€ BCTAHOBJIEHO JIOTOBOPOM 200
3akoHOM (4. 1 cT. 615); y 11bOMY pasi HacTiAKOM Of1-
HOCTOPOHHBOI BiZIMOBH Bi/| 3000B’I3aHHS YACTKOBO €
3MiHa YMOB 3000B’st3aHHs. TakuM 4nHOM, 5K i B TT0-
repeiibOMY BUIIQJIKY, TaKa OJJHOCTOPOHHS BiiIMOBa
Bijt 3060B’13aHHsT € CIIOCOOOM 3aXUCTY THUBITBHOTO
paBa CTOPOHU 30608’ A3aHHSI.

BceranoBuBmM B 3aKOHi 1PaBO OJIHOCTOPOHHBOT
BiZIMOBU Bijl 30608’ 13aHHs1, 3aKOHO/IABEI[b TTONTMPUB
itoro i Ha gorosip (4. 3 cr. 651 IIK Ykpainn), Hagas-
I CTOPOHAM JIOTOBOPY MPaBO BUGOPY: BIIMOBUTHCS
Bifl 10roBOpPY y MOBHOMY 006¢s13i a60 4acTKOBO.
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Y pasi oHOCTOPOHHBOI BiZIMOBU Bifl JOTOBOPY
YACTKOBO JIOTOBIP € 3MiHEHUM.

OTxe, 00’ €MHYIOUNMI O3HAKAMHU OJTHOCTOPOHHD-
oi BiMOBH Bi 300608’ 43aHHS i Bijx JIOTOBOPY €:

e [I0-Tleplie, Te, MO0 TaKa OJHOCTOPOHHS Bil-
MOBa € IIPaBOBMM HACJIiJIKOM TOPYIIEHHS
30608’ s13aHHs 260 JIOTOBOPY;

e [10-/pyre, BHACJIJOK OJHOCTOPOHHBLOI Bij-
MOBH,  BIJAIOBIIHO, 3MIiHIOIOTLCA  YMOBU
30608’ s13aHHs 260 10TOBOPY;

e TI0-TpeTE, 3MiHA MPABOBIHOCKH (JIOTOBipHO-
ro 3000B’sg3aHHs) y 1IbOMY BUIIAAKY € BCTa-
HOBJIEHUM 3aKOHOM CIOCOOOM CaMO3aXHUCTy
TOPYIIEHOTO UBLIBHOTO MPaBa, a TOMY 3/Iil-
CHIOETHCST 63 3BEPHEHHS 710 CYLY.

[HmIM BUIOM 3MiHU TOTOBIPHUX TTPABOBI/THOCUH

3 IHiliaTUBU CTOPOHHU € 3MiHA IOTOBOPY 32 PillIEHHAM
CY/ly Ha BUMOT'Y OJIHI€1 3i CTOPiH Y pa3i iCTOTHOTO 110~
PYUIEHHS JIOTOBOPY JAPYTOI0 CTOPOHOIO Ta B iHIIMX
BUTIA/IKAX, BCTAHOBJIEHUX JOTOBOPOM ab0 3aKOHOM
(a63. 1 4.2 ct. 651 TIK Ykpainn).

TakuM 4uHOM, ITi/ICTABOIO 3MiHU JIOTOBOPY 3a Pi-
IIEHHSIM CY/Y €:

a) iCTOTHe MOPYIIEHHS JOTOBOPY JIPYTOI0 CTOPO-
HOIO, KOJIM BHACJIiJIOK 3aBJaHOI ITUM IIIKO/HN
JIpyra CTOPOHA 3HAYHOIO MipPOIO 1030aBJISIETh-
€51 TOTO, Ha III0 BOHA PO3PaxoByBaJia IIPU yKJIa-
JenHi qorosopy (a6s. 2 4. 2 cr. 651 IIK Ykpai-
HIT);

6) BUNAJAKH, BCTAHOBJIEHI JOrOBOPOM abo 3aKo-
HOM.

Maiizke Bce BUKJIJieHe BUIIE 111010 3MiHM Ipa-
BOBIJTHOCHH $IK CTIOCOOY 3aXMCTY IMBIIBHOTO MpaBa
CTOCYETBCS IHIIOTO CMOCOOY 3aXUCTy MUBITBHOTO
TpaBa — MPUITMHEHH TPaBOBiIHOCUH, TOMY, He BJla-
I0YNCh Yy JleTasli, 3a3HaYnMO, 1[0 NPUITMHEHHS Tpa-
BOBiHOCHH (3000B’s3aHHs, JI0TOBOPY), K cHOCiO
3aXUCTY IIUBIJTBHOTO TIPaBa, MOKe MaTHU Miclle:

® 32 3roJI0I0 CTOPiH, AKIIO iHIIIe HE BCTAHOBJICHO
norosopoM abo 3akorom (4. 1 cr. 651 IIK Yk-
painn);

® BHACJIJJOK OJHOCTOPOHHBOI BiZIMOBM  Bif
3060B’13aHHA (IOTOBOPY) TOBHICTIO, SIK TIpa-
BOBOIO HACJIJKY MOPYHIEHHsT 3000B’sI3aHHS
(. 1 cr. 611, 4. 3 ct. 651 IIK Ykpainn);

® BHACJI/JIOK PO3ipBaHH: IOrOBOPY, K ITPABOBO-
T0 HaCJiKYy mopyieHHst 30008 si3amus (1. 1
ct. 611, 4. 2 ct. 651 LIK Ykpaiuu).

Ak i 3MiHy TpaBOBiIHOCHUH, X TPUITUHEHHS MOK-

Ha pO3rJIAfaTu He JUIle AK criocib 3aXUCTY IUBIJIb-
HUX [paB Cy0oM, a il sik croci6 camosaxucry. ITiz-
CTaBU JIJII TAKOTO BMCHOBKY JIa€ HaM HopMma a03. 2
4. 2 cr. 19 IIK Ykpainu, 3rigHo 3 gxoio crnocobu ca-

MO3aXKMCTy MOXKYTb OOGUPATHUCS CaMOl0 0COO0K0 YK
BCTAHOBJIOBATHUCS IOTOBOPOM abo akTamu (YHiBep-
cuTeTchbKi HayKoBi 3anmucku. — 2007. — Ne 2 (22). —
C. 113-118. —www.univer.km.ua).

Jlesiki npobnemu 3axucmy yusiibHux npag y 00206ip-
HUX 30006 A3aHHAX TABLTHHOTO 3aKOHO/IABCTRA, 2 TAKOJK
nostoxkerssa 1. 1 cr. 611 I[K Ykpainu, 3rigHo 3 akum oj1-
HVM i3 TIPABOBUX HACJI/IKIB MOPYITIEHHS 30008’ I3aHHS
€ 110T0 MPUITMHEHHS BHACJTIJIOK OTHOCTOPOHHBOI BiZIMO-
BU Bij 30608 st3anus. [[K Ykpainu MicTUTb HUBKY CTa-
Tel, IKi BCTAHOBJIOIOTD ITi/ICTaBU TIPUITMHEHHS OKpe-
MMX BUJIiB [TPABOBIIHOCUH BHACJIIJOK OJJHOCTOPOHHBOI
BizMOBH Bij 30008 s13aHHs 260 10roBOPy (HAITPUKIIAL,
smtie crarti K Ykpainy, 1o perymooTh BiTHOCHHA
KyIBI-IpogaKy, nepeadadaiorsb OiIble JecaTKa -
CTaB /IJI BIZIMOBHU BiJl IOTOBOPY 1 KiJbKa TiJICTaB It
BIZIMOBH Bi/l OKpEMUX 30603’5{3aHL).

3a 3araJibHUM TIPABUJIOM, BiZIMOBAa BiJl IOTOBO-
DY € Pe3yJbTaTOM BUJIBHOTO BOJIEBUSBIIEHHSI CTOPO-
Hy, I [IpaBoM, IIPOTE B JEAKUX BUIIAJKAX CTOPOHA
3000B’s13aHa BiIMOBUTHCST BiJl IOTOBOPY B CHJIY TTPsi-
Moi BKaziBku 3akony. Tak, 4. 2 cr. 848 11K Ykpainun
BCTAHOBJIEHO: SIKIIO BUKOPUCTaHHS HEZ0OPOSKICHOTO
a0b0 HENPUAATHOTO MaTepiay Yu J0Jep/KaHHs BKasi-
BOK 3aMOBHMKA 3arPOKYE SKUTTIO Ta 3/I0POB’I0 JIIO/IEN
YU IIPU3BOJUTD 10 TTOPYIICHHSA €KOJIOTTYHUX, CAHiTap-
HUIX [TPaBUJI, TPABKJI Oe31eKHU JIHo/Iel Ta IHITNX BUMOT,
MiAPSAAHUK 3000B’s13aHUI BiZIMOBUTHCS BiJl IOTOBOPY
I PSILY, MAIOUK TTPABO Ha Bi/IITIKOLyBaHHS 30UTKIB.

3rigao 3 4. 2 cr. 805 IIK Ykpainu exinax tpamc-
MOPTHOTO 3aco0y 3000B’sI3aHUN BiIMOBUTHUCS BijT
BUKOHAHHS PO3MODPSKEHb HaliMada, SKII0 BOHU
cynepevyaTb yMOBaM JIOTOBOPY HalMy, yMOBaM BU-
KOPUCTaHHS TPAHCIIOPTHOTO 3ac00y, a TAKOXK SKIIO
BOHM MOXXYTb OyTu HeGe3MedHUMHU [IJIsT eKilaxy,
TPaHCIIOPTHOTO 3ac00Y, MpaB iHIIKX OCi6.

Boxnouac He ciig 3abyBaru, 10 NPUITMHEHHS
3000B’s3aHHS BHACJIIIOK OZIHOCTOPOHHDBOI BiJIMOBU
Bi/l 3000B’sI3aHHS JIOTTYCKAETHCSI, SIKIIO I[€ BCTAHOB-
JieHo gorosopoM abo sakonoM (1. 1 cr. 611 IIK Yk-
painn). [Hozi 3aKOH TIPSIMO BCTAHOBJTIOE, IO CTOPOHA
He Ma€ TTpaBa BiIMOBUTHCS Bij joroBopy (4. 3 cT. 997,
4. 5 ct. 1017 IIK Yxpainn), momyckaiodn B JOTOBOPi
BizcTynu Bizx 1iporo mpasuia (4. 3 ct. 997 11K Ykpai-
HI). Y TaKUX BUMAAKaX TMOPYIIeHe INBiTbHE TPABO
Mozke OYTH 3aXHUIIEHe iHITHM CTIOCOO0M.

SAx ocobiuBuil BuUIanoOK, KBastidikyeTbcs B Ji-
TepaTypi 3MiHa i Po3ipBaHHS JOTOBOPY Y 3B’A3KY 3
icrorHolio 3minoio o6ctaBun (ct. 652 TTK Yipainu).
OcobauBicTh TYT MOJISATAE B TOMY, 110 3aXUIAETHC
He TopylleHe 1IpaBO CTOPOHH, a ii MaitHOBUiT iHTe-
pec, 10 BUSBUBCS MOPYNIEHUM HEe KOHTPAareHTOM, a
BHACJIIJIOK HACTAHHSI 3a3HAYE€HNX OOCTABYH.
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IopiBusrbawmit anasiz Hopm [IK Ykpainni 'K Y-
paiHy MO0 3MiHU i IPUITMHEHH IIPABOBIIHOCUH SK
c11ocobiB 3aXKUCTy MpaB CBiUUTD IIPO AESKY BifMiH-
HICTb, SIKa MoJisATae B ToMy, 1m0 4. 2 cT. 20 'K Yxpainu
HA3WBaE SIK OJINH i3 cocobiB 3aXKCTy MpaB CyO’€KTiB
TOCITO/IAPIOBAHHS Ta CIOKWBAaYiB YCTAaHOBJIEHHS TOC-
nogapcbkux mpasoBignocun. B cr. 16 [IK Ykpainu
nofibHuil croci6o 3aXUCTy IUBLIBHUX IIPaB Ta iHTe-
peciB He 3a3HaYEHUH, ITPOTe HOro 3aCTOCYBAHHS YSIB-
JISIETHCS IIJIKOM MOKJIMBUM Ha IIi/ICTaBi ITOJIOKEHHS
a63.24. 2 c1. 16 ITK Ykpainu, 3rifiHo 3 IKUM CyJI MOKE
3aXMCTHTH [UBIJIbHE MIPaBo ab0 iHTepec iHIINUM CIIO-
co6OM, 1110 BCTAHOBJIEHUH JI0TOBOPOM a60 3aKOHOM.

TakuM ynHOM, YKJIaJeHHS TAKUX BU/IiB IUBIJIbHUX
JIOTOBOPIB, IK OCHOBHOTO IOTOBOPY, IO YKJIA/IAETHCS
Ha MifcTaBi MOMepeaHbOro JOroBOpy Ta MyOIiuHOro
JIOTOBOPY, PO3TJIAMAETHCS HE JIUIIE SIK BUHATOK i3
MPUHIAITY OTOBIPHOT ¢BOOOH, a i sIK e(heKTUBHUIT
MeXaHi3M 3aXUCTy [UBLIbHEX 11paB [ 15].

[Ipeamerom pocaifzkeHHs y 1l cTaTTi crauu
TaKi, I0BOJII TIOMIUPEH] y MPAKTUIL IIUBITBHOTO 060-
pOTY Ccrocobu 3axXWCTy IMUBLIBHUX MPaB, K 3MiHa
(1. 64.2ct. 16 UK Ykpainn) i npununenss (1. 7 4. 2
ct. 16 IIK Yxpainu) npaBoBiIHOCHH, IO PO3TJIsa-
JINCA HAMU Ha IIPUKJIQJI] TOrOBiPHUX IIPABOBITHOCUH
(moroBipHuX 3000B’s13aHb), X04 HACIPaBi IEPETIK
c11ocobiB 3aXKMCTy IMBIIBHUX IPaB y AOTOBipHUX
BiTHOCMHAX 3HAYHO IIUPINNNI, OCKIJIbKU OXOTIIIOE
Taki crocoOu, Ik BUSHAHHS [IPABOYMHY HeIiliCHIM,;
NPUIIMHEHHA [ii, AKa IOPYIILYE IPABO; BiJIHOBJIEHHI
CTAHOBUIIR, SIKE iCHYBAJIO JI0 MMOPYIIEHHS; TPUMYCO-
B€ BUKOHAHHSA 000B’SI3KY B HATYPi TOTIO.

Ax mimcymok, 3a3HaymMo, 110 3aCTOCYBaHHS
3MiHM [ NPUINWHEHHA JOTOBIPHUX IIPAaBOBIAHOCUH
(nmoroBipHOTO 3000B’s13aHHS) AK CHOCOGIB 3aXUCTY
IIMBIJIBHOTO TIpaBa /IJa€ MOKJIUBICTb CTOPOHAM JIOT0O-
BOPY MaKCHUMaJbHO e(heKTUBHO BUKOPUCTOBYBATH
MIPUHIIATI CBOOOIH JIOTOBOPY, KEPYIOUHCH TIPU IIHOMY
TaKOK IPUHIUIIAMU CIIPABEIJIMBOCTI, /:[o6poc0Bic—
HOCTIi Ta PO3YMHOCTI.
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1150 3axucmom yusiiviozo npasa ciio Po3ymimu pearizayilo 6CMAan0BIEH020 3aKOHOM
CYO eEKMUBH020 NPaAsa 0COOU HA 3AXUCT C6020 UUBLILHOZO NPABA Y PA3 11020 NOPYULEH-
Hsl, HEBUSHAHHS A0 OCNOPIOBAHHS WLISXOM 3ACMOCYBAHHS 0OPAHUX CAMON 0C00010 YU
BCMAH0BIEHUX 002080POM AOO AKMAMU YUBLIHHOZO 3AKOHO0ABCINEA NPABOOXOPOHHUX 3a-
X00i6 — cnocobis 3axucmy UUGLILHUX NPag.
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3acmocysanns sminu i npununenns 00208ipHuUx npasosionocun  (00206ipHoz0
30006’ s13a115) 5K CNOCOGIG 3AXUCTY UUBLILHOZ0 NPABA OAE MONCIUBICMD CMOPOHAM 00~
2080PY MAKCUMATHHO ePEKMUBHO BUKOPUCTIOBYBATNU NPUHUUN CB0000U 002080DY, KEPYIO-
YUCH NPU YbOMY MAKONC NPUHUUNAMU CRPABEOIUBOCTIE, 00OPOCOBICHOCT MA PO3YMHOCTII.

100 3auumoii zpaxcdanckozo npasa ciedyem NOHUMAMY PEATUSAUUIO YCMAHOBIEH -
1020 3aKOHOM CYOBEKMUBH020 NPABA JTUUHOCTNU HA 3AUUMY CB0€20 ZPANCOANCKO20 NPABA 6
cayuae ez0 HapYuenus, HeNPUSHAHUE UL OCNAPUBAHUE NYMEM NPUMEHEHUS. USOPAHHDIX
CAMUM TUUOM UL YCMAHOBLEHHDIX 002080POM UNU AKMAMU ZPAHCOAHCKO20 3AKOHOAMENb-
CMBA NPABOOXPAHUMETHBIX MEPONPUSMULL — CNOCOBOB 3AUUMBL ZPANCOAHCKUX NPAB.

IIpumenenue usmenenus u npexpawenue 0020860pHozo npasoomuouenus (002060pHo-
20 00s13aMeENLCMBA) KAK CNOCOOOB 3AULUMDBL ZPANCOAHCKO20 NPABA NO3BOASEM CMOPOHAM
002060pa MAKCUMATDHO IPDEKMUBHO UCNOTB30BAT NPUHUUN c80000bI 002080pPaA, PYKO-
B00CMBYSICHL NPU FMOM MAKIHCE NPUHUUNAMU CHPABEOIUBOCTNU, D0OPOCOBECIIHOCMU U Pa-
3yma.

As a result, will mark that understanding of concept of defense of civil laws as will
offer to the civil legal category the own decision of this concept: under cover of civil law
it is necessary to understand realization of the equitable right of personality set a law
on defense of the civil law in the case of his violation, no recognition or challenging by
application select a person or set an agreement or acts of civil legislation of law-enforcement
measures — methods of defense of civil laws.

Application of change and stopping of contractual legal relationship (contractual
obligation) as methods of defense of civil law allows the sides of agreement maximally
effectively to use principle of freedom of agreement, following here also by principles of
Jjustice, honesty and cleverness.
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