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A A. PYJJUK

Miocpezionanvia Axademis ynpasninms nepconanom, m. Kuie

®YHKUIOHYBAHHS CYAOBOI BNIAAU
B MPOLIECI 3ABE3MNEYEHHA KOHCTUTYLIIMHUX NPAB JIIOAUHU

Haykosi npaui MAYT1, 2010, sun. 1(24), c. 281-285

Buxnadaromucs nayxoso 06rpynmosani memoou 3abesnevenus 3axucmy npas i c60600
J00uHU U Zpomadsnuna 6 Ykpaini.

Po36ygoBa YKpaiHu K 1eMOKpPaTUYHOI, IIpaBo-
BO1, colliaibHOI iep:kaBy, 3akpimienHs B KoncTu-
Ty1ii YKpaiHu MoJIoKeHHS TTPO HAWBUIILY COIiab-
HY IiHHICTH JoAWHU, ii KUTTS i 3M0POB’S, decTi
i TiIHOCTI, HEAOTOPKAHHOCTI i Oe31eKu BUMATAE
dopMyBaHHI HOBUX IMiIXOMIiB 0 3aXWHCTy IIpaB
JIOAUHU.

B ymoBax po3BUTKY [eMOKpaTii MOTpUMaHHSA
mpaB i ¢cBOOOM JIIOAWHU, CTBOPEHHs HAJIEKHOI Ta
edexTUBHOI HAI[iOHAJIBHOI CUCTEMH CY/I0BOTO 3aX1C-
Ty CTa€ OJIHUM 3 TOJIOBHUX 3aB/IaHb jlep:KaBu. Bin-
HUHi TOJIOBHUM 3MiCTOM i CIIPAMOBAHICTIO i sIJIbHOCTI
HaNIoi ep:KaBy CTAIOTh IIpaBsa i ¢cBOOO/IM JIIOJUHA Ta
rapanTii ix sgilicHenHs. YTBepasKeHHsT Ta 3abesme-
YeHHs IUX mpaB i ¢cBo6on Koncruryiis Ykpainu
[OKJIaZla€ Ha Jep:kaBy SIK il TOJOBHUI 00OB SI30K.
Henapwma, Ha Bigminy Bif icHyfouoro paninie BU3Ha-
venns: “Jlronuna 1uist nep:xau” Koncruryitist Y kpai-
Hu 1996 p. (i3 3MiHaMU i TOTTOBHEHHSIMU, BHECEHUMU
3akoHoMm Ykpainu Biz 8 rpyans 2004 p. Ne 2222-1V)
nporoJyiocuiia: “JlepskaBa ans sonunu’. Jlepskasa
BIJIIOBiIA€ TIepe/l JIIOJAMHOIO 32 CBOIO JIiSIJIbHICTD.
YrBepmxenns i 3abe3mnedenns npas i ¢cBOOO JTIOK-
HU € TOJI0OBHUM 000B’s13Kk0oM Jiepskasu (ct. 3) [1].

ToBopstum 1po cucremy 3abe3nedeHHs Ta 3aXUCTY
npas i cBOOO JIOAUHU, HABPSL YU MOXKE BUKJIMKA-
TU 3alepeveHHs Te3a, 1110 O/IHY 3 MPOBiHUX poJei
Y IIbOMY IIPOIIECi BiJlirpaloTh OPTaHU CYIOBOI BJIAIN
[2, 12]. HificHo, Ha CHOTOIHI TPAKTUYHO Hi B KOTO 3
JNOCJIIHUKIB-TIPABO3HABIIB 1 BYEHUX-IOPUCTIB He
BUKJIMKAE 3allepeYCHHA Te3a, 10 CTAHOBJICHHS IIpa-
BOBOI JIepiKaBK 3aBXKAU Ma€ CBOECIO 00OB SI3KOBOIO
CKJIaZioBOIO (pOpMYBaHHS e(eKTUBHOI CHCTEMU He-
3aJIESKHOT CYI0BOI BN, IKa 6 MIISTXOM 3/1iiICHEHHST
dbyHKIIT paBocyis OyJia 3jaTHAa BUPINTyBaTH Ha
MIPaBOBiil OCHOBI Ccyliepeyuky, 10 BUHUKAIOTh Y CYyC-

MMJTBCTBI, HAIWHO 3aXUTIATH TTPaBa i cBOOOIM JTFO/TH-
un i rpomagsganaa |3, 15].

Tomy 1iKOM 3pO3yMiJio, 1110, aHai3yioun (op-
MyBaHHSI YKpaiHu sIK IpaBoBoi gep:kasu, b. Dyreit
HAroJIolllye Ha 3HAYYIOCTi Ta BUHATKOBIN PoJii op-
raHiB Cy/{0BOI BJIa/i B 3aXUCTi IIpaB i ¢cB0OOOI TIOIN-
HU Ta IPOMAJITHUHA, HA3UBAIOYM Cy/U “OCTaHHIM Ta
HallHaiHITTMM 6acTioHOM 3aXUCTy IIpaB JIIOAUHU,
3anobiraHis Gy/b-IKUM 3JIOBXKUBAHHSAM BJAI0I0 3
GOKY 3aKOHOJIaBYOi Ta BUKOHABYOI TioK” [4, 127].

Takum yuHOM, JoCipKytoun crienndiky GyHK-
IOHYBAaHHA CHUCTEMM OpraHiB JACp:KaBHOI BJIaJu y
MPOIIeCi 3aXUCTY TIpaB i ¢cBOOO/T JIIOJUHHA i rpomajid-
HUHA, IIJTKOM JIOTI4HO IIPUXOIUMO 10 AaHATI3Y Hifb-
HOCTi OpTaHiB CyZ0OBOi BJIaJIA, YA TOYHIIIE, — CYNiB
3arajibHOI IOPUCAUKILI, 3aBAAKN SAKUM IPAKTUYHO
BTIJIIOETHCS MIPABO JIOAMHU Ha cy0BUi 3axuct. He-
JlapMa OKpeMi aBTOPU HaBiTb BUIJIAIOTH IIPABO JIIO-
JIMHU Ha CYJIOBUI 3aXUCT SIK CaMOCTiliHe 1IpaBo, 110
Jla€ MOJKJIMBICTD YCIINIHO peali3oByBaTU Ta 3aXUIla-
T iHII TpaBa JIOAUHU. 3 i€l TOUKU 30pYy, ITPABO HA
CYIOBUM 3aXUCT XapaAKTEPU3YETHCA K “IIPaBO KOXK-
HOTO Ha BiZIKPUTUH PO3TJISA/ i BUPilIIEHHS BIIPOIOBK
PO3YMHOTO CTPOKY KOMIIETCHTHUM, HE3aJICKHUM i
HEYIEPEPKEHNM CYZOM, YTBOPEHUM BIiJIIOBIHO /10
3aKOHY, KOHKPETHOI CyZI0BOi CIIpaBU IIPAaBOBUMU 3a-
cobaMu, HaJlaHUMU CY/y 3 METOIO 3aXUCTY TapaHTO-
Banux KoHcTuTyiieio ta 3akoHamMu YKpaiau mpas i
cBOGO JIIOJIMHN Ta TPOMA/ISTHUHA, TTPAB i 3aKOHHIX
iHTepeciB IPUANYHIX 0Ci0, iHTepeciB CyCigbeTBa i
JIlepsKaBy, a TAKOXK 3aKOHOJIABUO 3aKpillJIieHa i Tapan-
TOBaHa MOKJIMBICTb OCKaPKEHHS CyT0BOTO PillleHHs
3 MOTUBIB f0TO HE3aKOHHOCTI Ta/a60 HeOOTPYHTOBA-
uocrti” [5, 47].

BasxsuBicTb BUCBITICHHS IMX TUTAHb 3yMOBJICHA
HacaMIlepe/| MipKyBaHHAMU CYTO IIPAKTUYHOIO Xa-
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paktepy. /lificHo, choroHi, sk Bigznauae O. Cxpuri-
HIOK, TTOPSI/T 3 PyHAAMEHTATBHUMU AOCIiKEHHSIMH,
SKi PO3IIAJAI0Th TEOPETUKO-METOI0JIOTIUHi aCTIEKTH
CTAHOBJIEHHS Ta PO3BUTKY CYZIOBOI BJIaJU B Y KpaiHi,
J10Ci Bi/T4yBAa€THCSA NEBHUN 6paK y Hpardx, gaKi 6 cTa-
BUJIV 32 METY BUCBITIECHHs 6e3Mocepe/IHiX MpaKTHy-
HUX TTPOBJIEM 3aXKUCTY CyAaMU MpaB JIOAUHU i TPO-
MajsiHuHa [ 6, 22].

3 iHmoro 60Ky, CbOro/Hi MPaKTUYHO Ha BCIiX PiB-
HAX JIep;KaBHOI BJIQJIU Ta B YCiX i Tisikax (BKJIIOYAIO-
YU I caMy CY/IOBY TiJIKY BJIQ/IA) JYHAIOTH TOJOCH Ha
KOPUCTb TOCUJICHHS POJIi CY/IiB y 3aXMUCTi MIPaB JIIO-
JIAHM, 3a0€31I€UEeHHST JOCTYITHOTO 1 HEYIEePEIsKEHOTO
NIPABOCYAJSA A8 BCiX BEPCTB HACEJICHHS HE3aTIEKHO
Bint iX pinamcoBoro ab0 COIiaTbHOTO cTamny.

Boanouac, narosionryoun Ha poJii OpraHiB Cyz0-
BOI BJIQZIM B IIPOLIECI 3aXUCTY 1IPaB i CcBOOOI JIIO/IH-
HU Ta IPOMaJsHIHA, XOTiI0csa O 3rajaT OLHY Tesy.
Mnerbest po Te, 10 GaraTo Cy4acHUX aBTOPIB BUII-
JIFI0TD TIPABO Ha IPABOCY/IA K CaMOCTiliHe 1IpaBo B
3arajibHil crcTeMi mpaB i ¢cBOOOJ JTIOANHU Ta rPOMa-
naauHa. [Ipudomy 11e mpaBo po3TiglaeTbes K O/1HA
3 OCHOBHHUX YMOB 3aX¥CTY BCiX iHIIHMX MpaB i cBOOO/
JIIOZIHH. 3BiCHO, HUHI MU ITparHeMO BeCTHU TTOJIeMiKy
CTOCOBHO JIOUIJIBHOCTI YM HEJOUIJIbHOCTI BUOKPEM-
JICHHS IIpaBa Ha MPaBOCYIJd B OKPeMy IPYILy IIpaB
y cucTteMi TpaB JIOAUHA. AJie, BU3HAIOUH IIe TIPABO
SK ofiHe 3 (DyH/IaMEeHTAIbHUX TIPaB JIIOJAWHU, MU TUM
CaMUM ITOTOJIKYEMOCA i 3 BUHATKOBOIO POJLIIO CYAY,
OCKIJIBKM came TIOHATTSI “TIPaBoCyi/Ist”, HOTO CEeHC, STK
rrtire B. [HInmkia, po3KpUBaETHCA B TEPMiHAX CIIYK-
OOBOI J[i4JIBHOCTI CIleliaJibHO YIIOBHOBaXKEHUX 110Ca-
JIOBUX 0Ci6 iep:kaBHOI BJau (CY/ULIB), 110 OB sI3aHa
3 BUKOHAHHAM (DYHKIII 11010 TTPABOBOI OI[IHKU CY/I-
JnaMu (pakTiB y TPaBOBITHOCUHAX, SAKi BUHUKJIN MixK
3ainTepecoBaHMMM Cy6’€KTaMM BiIIOBIZIHOTO TIpaBa
qu intepecy |7, 34].

[Tpomrony€eMO 3BepHYTHCH JIUIIIE /10 CY/IiB 3arajib-
HOT 1opucaAuKIii (11e MicIeBi cyau, anesiiiiai cyau,
BUIII crierianizoBani cyan Ta Bepxosuuit Cyn Y-
painm), 110, BJacHe, BUKJIIOYAE Ha IeSTKUH 4ac 3 1MOJIs
HANIOTO AOCJi/PKCHHA iy HU3KY iHIINX HANPAMIiB
CyIOBOI1 MisIIbHOCTI 1 Hacammepes — (PyHKITIOHyBaH-
HS TAaKUX OPTaHiB JIeP;KaBHOI BJIA/IA, IK OPTaHU KOH-
CTUTYIINHOI IOPUCAUKITIT (/10 IKUX B YKpaiHi, 3TiTHO
3i ct. 147 Koncrurynii, Hanexuts KoHcTUTYITiTHMI
Cyn Ykpainu, 1110 € €IJMHUM OPraHoM KOHCTUTYIIii-
HOT opucuKILi B YKpaini).

Cxoske, Tak 6 MOBUTH, “TUMYACOBE BUJIYYEH-
HsI” KOHCTUTYILIHHOTO CyAy 3 IIPEAMETHOTO IIOJIST
3/IICHIOBAHOTO HAMM aHaJIi3y MOSICHIOETHCS THM,
1[0 Cepell CYYacHUX JOCIITHUKIB 10CI TPUBAIOTH CY-
Mepevykr CTOCOBHO TOTO, UM € KOHCTUTYIIMHUN Cy[

HAJIEKHUM JI0 CY/IOBOI TiJIKM BJIaJU, YU HOTO BapTo
BiZIHECTH 0 0COOJIMBOI “4eTBepToi Baan”, IKy dac-
TO OKPECJIOIOTh TOHATTIM “KOHTPOJIBHOI” 91 “KOHT-
POJIBHO-HATJISI/IOBOI” BJIAJIH.

Tax, nanpuksaj, 3rilHO 3 apryMeHTalli€lo, GKy
npornonye M. IIBik, ocKiJIbKM OCHOBHOIO (DyHKITI€IO
KOHCTUTYIIMHUX CY/IiB € He TaK peasisailisi mpaBo-
CyIJId, SIK 3aXUCT OCHOB KOHCTUTYIIHHOTO JIaJLy, TO
HOTo CJIiji BiTHOCUTH HE 10 CYyIOBOi, a /10 KOHTPOJIb-
HO-HATJIS/IOBOI TiKK epskaBHOl Biaau [8, 65]. Ha
MIPOTUBArY IIbOMY, iHIII He MeHII Bizomi ¢axiBii B
rajgysi KOHCTUTYIIHHOTO IMpaBa CTBEPIKYIOTh, IO,
He3BaKaluu Ha crenudiky CBOIX MMOBHOBAKEHD,
KOHCTUTYIINHUH CyJl BCe JK TaKU € CKJIA/IOBUM eJie-
MEHTOM CUCTEMU Cy10BOi BjiaJiu. TyT MoKHa 3rajjlaTu
no3utlii Takux ydennx, sk A. Komonmiit ta A. Ouifi-
HUK, SIKi, BUCBITTIOIOYH TIPOGJIEMHU CYI0BOTO 3aXHUCTY
mpaB i cBOOO/ JIFOMHY i TPOMA/ITHIUHA, PO3MOYNHA-
I0Th caMe 3 aHami3y misipHOoCcTi KoHcrurytitiHoro
Cyny Ykpainu [9, 249], a He cyziB 3arajibHOI 10puc-
aukitii. Tomy, TOCHIKYIOUM HUHI BUKJIIOYHO CYIU
3arajibHOI I0PUCAMKILI, MU KOJHOIO MipOI0 He CTa-
BUMO IIi/i CYMHIB 3HAUYIL[iCTh Ta MOKJINBOCTI KOHC-
TUTYIIHHOTO CYIy B 3aXMCTi IIpaB JIOAWHU. Takum
YUHOM, 3BaKAI04M Ha BAKJIMUBICTD POJIi CY/IiB 3arajb-
HOT I0PUCAVKITT B (PYHKITIOHYBaHHI CUCTEMU 3aXUCTY
paB i cBOOO JIIOAMHN Ta IPOMAISTHIHA, CIIPOOYEMO
JIOKJIQJTHITIIE TPOAHAI3YBATH 11€ TTUTAHHS.

DaxTruHo (DYHKIliST 3aXUCTY OpraHaMu CyJI0BOi
BJIQJIV CHCTEMU TIPaB i CBOOOJ JIOANHU i TPOMAJIs-
HUHA 3aKpillJieHa Ha HABUIIOMY KOHCTUTYIIITHOMY
piBHi. 3okpema, B cT. 55 Koncruryii Y kpainu 3a3na-
yaerbest: “IlpaBa i cBo6oOAM JIOAUHU i TPOMAIIHIUHA
3aXUINAIOTHCA CyIOM. KOXKHOMY rapaHTyeThCS IIPaBO
Ha OCKapsKeHHs B CY/i pillleHb, il un 6e3/1isaaIbHoCTi
OpraHiB Jiep;KaBHOI BJIa/i1, OPTaHiB MiCI[€BOIO CaMoO-
BPsiLyBaHHsA, T0CANOBUX i ciyk6oBux oci6” [1, 23].
Tak, came BUKOHAHHS CyZIaMU 3araJIbHOT OPUCUKITIT
dbyHKILIi 3axucTy npaB i cBOOO JTOAUHK i TPOMAas-
HUHA BUIIJIUBAE 31 3MiCTy MOJIOXKeHb 3aKoHY Y Kpai-
uu “IIpo cynmoycrpiit Ykpaiau” Bin 7 motoro 2002 p.
[10].

Y cr. 2 3akony YKpainu “3aBmaHus cyxy’ Haro-
giotireno: “Cy, 3/iCHIOI0YN TIPABOCY /IS, Ha 3acajiaX
BEPXOBEHCTBA TIpaBa 3a0e3Meuye 3aXUCT TapaHTO-
Bannx KoHcTHTyIi€lo YKpaiHu Ta 3aKOHAMU TIPaB
i cBOGOJ JTOAWHU i TPOMaJISTHIHA, TIPaB i 3aKOHHUX
iHTepeciB IOpUANYHUX 0Cib, iHTepeciB cycrmiabeTBa i
nepskasu”. [pu iboMy, BUXO/I5191 3 BU3HAYEHUX Y 3a-
KOHI TapaHTiii peasizallii TpaBa Ha CyJIOBUI 3aXUCT,
JIOXOJIMMO BUCHOBKY, 1110 BCi BOHWU, BJIaCHE, MAIOTh
€IUHY i CIIJbHY METY, AKOIO € HilllO iHIIe, 4K 3aXUCT
pas i ¢cBOOO JTIOAUH.
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Tak camo /10 BUCHOBKY TIPO KJTFOUOBY POJIb (DYHK-
1ii 3axucTy npas i ¢BOOOI JIIOUHHA i rpOMa/ITHUHA B
JiSIJIbHOCTI CY/1iB 3arajibHOT FOPUCAUKILIT MU TTPUXO/I -
MO 1 y TOMY BUIIQJIKY, AKIIIO 3B€PHEMOCS /10 IOKYMEH-
TiB Mi>kHApOJHOTO XapakTepy. TyT BapTo 3ayBasKUTH,
110 3akpimiere B ¢T. 6 €Bpomnelicbkoi Konsenttii mpo
3aXMCT TIPaB JIOJMHN i OCHOBHUX cBOOOJI, MPaBoO Ha
myGJIYHUH, cripaBe/IMBIiIT PO3IJIS CIIPABU HEyIIe-
PEIUKEHNUM, HE3AJIEKHUM CYZIOM Y PO3YMHI TepMiHU
i BIZIITOBIJTHO IO 3aKOHY, 5K 3a3HAYAETHCS B IYHKTI
NIEPIIOMY, BJIACHE, € HIYMM IHIINM, K peaslisallicio
MOJKJIMBOCTI KOKHOI JIIOAWHU 3aXUIATU CBOI IIpa-
Ba [11, 547]. B pesynpTati 11bOT0O MPaBO HA CYOBUN
3aXUCT, SKUM HAJliIJIIETHCS KOKHUN OKPEMUI TPOMa-
JIHWH, € BOJAHOYAC K OAHE i3 3araJbHUX IIPaB, IO
BXOJIUTD /IO CHCTEMH KOHCTUTYIIIITHUX TIpaB i cBOOOT
TOPAZ 3 IHIIMMA TOJITUYHUMH, TPOMAJSTHCBKUMH,
€KOHOMIYHNMM, COIliaJTIbHUMH, KyJIbTYPHUMH ITPaBa-
MU, TaK i crierudiyHuM MpaBoM, 3aBISTKU IKOMY CTa€
MOJKJIMBUM 3aXUCTUTH BCi 6e3 BUHATKY 3 Tiepesriue-
HUX TIPaB.

BpaxoByiouu 1ieli acriekT, CJIiji 3ayBasKUTH, 110
3iificHIOBaHa cynaMu YKpainu (GyHKINiS 3aXUCTy
MpaB JIIOJMHA Ma€ BOJHOYAC KijbKa crermudiuHmx
MOMEHTIB.

[To-niepiiie, cya 3axuinae mpasa i cBo6GOIM JHO-
JIMHU i TPOMA/ITHUHA HEe3aJIe;KHO Bijl TOTO, XTO caMe
BUCTYIUB iX MOPYIITHUKOM — iHIIII TPOMAJISTHU, Ti YU
iHIII yCTaHOBU abo nep:xasa B 11isomy. [1logo octan-
HBOTO MOMEHTY 3aCJIyTOBYE Ha YBary IpoIec CTaHOB-
JIEHHST a/IMiHICTPATUBHOI IOCTHUIIIT B YKpaiHi.

[To-npyre, 3mificHioloun (QYHKINIO TTPAaBOCYIIS,
cy/1 3axuinae 6y/ib-sIKi KOHCTUTYIIIHO BU3HAYEHi Ta
3aKOHO/IaBYO0 BCTAHOBJIEH] MTpaBa i CBOOO/IN He3a k-
HO BiJl TOTO, JI0 SIKOI 3 TPYII IIPaB Y TOMY YU iHIIIOMY
KOHKPETHOMY BUIIAJIKy HAJIEKUTh IOPYIIIEeHe MPaBo.

[To-Tpete, came mpaBO Ha 3BEPHEHHS /IO CYIY
(sIKe cbOTOIHI IPUCYTHE B yCiX KOHCTUTYIIISIX cydac-
HUX JIEMOKPATUYHUX KpaiH) 3a/1a€, Tak OU MOBUTH,
CBOEPiHMI “3aTasbHUI cTaHAAPT” TOAO0 37iHiCHEH-
Hs1 CyzoM (PYHKILT 3aXUCTy 1IpaB i ¢cBOGO JTIOAUHY Ta
TPOMAIAHIHA.

BriM, xapakTepu3yioun 3aB/laHHS 3aXUCTY I1PaB
i cBOGO MOANHU i TPOMAJSTHITHA STK OCHOBOTIOJIOK-
HE B AiJIbBHOCTI CYiB 3arajibHOI I0pUCAUKIIII, 6yJ10
6 He 30BCIM TPABUJIBHO BUBOAWTH HOTO, CIUparo-
YUCh BUKJIIOYHO HA HOPMU YMHHOTO 3aKOHO/IaBCTBA.
Maemo Ha yBasi Te, 10 MOAIGHUIT BICHOBOK MOJKe
6yTH 06TPYHTOBAHO i 3 BJIaCHE HAYKOBO-TEOPETHUHOT
TOYKHU 30py. 30KpeMa, 1ie BUIJTUBAE 3 aHAJI3Y 3Mic-
Ty nouarTsa “npasocyaaa’. IIpo 1e 6esnocepeanbo
CBi/l4aTh 3aCTOCOBAHI B Cy4acHiil ropuanyHiil Hayi
BU3HAYEHHS TOHATTA “nipaBocyzis’. Tak, pocilicbka

nocaigauis JI. Tuxomuposa muiie, 1Mo TPaBOCY/I-
[ — 1ie 3/iiiCHIOBaHA B IIPOLIECYaTbHOMY MOPSAIKY
ITPaBO3aCTOCOBYA JiSVIBHICTD Cyly 3 METOIO OXOPOHU
TpaB Ta iHTEPeCciB TPOMAJITH, OpPTaHi3allii, epKaBu
[12,347].

OTxe, stk 6aurMo, 0COBITIBA POJIH CY/IiB 3araiib-
HOI TOPUCAUKILT B TIpoIleci 3aXKCTy mpas i cBo6GO.
JIIOIMHY i TPOMa/ISTHUHA BUILIMBAE He JIUIIe K pe-
3yJIbTAT aHAJi3y YNHHOTO 3aKOHO/IABCTBA, a 11 3 BJ1ac-
HE TEOPETUYHUX MipKyBaHb. ToOTO, OrOIKYI0YKCH 3
THM, 1110 OCHOBHOIO (DYHKITI€IO Cy/1iB 3arabHOI IOpUC-
JIMKIIT € Hillo iHTITe, IK 3/1iliICHEHHS TPABOCYIsI, MU
TUM CaMUM BBOJMMO /10 KOJIA CYJOBOi KOMITCTCHILI{
11 peasizaiito BU3HAUEHNX 3aKOHOM Mip MI0/I0 3aXWC-
Ty 1pas. i cBOOOT TOMWHMY i rpomaggauHa. [Ipn mpo-
MY BaKJIMBUM MOMEHTOM € Te, IO PIillleHHS CyAy €
060B’I3KOBUMH 0 BUKOHAHHS i MAIOTh iMITEPATHBHY
CIJIY 711 BCiX YYAaCHMKIB CYZIOBOTO TIPOIIECY, ajiKe,
SIK OJTHO3HAYHO BCTAHOBJIOE 3aKOH, CY/OBi pillleH-
Hs, 110 HaGpai 3aKOHHOI CUJIH, € 000B’AI3KOBUMHI
JI0 BUKOHAHHS BCiMa OpraHaMmu Jlep;KaBHOI BJajiH,
OpraHaMu MiCI[eBOTO CaMOBPSIyBaHHs, iX 110Ca/0-
BUME ocobamu, 06’ eTHAHHAMY TPOMAISAH Ta IHIITMMHI
opraHisanigamu, rpoMajgHaMy Ta IOPUANIHUMU 0CO-
Gamu Ha BCil TepuTopii YKpaiHu.

Takoxk, roBopsiun PO CyAOBUN 3aXUCT TPaB i
¢BOOOJL JIIOIMHN 1 POMaJISTHUHA Ta 10r0 POJib Y PO3-
BUTKY MPABOBOI JIeP/KaBy, He MOKHa 3a0yBaTh Mpo
Te, SIK I[IJIKOM cIipaBe/inBo Bingnaudae T. Dpamitys,
MO0 B /IAHOMY BUMAAKY MOHATTIM “3aXUCT’ OXOII-
JIIOEThCS He JinTie yOe3medeH s MpaB JIOANHI Bijl
nocsaranp 3 60Ky THX 4i iHIMX PisudHUX 0cib, a i
3 6oKy mepskaBHOI Baaau. ToOTO (hyHKITIOHYBaHHS
MexaHi3My 3aXHCTy TpaB i CBOOO JIIOMHU B Y KpaiHi
nepenbadae, 1Mo Oe3yMOBHOMY CYJIOBOMY OCKap-
JKEHHIO B CyJlaX 3arajbHOl IOPUCAUKINI MHiI4araoTh
KoJieriasibHi Ta 0/iH00c060BI il (Oe3MisiIbHICTD) Ta
pillleHH:A OpraHiB AepKaBHOI BJIaJu Ta MiCI[€BOTO Ca-
MOBPSI/IyBaHHS, MiJITPUEMCTB, YCTAHOB, OpraHi3aitiii,
MOCA0BUX OCi0, y pe3yJbTaTi SKMX MOPYIIEHi 1pa-
Ba i cBOOOIM TPOMAJIAHUHA YU CTBOPEHI MIEPEIIKOAN
1Tt 1x peagizartii [13, 183].

OTke, ik GaurMo, (DYHKITist 3aXUCTY TIPaB i cBOOO
JIOJIMTHY | TPOMAJITHIHA € He TIPOCTO OAHUM 3 6a30-
BUX 3aB/IaHb, 1110 CTABJIATHCS TEPe/l CylaMy 3arajib-
Hoi ropucankitii. DakTHIHO BOHA € KOHCTUTYTUBHUM
MIPUHIIUIIOM HIOJI0 BCi€l cy1oBoi Biaagu. 3 1i€i Touku
30py, MOKTPUHAJIbHE BU3HAYEHHS MOHATTS “TIPaBO-
cymist” BKIIOYae B cebe TPOIeC 3aXUCTy MpaB JIio-
JIMHU i TpOMajisTHUHA 1 MOsKe OYyTH MpeCTaBJeHUM
BUKJIIOYHO Yepe3 3BEPHEHHS /10 aHali3dy TuX (hopm
i crioco6iB, B AKi y CyA0Bill TpaKTHIl peanizyeTbest
3aXUCT IpaB JIOINHN.
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Brim, K yxke Oysio 3a3HAUYEHO, Cepesl 3TalaHuX
BUIIIE {HCTUTYTIB 3aXUCTy IIpaB i ¢BOOOJI JIIOUHU i
TPOMAJITHIHA, 1O CYTPOBOUKYIOTH PO3BUTOK OY/Ib-
SIKOi TIPABOBOI JIepKaBH, € IHCTUTYT KOHCTUTYIITHOTO
KoHTpoJiio. B Ykpaini Takum opranomM KOHCTUTYIIiii-
Hoi topucnukiii € Koucrurytivtnuit Cyn Yxpainu.
lFoBopsiu TIPO  KOHTPOJIb OpraHy KOHCTUTYITIHHOT
IOPUCAMKILIT, MAEMO Ha yBasl HacaMmIiiepes; KOHTPOJIb
3a BianosignicTio Koncruryiii (a otxe, i 3a Bij-
MOBi/IHICTIO TUM (DyHIAMEHTATIBHUM HOPMaM, 1110 B
Hill BCTAaHOBJIEHO) 3aKOHOJABCTBA. AJUKe, SIK 3a3Ha-
vyaetbes B ¢T. 150 Koncruryiiii Ykpainu, 10 1OBHO-
BaxkeHb Koncturytiiinoro Cyny Ykpainu BisHeceHO
BUPIIIEHHST TUTAaHb TIPO KOHCTUTYIIHHICTh 3aKOHIB
Ta iHIMUX MMPaBOBUX akTiB BepxoBHoi Pagu Ykpaian,
aktiB IIpesumenta Yxkpainu, mpaBoBuX akTiB Bep-
xoBHOi Pagu Apronomtoi Peciy6miku Kpum. Tomy,
Yy BUIAJAKY KOHCTUTYI[IHHOTO Cy[y, I[iJIKOM IpPaBO-
MipHUM BUIJISIZIA€ BUCHOBOK, 1110 Peali3oBaHUN HUM
KOHTPOJIb He € OJIHIi€I0 3 (hOpM MTOTOYHOI ajiMiHicTpa-
TUBHOI KOHTPOJIbHOI MISIBHOCTI, & TOCTA€ SIK OJINH
i3 crocobiB 3abe3neyeHHs PUHIIUITYY BEPXOBEHCTBA
KoncTtuTytiii, il OCHOBHUX TIPUHIINTIIB Ta 3aKPiTIIEHUX
y Hiil IliHHOCTEN. Y BUTNAAKY KOHCTUTYIIHHOTO CYIY
MU CTUKAEMOCS 3 THUM, 1110 OTO KOHTPOJIbHI TTOBHO-
BakeHHs (OCKLIbKM BOHM 3akpinieni B Koncturyirii
Ykpainu ta 3akoni Ykpainu “IIpo Koncrurymiitauit
Cyn Ykpaian” Bin 19 xxosTHS 1996 p.) HEBix eMHi Bif
(yHKIIT 3axKCTy 1IpaB i cBOGO JIFOIMHN Ta TPOMAIs-
nuna. Tomy, nocmikyroun AisibHicTs KoHCTUTYIIiI-
noro Cyzy YKpainu, Ma€EMO BCi ITi/ICTAaBU TOBOPUTH HE
JINTIIE TIPO 3arajibHy KOHTPOJBbHY (DYHKIIIO, 110 Ma€e
OTIOCEPEJIKOBAHNI BIUIUB HA 3aXUCT MPaB JIOAWHHY, a I
po Gesrnocepe/Hii 3aXUCT MPaB JIOIUHU, IKUH peaTi-
3yerbed Koncrurymiitnum Cynom Y kpainu.

YUHHUM 3aKOHOIABCTBOM TTepebaueHo I11e OuH
crioci6 3BepHeHHs rpoMaiaH 10 KoHCTUTYIiiHOTO
Cyny. MaeTbcs Ha yBa3i KOHCTUTYIIiliHe 3BepHEHHS,
sIKe € TNChMOBHM KJIOTIOTaHHSM /10 KoHCTHTY1ifiHO-
ro Cyny Ykpainu npo HeoOXigHicTb oiliiiHoro Tiy-
MadeHHs KoHcTuTy1ii Ykpainu Ta 3akoHiB Y KpaiHu
3 METOIO 3a0€e3IIeUeHHsT peastisallii Yi 3aXMCTy KOHC-
TUTYIHUX TIPaB Ta cBOOO JIIOIMHH i TPOMAISTHIHA,
a TaKOX MpaB IpuANIHOi ocobu. Voro cy6’exramu,
BiAMTOBIIHO /1O CT. 43, € TPOMAJISTHU Y KpaiHu, ocobn
6e3 rPOMAJIAHCTBA, 1HO3EeMII Ta IOPUANYHI 0CcoOn.
ITpo mieBicThb Ta eeKTUBHICTD ITHOTO CMOCOGY 3axXIC-
TY KOHCTUTYIIHHIM CYZIOM MpaB i ¢cBOOOJ JIIOIMHH i
rpoMaJidHUHA IIEPEKOHJIMBO CBif4aThb Ti pilieHns,
o BuHocunch Koncrurytitinum Cy/ioM 3a KOHC-
TUTYIIHHUMU 3BEPHEHHAMU TPOMAJIIH. SIK IIPUKIIAJ,
HaBeleMO JHIie Kimbka pimens KorcrurytiiiHoro
Cyny Yxpainu.

TakuM 4UHOM, sIK GAYMMO, HABITh HE3BAKAOUM
Ha Te, 1110 YUHHUM 3aKOHOJIABCTBOM Y KpaiHu He Iie-
penbavyeno Takoro iHCTUTYTY, sTK GE3MOCepPETHE 3Bep-
HeHHsI rpoMangHuHa 10 Koucrurytitinoro Cymy
Ykpainu HIIXoM Molanus iHuBiyaabHOT KOHCTH-
TYIIHHOT CKapTH, el OpraH KOHCTUTYIIHHOT Iopuc-
JIUKIT Bce 0/THO Bifirpae BasKJIUBY POJIb Y 3arajbHiil
CHCTEMI 3aXKCTY TIPaB i cBOOO JIOAMHU i TPOMajIsi-
HuHa B Ykpaini. [lonpasaa, octaHHIM YacoM Bce
Gisibilie BITYU3HSHUX FOPUCTIB BUCJOBJIOIOTHCS 32
3aIIPOBA/KEHHSA IHCTUTYTY IHANBIAYAIbHUX KOHCTU-
Tytilitanx ckapr [13].

Ha nmanry aymKy, BifICyTHICTb y UMHHOMY 3aKO-
HOZABCTBI YKpaiHW, IO BPETYJIbOBYE [isJIbHICTD
Koncrurymniiinoro Cyay Yxpainu, iHcTUTyTy iH-
JIMBilyaJlbHUX KOHCTUTYIIHHUX CKapr He O3Hayae,
10 Ha CHbOTO/HI TPOMAJSHU HEe MAlOTh MO’KJIMBOCTI
OTIOCEPEIKOBAHOTO 3BepHEHH 10 KoHCcTHUTyIIitiHOTO
Cyny. Ile 3a6e3meuyeThest 3aBASIKU BCTAHOBJICHOMY
Koncruryniero Ykpainu 1npaBy Ha KOHCTUTYIL{iliHe
3BepHEHH4, siKe 3akpimieHo 3a Bepxosuum Cyzpom
Ykpainu Ta YnosHoBakenum Bepxoshoi Paan Yk-
painu 3 mpaB JoAWHU. [Ipryomy mpakTUKa Aisijib-
nocti Koncruryniitnoro Cyay 3acBiauye, 1o obuasa
3a3HaueHi crocoOu 3BEPHEHHST TPOMAJISTH € JI0CTaT-
HbO e(EeKTUBHUMU i MOKYTh 3aCTOCOBYBATHCH SK
HieBuil croci6 3axucTy mpas i ¢cBOOOI JIOAUHU i IPO-
Ma/ISTHUHA.

TakuM YMHOM, K 6a4UMO Ha IijCcTaBi poseze-
HOTO BUIIE aHaJi3y, Ha CbOTOAHI B YKpaini chopmo-
BaHa i Jii€ J0BOJIi CKJIa/iHa Ta 6araTopiBHeBa cucreMa
3aXMCTY TIPaB i cBOOOJ JIOAWHU Ta TPOMA/ITHUHA, /10
SAKOI BXOJATb OpraHy BUKOHABYOI, CY/I0BOI, 3aKOHO-
JIaByOI, KOHTPOJIbHO-HAIJIANOBOI TIJIOK JepsKaBHOI
Biau. Pazom 3 TUM, He3Ba)KAlOUM HA MOKJIUBICTD
AJIbTEPHATUBHOTO 3aXUCTY TMpaB i ¢cBOOOM JIOAMHU
i TPOMa/ITHUHA, CJIiJl 3a3HAQYUTH, 1[0 CTOCOBHO Ili€l
CHUCTeMU MOKHA BUCYHYTH /IBAa OCHOBHUX 3ayBaKeH-
H4. [lepire 3 HUX TIOB’S3aHe 3 HEJIOCTATHIM PiBHEM
ebextrBHOCTI (DyHKITIOHYBaHHS OKpemMux ii ese-
MeHTiB. [[pyra mpobsieMa CTOCYEThCS BIKE MUTAHHS
B3aEMO/Iii Mi’K 3a3HAUEHUMHU eJIeMeHTaMM, OCKiJb-
KA JI0OBOJII 4aCTO HEY3TOKEHICTb [iJIbHOCTI TUX
YU IHIIMX OPTaHiB Jep:KaBHOI BJIaJU CIIPUYUHIE HE
JIVIIIIe HEMOKJIMBICTh BiTHOBATH MOPYIIIEHE TIPABO, &
11 B3araji CTBOPIOE BKpail HECIIPUATINBI YMOBU It
fioro 3axucry. 3BiCHO, IO 1Ii ABi MPOBIEMI MAIOTh
pO3B’43yBaTuCh Ha Pi3HUX PiBHAX. Tak, cKaxiMmo,
SAKIIO NMUTAHHSA MiABUNIECHHS e(PEeKTUBHOCTI MIisib-
HOCTI 3 3aXMCTY MPaB JIOJUHU TUX Y1 iHITUX OPTaHiB
JlepsKaBHOI BJIaAM 1le MOKHA BUPILIYBATH HIJISIXOM
MPOBEIECHHS TaTy3eBUX PedopM, TO TIPOOIEMU KOM-
IUIEKCHOTO Ta CHUCTEMHOTO 3aXUCTy IIpaB JIIOJUHU
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MaloTh PO3B’SI3yBaTUCh Ha PiBHI JepKaBHOI Biaan
3arajioM. TakuM 4MHOM, Ha KaJib, 0 CbOTO/HI Jiep-
JKaBHa BJIajla He TMPOSIBUAJIA aHi cHard, aHi GakamHsa
saificHoBaTy OyIb-sIKi peajbHi KPOKM B 3a3HaY€HO-
MY HalpsAMi.
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Hidsuwenns: eghexmusrocmi npaso3axucHol OisibHOCME MONCIUBE 3G HASLEHOCTE 301 -
cHennst peghopm 6i0n0GIOHUX 2aly3ell | UimKOT YCmanoeKu 0epicasHoi 61adu Ha 3axXucm

npas moouHuU.

Hosvuuenue sgppexmusrnocmu npago3auumuoLl OessmesbHOCIU 603MONCHO NPU HALU-
YU OCYUWEeCNEAEHUS PEPOPM COOMBEMCMBYIOWUX 00IACMEl U YeMKOL YCMAHOBKU 20CY-
O0apcmeenoil 61acmu Ha 3auumy npas Yeio6exd.

Increase of efficiency of remedial activity is possible in the presence of realisation of
reforms of corresponding areas and accurate installation of the government on protection

of human rights.
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