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IOPUANYHI HAYKM
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Mivcpezionanvna Axademis ynpasninns nepconanom, m. Kuie

KPUMIHAJIbHA BIANOBIAAJILHICTb 3A 3I'BAJITYBAHHS:
ICTOPUYHUIA ACNEKT TA NEPCMNEKTUBU

Haykosi npaui MAYTT, 2010, sun. 3(26), c. 166—169

Posznsnymo numanis po3eumxy KPUMiHAILHO -NPABOBUX HOPM YKPATHCOKOZ0 3aKOHO-
dascmea wodo 6i0N0GI0ANILHOCMI 34 3TEALMYBANH, OAEMBCSL HU3KA OOTPYHMOBANUX DEKO-
Mendayitl no 600CKOHANEHHIO 3A3HAUCHUX HOPM.

ITpobiema KpuUMiHATBHO-TIPaBOBOI 6OpPOTHOM i3
3TBaJTYBaHHAMU OyJia, € i Oyje akTyaabHOW0. AjKe
el 3JI0UMH Ma€ BiUYHUI XapaKTep, BiH icCHyBaTUMe
JIOTH, IOKM iCHY€E JI0/icTBO. [0 TOTO K BiH Ma€ BeJiu-
Ky CTYMiHb CYCHiJIbHOT HeOE3IEKH TTOPYY i3 THUM, TI[0
XapaKTePU3y€EThCA BUCOKOIO JIATCHTHICTIO.

Bomnouac y po3yMiHHi CyCIiJbcTBOM MOPaTbHUX
i mpaBoBUX WiHHOCTEH i NLIAXIB iX 3axucTy BigOysa-
I0THCSI 3MIHU Y XOJIi I0r0 PO3BUTKY, OTKe TOTpedye
MOCTIMHOTO IOCJI/KEHHS i3 HOBUMU BUCHOBKAMU
i mporoutisimu. [le moBHOIO Mipoio cTOCy€EThCS i
Takoi crennpiyHoi TeMu, SIK cTaTeBi CTOCYHKH, He-
00OXiZIHOCTi BU3HAYEHHS TOTO, 110 Ha CHOTOIHI Tpe6a
BU3HABATU 3JI0YMHHWM Y 11ili cpepi i 9K BecTU Kprmi-
HaJIbHO-TIPABOBY 60POTHOY.

[To0 icTOPUYHOTrO PO3BUTKY 6OPOTHOM i3 3TBAJI-
TYyBaHHAMM B YKpaiHi Tpeba 3asHauuTH, 10 BCi
kpuminanbHi koznekcu (KK) pazasHcbkoro mepiony
(1922, 1927, 1960 pp.) nepeadauanu, a KK Hezamex-
Hoi Ykpainu (2001 p.) nepeabadae 10cTaTHHO CYBO-
Py BiAIOBiZANIBHICTD 32 3TBAJATYBaHHSA, 10 BiAIIOBi-
JIA€ TSYKKOCTI I[bOTO 3JI0YNHY.

¥YcizazHaueHi KpuMiHaIbHI KoJIeKCH (DOPMYTIOBa-
JIV CKJTaiHy 06’ €KTUBHY CTOPOHY 3TBAITYBAaHHSI: CTa-

TeBi 3HOCHHH, 1110 XapaKTepU3yIOTbCS BUKOPUCTAH-
HSAM 3JIOYMHIIEM X04a 6 OJHOTO 3 TPhOX UMHHWKIB:
1) izmunoro HacuibCTBa; 2) MCUXIYHOTO HACUIIBC-
TBa; 3) 6E3MOPAHOTO CTAHY TTOTEPIILIIOT 0OCOOM.

CToCcOBHO (Hi3MIHOTO HACUIIBCTBA i HE3MOPATHO-
ro CTaHy IIOTEPII0i 0co0M, TO POZYMIHHS IUX MO-
MEHTIB YIIPOAOBXK PO3IVIALYBAHOTO 4yacy B Teopii i
paxTUIli 6yJI0 B OCHOBHOMY O/THAKOBHM.

CTOCOBHO MCUXiYHOTO HACUJIBCTBA (TTOTPO3M ), TO
B KK 1960 p. Taka morposa po3yminacst 3aHaiTo M1-
POKO. 3acTOCYBaHHS JIUIIIE ITHOTO TOHATTS (TIOTP0o3a)
B mucrniosntiii u. 1 cr. 117 Bkazanoro KK naso cynosiit
MPAKTUILl [MiJICTaBU BBAXKATH, 110 ITi/l IOTPO30I0, SKa
3aCTOCOBYETHCS SIK 3aCi6 MOI0TaHHS OMOPY MOTEPITi-
JIOT, CJIiJL PO3YMITH i1 3a/IAKYBaHHA BUCJIOBJIIOBAHHA-
MU, JK€CTaMU YU iHIIMMU JisIMU TIPO 3aCTOCYBaHHS
(hizmunOrO HAacKMIIBLCTBA /10 caMOi TTOTepIiJIol un 10 Ti
poauya (HaAIpUKJIaL, AUTUHM), & TaK CaMo TIPO 3HU-
neHHd abo MOIIKOPKEHHS MaiiHa MOTepuiJoi yu ii
POANYIB, TOTPO3a PO3TOJIONIEHHS Bi/IOMOCTe, 1110 Ta-
HBOJIATH YeCTh i MigHICTh moTepminoi (1. 8 mocraHoBU
ITnenymy Bepxosroro Cyay Ykpainu Big 27 6epesHst
1992 p. Ne 4 “IIpo cynoBy MpakTUKY y cIpaBax IIpo
3TBAJITYBAHHS Ta iHII cTaTeBi 37104uHNA”).
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Tpeba BBakaTH, 110 XapaKTep MOTPO3HU MICIs CJIiB
“a Tak camo...” He BiMOBi/IaB PiBHIO CyCIiTBHOI He-
Ge3MeKn 3JI09MHY 3TBAJITYBAHHSL.

Ocb yomy Tpeba BU3HATH MPABUIBHUM (POPMY-
moBandg 4. 1 cr. 152 KK 2001 p., B skiii igerbes
TiJIBKU TIPO TIOTPO3Y 3aCTOCYBAaHHS (Pi3UIHOTO Ha-
CUJIbCTBA.

Ha 1e narosomye i absai 3 1. 4 nocranosu ILie-
nymy Bepxosnoro Cyay Ykpainm Big 30 TpaBHS
2008 p. Ne 5 “IIpo cyzoBy MpakTHKY Y CIIpaBax 1po
3JIOYMHU TIPOTH CTATEBOI CBOGOIM Ta CTATEBOI HELO-
TOPKaHHOCTI 0cobu”: “IHII B IOTPO3, 3MICT IKUX
He riepeibayae 3acToCyBaHHsT (Hi3MIHOTO HACUIILCTBA
JIO TIOTEPITLIO0] 0cobOu UM iHTITOT JIIONHNT (mampukias,
MOTpo3a 3HUMUTH ab0 MOMKOAUTH MaWHO TOTep-
mijioi ocobu uu ii poANYiB, PO3TOJIOCUTH BIJIOMOCTI,
10 TAHBOJIATH iX YeCTh i TiIHICTB), He AAIOTh Mi/ICTaB
PO3TJIAATH BYMHEHI 3 BUKOPUCTAHHIM TaKUX ITIOT-
PO3 cTaTeBi 3HOCUHU... SIK 3TBAJITYBAHHS...”.

Ockisibku HOPMU TIPO BiINIOBifIA/IbHICTL 3a Ha-
CUJIBHUIIbKE 33/[0BOJICHH:A CTAaTeBOI IIPUCTPACTi He-
npupoaaum criocobom B KK 19221 1927 pp. He 6y.io,
CJTiI BBa)KATH, MO BOHO OXOILIIOBAJIOCS CTATTSIMH,
110 nepedavyaly BiIOBiIaIbHICTh 32 3TBAJITYBAHHS
(Biamosinno 110 cT. 164, 169).

Ocp 4oMy ciifi BUSHATH NPABUIBHUM TIOSIBY Y
KK 1960 p. nopyu i3 ct. 117 “3rastyBanns’ cT. 118
“3a10BOJIEHHS CTATEBO1 MPUCTPACTi HENPUPOJHUM
criocobom”. Kpuminanpauii kogexe Ykpainu 2001 p.
TAKO’K IMOPsI i3 ¢T. 152 “3reantyBants” nepenbauns
ct. 153 “HacuabHUIIbKE 3aJ0BOJICHHS CTaTE€BOI IPH-
CTpacTi HEMPUPOAHUM cTIOCO6OM”.

I mapemrri, y KK 1922 i 1927 p. norepmiioo Bifg
3TBAJITYBaHHs Moryia OyTu ocoba sk JKiHOYOi, Tak i
4oJs10Bivoi cTati (“nmoreprmina ocoba”), Toxi gk y KK
1960 p. mOTEPIiJIOIO Bijl I[HOTO 3JI0YMHY MOTJIa OyTH
Tizbky ocoba inowoi crati (“oreprrisia”). OueBn/-
HO, 110 3actocyBants B KK 2001 p. monsitTsa “norep-
niza oco6a” crij BBaKaTH OOIPYHTOBAHUM i BifiloBi-
JAIOUUM peanisiM OyTTsI.

ITo Mipi po3BuTKy Teopii i mpakTuru 6opornbu i3
3TBAJITYBaHHAMM 30iJIbIIyBagach i KiJgbKicTh 00Ts-
JKYIOUUX 11eii 3JI0YMH O3HaK, TepebadyeHuX y 3aKOHi.

Tax, KK 1922 p. nepean6auas Tisbku ABi Taki 06-
CTaBUHU: 3TBAJITYBAHHS, 10 MAIOTh CBOTM HACJiTKOM
caMory6cTBO ab0 TSIKKY XBOPOOY MOTEPIIiiol 0coOM.
Kpuwminanpuuit kogexc 1927 p. mopyu i3 BkazaHu-
MU 06CTaBUHAMU TIepesbayaB TaKOK CKOEHHS IIOTO
3JI0YMHY KiJIbKOMa 0COGaMHU.

Kpuminanbuuii kogexe 1960 p. nepenbayas yske
Taki 06TSHKYI049i 0OCTaBUHI: 3IBAJITYBAHHS, BUMHEHE
0co6010, sIKa paHile CKoila TaKuil 3JI041H, BYNHEHE
rpymnoio oci6, abo 3rBaATyBaHHS HEIOBHOJITHBOI,

BuUnMHeHe 0cobaMBO Hebe3meuHnM penuanbicToMm (y
KK 2001 p. Takuii iHCTUTYT He TepenbadyeHo), Take,
M0 CTIPUYNHIIO 0COOMMBO TSLKKI HACTIAKK (caMo-
ry0CTBO i TsKKa XBOPoOa IMOTEPIILIOl OXOILII0BAIOCS
1i€10 06CTaBUHOIO), & TAKOJK 3TBAJITYBAHHS MaJIOJIT-
HbBOI.

Y KK 2001 p. cyTTE€BO BIIOCKOHAJIEHO TOJOKEHHSA
CcTaTTi, 1110 nepeﬂ6aqae BI/IITOBiZIAJIBHICTD 32 3TBAJITY-
BaHHg. Pazom 3 TuM, Ik 6yﬂo BiJIMi4€HO, Y HbOMY, Ha
Bimminy Binm KK 1960 p., BBesieHO minBuineny Bif-
MOBIiTAJIbHICTh He TiJIbKU 32 CKOEHHS TOTOKHOTO 3J10-
YHHY, a i 34 BUNHEHH 3IBAJITYBaHHs [1iCJI CKOEHHS
OJHOPIZAHUX 3104nHiB, epenbadenux cr. 153—155
poro Kozekcy.

BaxmBe giTke TirymMadeHHs MOJIOKeHD CT. 152
KK (ra inmmx, mo sHaxogarbest B Posgini IV Ocob-
quBoi yactuau Kogekcy “3709MHU TPOTH CTAaTEBOT
cBOGOIM Ta CTAaTEBOI HEOTOPKAHHOCTI 0cobu”) aB
[Tnenym Bepxosnoro Cyny Yxpainn Bin 30 TpaBHS
2008 p. Ne 5.

Yce 3a3HadyeHe € HOBUM KPOKOM Yy PO3BUTKY 3a-
KOHO/IaBCTBa I1PO BiJIIIOBIJAJIbHICTD 32 3TBAJITYBAHHA
Ta iHIIl craTeBi 37104MHU. AJle, SIK TIOKA3ye MPaKTH-
Ka 3aCTOCYBaHHA IIUX HOPM, BOHU HE € i/ieaJbHUMU i
HoTPe6YIOTh TTOAANBIIOrO BIOCKOHAIEHHSL.

Ha miacrasi mammx 6araTopquHx JIOCJIJUKeHb
npakTuku 6opoThOM i3 3TBANTYBAHHSMMU, BUBYCHHSI
11 aHasi3y CTaTUCTUYHUX MOKA3HUKIB, i3 BpaxyBaH-
HSM 37100y TKiB 3aKOHOJIaBCTBA [eSIKUX 1HIINX KPaiH,
BBasKa€MO 3a jo1libHe Bukaactu cT. 152 KK y rakiit
penakiii.

Cm. 152. “3reanmysanns”

1. 3reanmyeanns, TO6TO TPUPOAHUN CTATEBUI
aKT Mi’K 4OJIOBIKOM Ta »KIHKOIO, IKUII BUMHSIETHCS i3
3aCTOCYBAHHSM HACUJIBLCTBA, TOTPO3U HOTO HETaitHO-
IO 3aCTOCYBaHHS 4K 110 BiJHOLIICHHIO /10 ITOTEPIiJIol
ocobu, Tak i o0 iHIUX 0Ci6, AKi ONMMHUIKICH TTOPYY,
ajle 3 METOI0 BIUIMHYTU caMe Ha BOJIIO IOTEPIIiIol
ocobu, abo 3 BUKOPUCTAHHSAM OE3I0PAAHOrO CTaHy
MOTEPITIoi 0co0H, — KapaeThess OOMEKEHHSIM BOJI
Ha CTPOK BiJl TPHOX JIO II'SITU POKIB Ta 3i mTpachom Bij
ITSITUCOT JI0 TUCSYi HEOTIOATKOBAHMX MiHIMYMiB 10-
XOJIiB TPOMA/ISTH, a60 3 MO30aBIEHHIM BOJIi CTPOKOM
Bi/l TPHOX /IO T SITU POKIB.

2. 3reanmysanns:

a) BUMHEHEe MOBTOPHO abo 0coboI0, KA pamilre
cKoisa 6y/Ib-SIKUT i3 3JI0UNHIB, TTepebaueHIxX
ct. 153—155 uporo Koxexcy;

6) BUMHEHE 3 BAKOPUCTAHHSM YMOB TPOMaJICHKO-
0 Jinxa abo B XO/li MACOBUX 3aBOPYIIIEHD;

B) 10 crpuauHmiIo aeduiopariio abo BariTHICTH
HOTEPIIION, — KaApaemvcs no36aeieHnsim B0
Ha cmpok 6i0 n’simu 00 decsimu PoKia.
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3. 3reanmysanus:

a) OJIM3BKOTO poanya ado wieHa ciMm'i;

6) BUMHEHE rPYIOIO OCib;

B) BUMHEHE 3 0COOIMNBOIO JKOPCTOKICTIO;

r) BUYMHEHE i3 3acTOCyBaHHSAM 36poi abo mpej-

MeTiB, 110 OYJIM BUKOPUCTAHHI SIK 30pos;

1) 110 CIPUYMHNJIO 3apakeHHI BEHEPUUYHOIO XBO-

po6010;

e) ocobu, sKa 3aBiZIOMO 717151 BUHHOTO 6yﬂa y Bii

Bizt 14 110 18 pokiB, — xapaemvcs nosbasnen-
HaM 607 Ha cmpok 6i0 cemu 0o deanadusmu
PDOKIB.

4. 3reanmyeannsi:

a) 10 CHPUYMHIIO 0COOIMBO TSKKI HACTIAKY;

6) ocobu, sIKa 3aBiJOMO /I BUHHOTO HE JOCATJIA

14 pokiB, — Kapaemvcs no3basrennsm 60 na
Ccmpox 6i0 8ocoMu 00 N’AMHAOUSMU POKIG.

[Ilo0 BUCYHYTHX IPONO3UIII HaJlaMO KOPOTKi
MOSICHEHHS.

Busnauennd, gane srpaiTyBaHHIo y 4. 1 mporio-
HOBAHOI CTATTI, HA HAIly IYMKY, 4iTKO BU3HAYA€E CYT-
HiCTbh JIisIHHS, BOJHOYAC TiKPECIIOI0UH, IO HEThCS
mpo fioro omuuny. Kosm eTbest Ipo 1MOrposy 3a-
CTOCYBaHHSI HAaCUJIbCTBA, TO 3ayBasKy€EThCS, IO 1€
1I0rpo3a MOro HeraiiHoro 3acrocyBaHHs, a He B Mali-
OyTHBOMY, i 1110 BOHA MOsKe OyTH 3/1iliCHeHa He TiIbKI
110 BiIHOILIEHHO 0 IIOTEPIIIoi 0cobu, a i 10 iHINX
0ci0, IKi 3HAXOISATHCS TOPYY, 3aBXK/IU 3 METOIO ITPH-
MYCHUTH MOTEPITITY 0COOY BCTYIUTH Y CTATEBUH aKT.

CynmoBa TpaKkTUKa BUPIIIYE 1Ii MUTAHHSI Y KOHK-
PETHHX CIIpaBax caMe Tak. AJie y CBiTJI TUCKYCiit Tpo
HeoOOB I3KOBICTD 151 CYAIB, AKi pO3IJIA/JAl0Th KPUMi-
HajpHi cripasu, mnoctaHoB [lmenymy BepxoBHoro
Cyny Yxpainu, BBasKaeMo, 110 Take (hOpMyJTIOBaHHS
mucrosuttii 4. 1 cr. 152 KK € 1ijikom 1opeannm.

BBaskaeMo Takox JIOLIJIBHUM BKaszatn y 4. 3 i 4
cr. 152 KK B Hamiii pegaxiiii Ha 3aBioMicTb s
BUHHOTO TOTO (haKTy, IO MOTepIija ocoda 3HAXOI1-
jack came y Biui Bix 14 mo 18 pokis abo e gocsr-
na 14 pokis. To6TO cy0’eKT 37104MHY MaB YMHCEN Ha
3rBajITyBaHHs1 0cobu came Takoro Biky. lle ycyne
CKJIQJTHOII, 9Ki BUHMKAIOTh HA TIPAKTHUIli IIPU BUPi-
MIeHH] TTUTaHHSI: 32 IKOI0 caMe JacTrHoIo cT. 152 KK
KBaJTi(hikyBaTH isTHHS Y KOHKPETHUX BUTIQJIKAX.

[TTo0 0cOGMMBO TSIKKUX HACTIAKIB TIPU 3TBAJ-
tyBarHi (4. 4 cr. 152 KK), T0 morpumyemocs aym-
KU, 110 CbOTO/IHI BOHM JIOCTATHLO IIOBHO BU3HAYyeHi
B 1. 11 i 12 moctanoBu Ilnenymy Bepxosuoro Cymy
Yxpaiuu Big 30 TpaBust 2008 p. Ne 5.

Mu IPOTIOHYEMO TaKOK Iy HU3KY HOBUX 00-
TSKYIOUMX OOCTAaBUH TIPU 3TBAJTYBaHHI, AKi Ha-
BOJSATHCA B 4. 2 1 3 3alpOINIOHOBAHOI HAMU peslaKilii
cr. 152 KK. BBaxkaemo, 110 11e 1acTh MOKJIUBICTD
MaKCUMaJIbHO JH(epeHIiioBaT BillIOBiIaTbHICTh
32 CKOEHHSI BKa3aHOTO 3JI0UMHY.

Hapemiri, Besuke po3maiTTs cuTyarliif, ske Xa-
PaKTEPU3YETBCS TPOSIBAMU, 110 KBaTi(hiKyIOThCS
9. 1 ct. 152 KK, nae nam migcraBy peKoMeHIyBaTh
BBECTU y CAHKINIIO I[i€] HOPMU, TTOPYY i3 TPAUTIINi-
HUM MOKaPaHHAM Y BUTJISA TT030aBIEHHST BOJI, aTh-
TepHATHUBHE TIOKAPAHHS Y BUTJISII OOMEKEHHS BOJI
Ha CTPOK BiJl TPHOX JIO I'SITW POKiB Ta 3i mrpadom
BiJl ITSITUCOT JI0 THCSYi HEOTOJATKOBAHUX MiHIMYyMiB
JIOXO/1iB TPOMA/ISTH.
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Honooxcenns, chopmynvosani y cm. 152 (“3reanmyeanns’”) uunnozo Kpuminanvno-
20 Kodekcy YKpainu, € icmomuum npozpecom y po3sumxy uiei nopmu, aie 00CrioNcens
npaxmuxu 60pomvoU i3 UuUM GUOOM 3IOUUNIE CMABUMDb HA NOPSOOK OCHHUT NUMANH PO
sdockonanenust it nonoxcenv. Hadano xonxpemni nponosuuii u00o yiei cmammi.

Honoocenust, chopmynuposannvie ¢ cm. 152 (“Usnacunosanue”) deticmayiowezo Yeo-
71061020 KOOeKca Ykpauivl, s6AsI0MCS CYUECMEEHHbIM NPOZPECCOM 8 PA3BUMUU IMOLL
HOPMbL, HO U3YUeHUe NPAKmuK 60pbObL ¢ IMUM BUOOM NPECYNICHUT 6bl0BUZACT HA NO-
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8ecmKy Omsi 6ONPOC 0 OAILHEUULEM COBEPULEHCMBOBAHUU ee NoLoYceHull. [lavl Konkpem-
Hole NPeONoJNCenUst OMHOCUMENLHO YKA3AHHOU CIMATbU.

The provisions set forth in st.152 (“rape”) current Criminal Code of Ukraine is a
significant progress in the development of this norm, but research practices struggle with this
type of crime raises questions about the improvement of its provisions. Specific proposals
submitted by the authors of this article.
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