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NMPOBJIEMHI ACNEKTU PO3YMIHHS BEPXOBEHCTBA
NMPABA B CUCTEMI 3ACAA (MPUHLUMNIB)
KPUMIHAJNILHOIO NPOBAAXKEHHSA

Haykosi npaui MAYT1. Cepis FOpuauusi Hayku, 2019, Bun. 57(1), c. 12-19
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3pobaeno cnpoby npoananisyeamu NPUHUUN Bepxo-
gerHcmea npasa 3 mouku 30py 1ozo 0ii 6 cucmemi sacao
(npunyunie) Kpuminaiwnozo npouecy Yxpainu. Busna-
UeHO NPOOIEMHT ACNEKMU POSYMIHHSL Ub020 NOHAMMS MA
OKPeCieHo HanpsmMu Pe@opmyeanis KPUMIHAIbHO-NPOYe-
cyanvhol OisimbHoCmi Oepicas.

IIpoananisosano npunyun eepxosencmsea npasa 3
mouku 30py 1020 0ii 8 cucmemi 3acad (MPUHUUNIE) KpuUMi-
Hanwhozo npoyecy Ykpainu. Busnaueno npobiemii acnex-
MU PO3YMIHHSL Yb020 NOHAMMS MA OKPECEHO HANPsAMU
pedopmysanis KPUMIHAILHO-NPOUECYarvHol OLaibHOCTI
depaicasu. 3anponoHosano GUCHOBOK NPo me, uio nonpu 0o-
Cmammio KilvKicmov 3ano0incHUKi6 NOPYueHHs NPUHUUNY
8epPX0BEHCMBA NPaAsa, iCHYe HeobXiIOHicmb pedopmyea -
HSL KPUMIHATILHOZO NPOUECYy 3 Memoto 008edeHHst 1020 00
Esponeiicokux cmandapmie. OCHoBHUIL Hanpsim pehopmy-
BAHHSL KPUMIHATLHOZO NPOUECY € 3abe3neuetist KOHMpoo
Hao 61a0oio 3 Memoro peanizauii inmepecie zpomaosiu.

OcHoBaMM IIMBiII30BAaHOTO CYCIIJIBCTBA € COIliaJbHa CIIPABEAJINBICTh, OOMe-
JKEHICTh MOCATaHb Ha JIIOJICHKY TIJIHICTD, PIBHI IIpaBa yCiX TPOMaJIsH, He/IOTOPKaH-
HIiCTh IPUBATHOI BJIACHOCTI Ta PiBHI MOKJIMBOCTI OTprMyBaTh pubyToK. Bee 1€
Ta Oarato iHIMUX MUTAaHb Y PO3BUHEHUX KPaiHaX OXOPOHSIEThCS 3aKOHOM, SIKUI
€ byHmamMeHTOM OY/Ib-IKUX B3a€EMOBIJIHOCHH, HE3aJI€KHO BiJl PIBHSI COIIaIbHOTO
cTaTycy, NOJITUYHUX YU 17I€0JIOTTYHUX HalpaBjeHocTel. ToMmy puitHATO BBaska-
TU BEPXOBEHCTBO ITpaBa KJIIOUOBUM IPUHIIAIIOM Y CBITOBOMY CYZOUYMHCTBIi. Ta
He3Ba)KalouM Ha 1HTerparlio Hailol KpaiHu /10 CBITOBOTO CITIBTOBAPUCTBA, 3aJIU-
IAETHCsT 6araTo HEBUPIIIEHNX [TUTAHb, [0 CTABJISATD IIi/ 3arpo3Yy el IPUHITHUIIL.

CaiToBa IMpakTHUKa BKa3ye€ Ha Te, 1110 BEPXOBEHCTBO I1paBa CTa€ MPaKTUYHO ro-
JIOBHMM ITOKa3HMKOM JIEMOKPAaTUYHOTO PO3BUTKY Cy4YacHMX JepskaB. Lle BigOyBa-
€THCS 3aBMISIKA TOMY, 1[0 TPOMAJICHKICTh HMOPIYHO OIIHIOE 1HJIEKC BEPXOBEHCTBA
IpaBa B Pi3HUX KpaiHax cBiTy. Ileil iHzekc BKIOUAE Taki MOKA3HUKMU, SIK: 0OMe-
JKEHHST BJIQJM JI€P/KaBH, BiZICYTHICTh KOPYIIIIii, MOPSIOK i OGe3leka, BiIKPUTICTh
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ypsly Ta TPOMaJIdHChbKe MpaBocysd. BiAnoBiHO 1 B HallIlii KpaiHi 1ieu mpoiiec
BJKe PO31104aro.

BepxoBeHCTBO IpaBa sIK BU3HAaYa/IbHA KaTeropist IpuBepTae yBary HayKOBIIiB
pi3HUX TasIy3ell mpoiiecyajbHOTO 1MpaBa. Y 11iil cdepi BiazHauaemo mnpaiii M. Ko-
3100pu, JK. 3imrepa 1O. [llemmryuyenka O. [Terpumuna, JI. Benkina.

AHaJi3 TOYOK 30py HAYKOBIIIB, SIK1 JTOCJI/IKYBAJIN 1€ TUTAHHS, CBIIUUTD, 1110
HEMaE€ €JIMHOIL YMKU 110/10 3MICTY 1 XapaKTePUCTUKU IMOHSATTI BEPXOBEHCTBA Ipa-
Ba Y KPUMIHAJIbHOMY Ipolieci YKpaiHu.

[Ipoanasizyemo MpuHIIMI BEPXOBEHCTBA IIpaBa 3 TOYKHU 30PY MOTO [Iii B CUCTe-
Mi 3acaz (MPUHIUIIIB) KPUMIHAIBHOTO MpoIiecy YKpaiHu, BABHAYUMO TTPOOIeMHi
aCIeKTU PO3YMIHHS I[bOTO TTOHATTS Ta OKPECJIUMO HanpaMu pepopMyBaHHS KPH-
MiHAQJIbHO-TIPOIIECYAJIbHOI JIISIJIbHOCTI JiepsKaBH.

HesBaskatoun Ha 3HAaUHUI PIBEHb KOPYIIIIil, HEMOKJIUBICTh CTBOPIOBATH PeaJib-
HU BIUTMB Ha OFOPOKPATUYHY CUCTEMY BJIa 1, CBABIiJLIsI YNHOBHUKIB, O€3KapHICTh
3JI0YMHIIIB, SIKI 3aMAIOTh KJIIOYOBI MOCAJV B HAIW JePyKaBl, AOIIJIBHO 3BEPHYTH-
cs1 o Koneruryiii Ykpainu, Jie ¢T. 5 BKa3ye Ha Te, [0 JKePeJIoM B B YKpaiHi
€ Hapo/l 1 11eil akT € MPUBOJIOM JIJIsI CTBOPEHHS TePelyMOB HAPOJIHOI TIOJITUKH,
HallpaBJIeHOI Ha BiIHOBJIEHHS COIIaJIbHOI CIIPABEIJIMBOCTI, B OCHOBI SIKO1 JIESKUTh
MPUHIIMIT BEPXOBEHCTBA IpaBa.

Posrssinysim pexkomenpanii Paaun €sporim Ne R (2002) 2 “IIpo poctyn 1o
odittiitaux nokymenTiB” Big 21 motoro 2002 p., gKi mOJATAIOTH Y HAJAHHI TTPO-
03Ul 3a6e31medn T Z0CTY 10 ODIiHHNUX TOKYMEHTIB aIMiHICTPAaTUBHUX OpTa-
HiB IIIMPOKOMY 3arajly TPOMaJIsiH, MOKHA CIIOAIBATUCS Ha Te, 1[0 moTpeda yKpaiH-
I[iB y IOTPUMAaHHI IIPUHIIMITY BEPXOBEHCTBA MpaBa CIPUNHATA HAJICKHUM YHHOM
[1].

Brepiiie mpuHIMII BEpXOBEHCTBA IIpaBa OYB 3alPOIIOHOBAHMII aHIJIIACHKUM
BuennM AsnbbOeprom Bennowm [laiici. Ileit dakr 6yB oditiiino 3adikcoBanuii Ha
y6riuHOMY 00roBOpeHHi 3 pobJieM KOHCTUTYIIHOrOo 1pasa [2, 5|. Haykoselb
3aIlPOIIOHYBAB BJIACHY KOHIIEII[i}0 PO3YMIHHS I[bOTO IIPUHITUILY, 1110 BKJIOYaJa J0
CBOET CTPYKTYPHU TPU OCHOBHI MOJIOKEHHS:

* TaHyBaHHS IIpaBa, sSKe Iepeadadago MOKIMBICTh MPUTATHEHHS 0 BiJIO-
Bi/IaJIbHOCTI JIMIlle Y BUIIQJKY IMPSIMOTO MOpYylIieHHs 3akoHy. [Ipu nbomy
3IIACHEHHST CyJOUYMHCTBA Hepeadavyasoch TIIBKK Y Cy/Ii 3arajbHOI I0PHC-
JIAKITII;

* BEPXOBEHCTBO IIPaBa — PiBHICTH MEPeJ] 3aKOHOM BCiX TPOMAa/IsTH €3 BUHSITKY;

* TaHyBaHHS JIyXy 3aKOHHOCTI, 10 nepeadadano dopmyBanas Korncruryirii
Ha OCHOBI IIPUHITUITY BEPXOBEHCTBA ITPaBa.

[leBHY CcXOXKICTh 3 TJIyMadyeHHSIMU ITPaBOBUX KOHIlenIii /[alici npeacTasJisiia
Mojie/ib IPUHITNITY BepxoBeHcTBa mmpaBa @. A. Taeka, 110 He 0OMeKyBaiach Tex-
HIYHUMU [TPOIeIyPaMU TPUUHSATTS 1 3aCTOCYBaHHA 3aKOHIB. Y CTPYKTYPY ITOHSIT-
TS BEPXOBEHCTBO IPaBa iHTerpyBaJsach Ifijia IIpaBoBa MapainTMa 3arajbHOro Ipa-
Ba (ToOTO HenucaHoro 1mpasa) [3, 375].

BaskimBicTh 11bOr0 IMPUHIMITY BKa3ye€ Ha Horo 6Ge3sarepeyHicTh, MPOTe €1u-
HOTO TIJIXO/ly /0 PO3YMiHHS Ta TPAaKTyBaHHS y Cy4YacHill HAyKOBIil JliTepaTypi He
icaye. Takoi camoi gymru gorpumyeThbest mpodecop M. Kosiobpa, skuii Haroso-
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mye: “CyTHICTD 1 3MICT I[bOrO IPUHIIUITY 3a/IUIIAIOTHCS IS OLIBIIOCTI IOPUCTIB,
He KaKy4r BiKe TIPO TepecivHrX rpoMajisiH, yraeMundennmu” [4; 5]. Ctypbosa-
HICTb JIOCJITHUKA CTOCOBHO HEOJHO3HAUYHOCTI PO3YyMiHHSI MPUHIIUITY BEPXOBEH-
CTBa IPaBa BUKJHWKAaHA MOTO TOIMIYKAMU 3HAUTU MOKJIMBOCTI BUOKPEMUTHU HOTO
cepejl iHIINX IIPABOBUX IIPUHITUIIB, HATIPUKJIA/ IIPUHITUAI 3AKOHHOCTI, OyJa Hea-
pPeMHOIO. ¥Y pe3yJIbraTi KpOIiTKOI aHami THYHOI poboTu OyJI0 3HaIeHO Oe3/1i Tmij-
XO/IIB /IO TJIyMauyeHHs BEPXOBEHCTBA MPaBa, BiJl OTOTOKHEHHS 1[bOTO TIPUHITUITY 3
TPAIUIITHUM JIJI1 KOJUITHBOTO PA/ISTHCHKOTO ITPAaBO3HABCTBA IPUHITUIIOM BEPXO0-
BEHCTBA 3aKOHY (aHrJiiicbke cioBocnonydents rule of law, sk Bigomo, iHOmI He
30BCIM KOPEKTHO MTePeKJIIaloTh K “BEPXOBEHCTBO 3aKOHY ) /10 PO3YMIHHS ITPUH-
ITAITY BEPXOBEHCTBA ITPaBa SIK BUKJIIOUHO BEPXOBEHCTBA CITPABE/IJINBOCTI 1 PO3YyMY.
Takum uynHOM, TTpodecop AINIIOB BUCHOBKY, 1[0 BEPXOBEHCTBO IpaBa HaOyBa€
CaMOCTITHOTO 3HAY€HHS JIUIIIE TO/I1, KOJIU IIPUCYTHE TEOPETUYHE 1 IPAKTUYHE PO3-
JIIJIEHHS TpaBa 1 3aKOHY.

Binomuii eBpointerpatop JK. 3ijiep Takok 3a3HauuB, 1110: “KoHieniiii mpaBo-
BOI JlepKaBU, 3aKOHHOCTI Ta BEPXOBEHCTBA ITpaBa PO3BUBAJIMCS B PI3HUX KpaiHax,
IpoTe, He OYAYYH iIeHTUYHIMHU, IIPUHIINAI 3AKOHHOCTI Ta IPUHIUAII BEDXOBEHCTBA
IIpaBa pa3oM mepeadavaoTh MM KOPEHHS IIPaBy, a OTKe, CYZA0BOMY KOHTpoJ0” |6,
23-25].

BpaxoBytouu rocTpoTy BiIOBIIHOI i/1€1, 3a/I€;KHOCT1 IPUHITUITY BEPXOBEHCTBA
IpaBa BiJl IHIIUX MIPABOBUX IPUHIIUIIB, CJiJI 3a3HAUYUTH, 1110 /IesIKI BUEHI BBaXKa-
I0Th 3aKOHHICTb Ta BEPXOBEHCTBO MpaBa HEBI/ EMHUMU CKJIAJ0OBUMHU, 1HIII TTPe/I-
CTaBJISIIOTH BJIACH1 KOHIIEIIIIil CTOCOBHO BU/IIJIEHHS 1X B OKpeMi KaTeropii, mpoTe
nymka K. 3isepa cTOCOBHO HElJIEeHTUYHOCTI 3HAKMIIIA CBOE TiITBEP/KEHHS ce-
pell yci€l HayKOBOI CITIJIBHOTH.

Axaznemik 1O. C. IllemiydyeHKO BBasKa€ MOHATTS “NIPaBO” TOCUTH MIUPOKUM,
Ha BiIMiIHY BiJl 3aKOHHOCTI, 1[0 TIPEACTABJSIE Psiji yTouHenb [7, 34]. OTxe, BiH
BU3HAYA€E TIPABO SIK BIPTyaJbHY KaTeropiio, mo MpejcTaBieHa CYKYIHICTIO a0-
CTPAKTHUX PEryJaTUBHUX HOPM, 3a(iKCOBAHUX Yy 3aKOHO/IaBCTBI. bijbiiie TOTO,
JIOCJTIITHUK HATOJIONIYE HAa TOMY, IO CY/I sIK Cy0 €KT TpaBa He MPUIMAE pillleHHs,
MIOCUJIAI0YKCh HA caMe MPaBO, OCKIJIBKU MTEPBUHHUMU 3aJIUIIAIOTHCA TTOCUJIAHHS
Ha KOHKPETHi 3aKoHM. TaKMM YMHOM, IPUHIUAII BEPXOBEHCTBA IIPaBa MOXKe OyTH
peaii3oBaHUil HA OCHOBI PUHIIUITY 3aKOHHOCTI, OCKIJIbKA B 3aKOHI MPOIUCAHO
KOHKPETHI ITpaBuJia MOBEJAIHKN BCIX YYaCHUKIB IIPOIIECY CYJ0UYMHCTBA.

Ha 3axoi IpUHIIAIT BEPXOBEHCTBA IIPaBa OTOTOKHIOETHCS 3/1€01/IbIIIOTO 3 BEp-
XOBEHCTBOM (DyHIaMEHTAJIbHUX TIpaB JIOAWHNA. BiH 3akpinsenuii B mpeamOy.ii
€BpornelichbKkoi KOHBEHIII1 3 mpaB JoauHu [8]. €Bporieiicbka HayKoBa CIiJIbHOTA
NPUJIIJISIE 3HAUHY yBary piBHOCTI 1epe/l 3aKOHOM YyCixX TpoMajidH. BijrosiiHa piB-
HiCTh BCTAHOBJIEHA CaMe 3aB/IIKU ITPUHITUITY BEPXOBEHCTBA ITpaBa.

Y 2011 p. Beneriancbka KoMmicisi ONPUIOHUIIA Y CBOIM JIONOBi/II KJIIOYOBI
Te3UW CTOCOBHO MPUHITUITY BEPXOBEHCTBA IIPaBa, Jie 3a3Ha4eHO, 110 11eil MPUHITUTT
€ OCHOBHOIO CKJIQ[IOBOIO IEMOKPATUYHOTO CYCIIIbCTBA, a 0COOH, SIKi TIPUAMAIOTh
BAKJIMBI JlepKaBHI PillleHHs, MalOTh NIaHyBaTu 1lei npuHiui [9, 774].

OT:xe, B pe3yJibTaTi OINpalllOBaHHA HAyYKOBOI JiTepaTypu MOKHA BU/LJIUTU
KJIIOYOB1 HAIIPSIMU PO3YMIHHS IPUHITAITY BEPXOBEHCTBA ITPaBa:
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* IIPUHIIMII BEPXOBEHCTBA IIPaBa € OKPEMUM ITPUHITATIOM, 1110 3aCTOCOBYETHCS
B KPUMIHAJIBHOMY ITPOIIECI;

* ioro yacTo MoB’sI3y10Th i3 PUHITUIIOM 3aKOHHOCTI, IPOTE TyMKHU CTOCOBHO
peastizallil BEpXOBEHCTBA IIpaBa Ha OCHOBI IPUHIIUITY 3aKOHHOCTI CIIOHYKA-
I0Th JI0 IIOAAJIBIIOTO AOCIKEHHS IIPOOIEME iX PO3MEKYBaHHSI;

* BITYM3HSHA Ta 3aXi/lHA KyJBTYPU CIPUNHATTS BEPXOBEHCTBA IpaBa /€10
BizpisHsroThest. Ha 3axozi fioro mos’si3y1oTh 3 JOTPUMAHHSIM IIpaB i cBOOOT
JIIOJIMHU Ta JIEMOKPAaTUYHUMU MPUHIMIIAMU, B TTOCTPAJSIHCHKOMY Cepe/lo-
BUIII € MPEIEIeHTH Oro TPAKTYBAHHS SIK BEPXOBEHCTBA 3aKOHY, 1[0 OYJI0
3akmazeHo y Koucturyiiii CPCP;

* ICHYIOTb IMPUXUJbHUKHU KOHIIEMIIll IIOBHOTO aBTOHOMHOTO MPUHIIMITY Bep-
XOBEHCTBA IpaBa, 1110 Ha BIJIMIHY BIiJl 1HIIUX KOHIIEII[IH, SIKI MOEAHYIOTh
MPUHITAIT BEPXOBEHCTBA TIPaBa Ta MPUHIIUI 3aKOHHOCTI, A€ MOKJIUBICTh
Bi/IOKPEMUTH BEPXOBEHCTBO ITpaBa — $IK MEPIIOYEPrOBiCTh 3aKOHY, a 3aKOH-
HOCT1 — SIK CTYIIIHb JJOTPUMaHHS 3aKOHY.

HeonHo3HauHiCTh TPaKTyBaHb IIPUHIIAITY BEPXOBEHCTBA IIpaBa cepejll HayKo-
BOl CHIJIbHOTU Ta WOTO BIJIHOIIEHHS /10 MPUHIIAIY 3aKOHHOCTI CIIOHYKAlOTh Ha
61bII TIOOKeE MOCTIIKEHHS Y MesKaxX KpUMiHAIbHOTO mpoiecy. Kpim Toro, 3 mo-
IJISIIy Ha HU3KY JIOCJI/IPKeHb KaTeropisi “BepX0OBEHCTBO IpaBa’ € 1y Ke IUPOKOIO.

[ocaiauBiig Moziesi TPUHIIUITY BEPXOBEHCTBA ITPaBa, iK1 IPOIOHYE HaM 3aK0-
HOJABellb, CJIiJl BUIIIATH Psii 0COOJUBOCTEN, 30KpeMa, Cepej 3HAUHOI KiIbKOCTI
crareii B KoHcTuTyIlil YKpaiHu MOKHA BUIIJIUTU JOCTATHIO KiJTbKICTh TTOCUJIaHb
Ha IpuHIUT 3akoHHOoCTi. Hampukiaz, y ¢t. 19 Busnaueno, 1o opranu epKaBHO1
BJIAJIM, OPraHy MiCIIEBOIO CaMOBPSIAYBaHHS, iX I0CAZ0BI 0COOM IIOBUHHI AisTH
JIMIIE Ha IiZICTaBi, B MeKaX MOBHOBasKEHb Ta y criocib, mepexdaderi OCHOBHUM
3akoHOM Ta 3akoHaMu YKpainu. Ile Takosk 3arocTpioe mpodIeMaTuKy MoeaHaH-
HS IIPUHITATY BEPXOBEHCTBA 11paBa 3 MPUHITUIIOM 3aKOHHOCTI.

Binnosigno 1o Konctutyilii Ykpainu cyl04MHCTBO 3/[IICHIOETHCST HA OCHO-
Bi Koncruryiii Ykpainu i 3akoHiB Ykpainu, 3abe3meuyioun Ipyu [bOMY BEpXO-
BEHCTBO IpaBa. ToMy BUHMKA€E MUTAHHS, YU ITPUHIIUIT BEPXOBEHCTBA IIpaBa € OC-
HOBHUM IIPUHIIAIIOM TP 31 CHEHH] CYJOYMHCTBa, a00 BCe K TaKU 3aKOHHICTh
CKJIaZIa€ OCHOBY CyounHCTBa? BimoBiab Ha I1e MUTaHHS MU CIIPOOYBaIN 3HANTH
y pimenni Koncrurytiitnoro Cyny (namxi KCY) Ne 15-p1/2004 Bin 02.11.2004 p.,
ne KCY Busnauus: “Bepxosencmseo npasa sumazac 6io 0epiucasu 1ozo 6Mmilenis y
npPasomeopuy ma NPaso3aAcmocosuy OiSibHICMb, 30KPeMa Y 3aKOHU, SKi 3a C60IM
amicmom marmo Oymu nPoHUKHYMI nepedycim idesmu couiarvHoi cnpasediusocmi,
c60000u, pisrocmi mowo. O0HuM 3 NPOsIEI6 BEPXOBEHCMEA NPABA € Me, WO NPABO
He 00 MeNCYEMbCSL UL 3aKOHO0ABCMBOM K 00HIEN 3 1020 (hOPM, a BKIIOUAE U THUL
COULANbHI pezysimopu, 30Kpema HOPMU MOPALL, Mpaouuii, 36uuai mowo, sKi jezi-
MUMOBAHT CYCNIILCMBOM | 3YMOBAEHIL ICMOPUUHO OOCAZHYMUM KYJIOIMYPHUM DIBHEM
cycninvemea. Bei ui enemenmu npasa o06’conyiomvcs sxicmio, wo ionosioae ioe-
01021 cnpasednusocmi, idei npasa, aKa 3Haunoio miporo dicmana 6idoopaxicens 8
Koncmumyuii Yepainu.

Taxe posyminns npasa ne dae nidcmas 0151 11020 OMOMONCHEHHSL 13 3AKOHOM, AKULL
iHOOT ModCe OYmu 1l HeCNPABEOUBUM, I MOMY YUCLT 0OMexcysamu c60600y ma pis-
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nicmo ocobu. Cnpasediusicmv — 00HaA 3 OCHOBHUX 3ACA0 NPABA, € BUPTULAILHON Y
BUSHAYUEHHI 11020 K Pe2YLAMOPa CYCNIIbHUX BIOHOCUH, OOHUM 13 3A2aTbHOII00COKUX
BUMIpI6 npasa. 3a36udail cnPasedIUusicms PO3zisioaromy K GlACMUBICMb NPasd,
supadicenyy, 30Kpema, 8 PieHoMY WPUOUUHOMY MACumadi nosedinku i iy nponopuii-
HOCMI 10PUOUUHOT 8I0N0BIOAILHOCE BUUHEHOMY NPABONOPYULEHHIO.

Y cqhepi peanisauii npasa cnpaseonusicmo nposieaAsiEMuCs, 30KPeMa, iy PieHOCMI
8Cix nepeod 3aKoHoM, iI0N0BIOHOCMI 3N0UUNY | NOKAPAHHSL, ULLAX 3aKOH00A8Us | 3a-
cobax, wo obuparomocs 0as ix docsenenns” [10]. Takum unnom, KCY BuokpemMus
MIPUHIIMIT BEPXOBEHCTBA TpaBa SIK MPUHIIAN TTaHYBaHHS IpaBa y CYCILJIbCTBI Ta
PO3BiFB TOCTPA/ISTHCHKY MO/JI€JIb PO3YMiHHS I[bOTO MPUHITATLY SIK BEPXOBEHCTBO
3aKOHY.

BpaxoByouu 3a3HaueHe, CJIiji HAaroJ0CUTH, 1110 B KPUMIHAJbHOMY IIpOlieci BCi
IPOIIEy PY MTOBUHHI 6yTH MOOYI0BaHi Tak, 06 HEMOKJINBO OYJI0 HEAOTPUMATH-
CsI 1IbOTO IIPUHIIUILY.

3aKoHO/IaBelb BU3HAUMB HOPMY JIOTPUMAHHS IPUHIIUITY BEPXOBEHCTBA IpaBa
B IIpolieci 3/lilicHeHHs afMiHicTpaTuBHOTO cy1ounHcTBa y cT. 8 KIIK Ykpainu, ne
3a3HA4Y€HO TaKl BUMOTH:

* KpuminanbHe TPOBa/IKEHHS 3/[IMCHIOETHCS 3 JI0/IeP;KaHHSAM ITPUHIIUITY Bep-
XOBEHCTBA ITPaBa, BiAMMOBIIHO 10 SIKOTO JIOAMHA, ii IIpaBa Ta CBOOOIM BU3HAIOTHCS
HaAWBUIIMMU IIIHHOCTSIMU Ta BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh /iSJIbHOCTI Jiep-
JKaBU.

* [IpuHnMI BepxoBEeHCTBA IIpaBa y KPUMIHAJIbHOMY TTPOBA/I)KEHH1 3aCTOCOBY-
€THCS 3 YPaXyBaHHSM MMPAKTUKN €BPOIECbKOTO CY/Ly 3 TIPaB JIIOIUHU.

Y ct1. 2 3akony Ykpainu “IIpo cynoyctpiilt Ykpainu” BU3HaueHo, 110 CY/I, 3/1iii-
CHIOIOYH TTPABOCY/IJIsT HA OCHOBI BEPXOBEHCTBA IpaBa, 3a0e31euye 3aX1UCT rapaH-
toBanux KoHcTuTyiieo Ta 3akoHaMu YKpainu 1pas i ¢cBoOO/I JIIOAUHU il TpoMa-
JSHUHA, IIPaB i 3aKOHHUX IHTEpeciB I0PUANYHUX 0Cib, iHTepeciB cycHiabcTBa Ta
nep:kasu. Tomy Oyb-sIKe CyZIOYMHCTBO, Y TOMY YHCJI il afiMiHICTpaTUBHE, [IOBUH-
HO KepyBaTUCs BUKJIUYHO IMPUHITUIIOM BEPXOBEHCTBA IIpaBa.

B Ykpaiti 4iTKOro 10TpUMaHHS K OCAZ0BUMU 0cO0aMM, TaK i CyaMu IIPUH-
Iy BEPXOBEHCTBA IIpaBa He criocrepiraerhbes. [lo mpobiem iioro peasisaiii B
YKkpaiHi MOKHA BIJITHECTU TUTAHHS HE3aJIeKHOCTI Cy Ly, TUTaHHS KOPYTIIii Ta HeHa-
JIESKHOTO TIPUBE/IEHHS BITYM3HSIHOTO 3aKOHO/IABCTBA /10 MIXKHAPOJHUX HOPM. Ajie
pobJieMa 3a/IUIIAEThCS He TIIBKY B IJIONIMHI JOTPUMAHHS BEPXOBEHCTBA TIPaBa,
ab0 OTpUMAaHHS MPaBOBUX HOPM B3arasi. Cyan 3arajbHOI IOPUCAUKIL He OaKa-
I0Th BCTyIAaTU B MPOTUPIYYS 3 3aKOHO/IABUOIO BJIA0I0 Ta (DAKTUYHO He 3BepTa-
I0ThCS /10 IOKTPUHU BEPXOBEHCTBA I1PaBa, a 3aJUIIAI0THCS B TIOJIOHI BEPXOBEHCTBA
3aKOHY, HaBiTh, SIKIIO BiH CyIlepeYUTh MPUHIIAIIAM COIlaJIbHOI CIIPaBeIJIMBOCTI.
3 1IbOTO TIPUBOAY BUCHOBUBCA AocaiaHuk O. [Terpurun y cBoiif cTatTi, /e 3a3Ha-
yae: “MoskHa IMCKYTYBaTU 3 TOTO IIPUBO/LY, YU YITKO MU 3aKPIITAJIN IPUHITUATI BeP-
XOBEHCTBA ITpaBa y 3aKOHI, YA HE 30BCIM YITKO, ajie 10 TUX TP, TOKU CY/1 He TI0Y-
HYTb 10r0 3aCTOCOBYBATH Ha ITPAKTHUIL, BiAMOBiAl Ha 1ie muTaHHs He Oyze” [11].

Bopgrouac mmonpu Bei Herapas/in, B 3aKOHOAAaBCTBI iCHYIOTH 3a11001KHUKY TIOPY-
IIeHb MIPUHIIMITY BEPXOBEHCTBA Ipasa. /[0 Takux cJij BiIHECTU: MOKJIUBICTD CY-
JIOBOTO OCKap KEHHS PillleHb T0CAJ0BUX 0CiO OpraHiB BJIAM, IO 3a4YillalOTh IIpaBa
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i cBoOOM TpoMaisaH, rapanToBadi KoHcTuTyIielo YKpainu; CygoBUil KOHTPOJIb
Ha/Jl JISJIbHICTIO OPTaHiB JIOCYZI0BOTO PO3CJilyBaHHH; FPOMa/ICbKUIL KOHTPOJIb Ta
in. B Ykpaini cy10Buid KOHTPOJIb 3[[IMCHIOETHCS CUCTEMOIO CY/IIB.

30 Bepecus 2016 p. HaOyu ynHHOCTI 3akoHN Yipainu “IIpo BHeceHHsT 3MiH
no Roncturynii Ykpainu (1ogo npaBocyzst)” Ne 1401-VIII [12] ta “IIpo cy-
noycrpiii i craryc cyaai” Ne 1402-VIII [13], saxi mepegbadaioTh 3MiHU He JIUIIIE
CYJZIOBIH cUCTeMI, a i CTOCYIOThCSI TPOKYPATyPU Ta aIBOKATypU. 30KpeMa, I1i/IBU-
HIYIOTHCS BUMOTH JI0 3aMHATTA MTOCAIU CY /111, 3alIPOBA/KYETHCS IHCTUTYT KOHCTHU-
TYIITHOI CKapTH, BCTAHOBJIIOETHCS 0O0B’SI3KOBE IOCYI0BE BPETYJIIOBaHHS CIIOPIB
To1o. 3akoH Ykpainu Ne 1402-VIII mae Husky pedopmMalliitHux 1moJioxKeHb, 1110
JAI0Th MOKJIUBICTh HAOJU3UTH BITUN3HSIHY CUCTEMY CYIOYMHCTBA /10 MizKHAPO/I-
HUMX CTaH/IaPTiB, YKPINUBIIM O3l IPUHIIAITY BepXOBEHCTBa 1paBa. Bianosij-
HO JI0 cTaTeil boro 3akoHy Bepxosuuii Cy1 3abe3meuye oHaKOBE 3aCTOCYBaHHS
HOPM IIpaBa cy/laMu Pi3HUX creltiamizaiiil. Takox 3akoH Ma€e BperyJaoBaTH aj-
BOKATCbKi MOHOTOJ1. OIHAK ICHYIOTh KPUTUKU JIeTKUX TI0J0KEeHb BiITIOBITHOTO
3akony. [IpaBozaxuchuk JI. benkin BBaxkae, 1110 Mailke He 3MIHUJINCS ITiICTaBU
JUCIUILIIHAPHO1 BiZIIOBIIAJIBHOCTI Cy/i/I1, 3a3HaveHi y 4. 1 c1. 106, y mopiBHSHHI 3
MOTIEPETHBOIO PeJlaKIliero 1boro 3akony (4. 1 cT. 92 3Y Ne 2453-VTI) [14].

Ykpaina npuiiHsiia Ha cebe 3000B’s13aHHs 3a0€31eUnT “KOKHIN JIIOANHI, 1[0
nepebyBae i il IPUCANKINE, TTpaBa i cBoboan”, BUu3dHaveHi B €BpoIeiichKiit
KOHBEHIIil 3 TIPaB JIIOJINHY i TUM CaMUM BU3HAJIa TTIOBHOBaKEHHST €BPOIENCHKOTO
Cy/ly 3 TIpaB JIIOAUHU 3a0€31edyBaT JOTPUMAHHS 11OTO 3000B’I3aHHS I TIPABO
CBOIX TPOMAJISIH 3BEPTATUCA JI0 CY/ly 31 CKapraMu y BUMAJIKY, SKIIO Jep;KaBa 1Mo-
PYIIIY€E CTOCOBHO HUX TOJIOKEHHS KOHBEHIIII.

Y sgKocTi BUCHOBKY MOKHA 3a3HAYUTH, 1110 TIOTIPU JOCTATHIO KiJbKICTh 3aIl0-
OIKHUKIB TIOPYIIIEHHS TIPUHITUITY BEPXOBEHCTBA TIPaBa, sIK MMOKA3ye MPaKTHKa, ic-
Hy€ HeoOXiHICTh pechopMyBaHHS KPUMIHATBHOTO TIPOIECY 3 METOIO JOBEIEHHS
fioro 10 €Bpornelicbkux ctannaptiB. OCHOBHUM HallpsMoM pedOpMyBaHHS KpU-
MiHAJIBHOTO TIPOIlecy € 3abe3MeYeHHs KOHTPOJIIO HaJl BJIAI0I0 3 METOIO pearisallil
iHTEepeciB rpoMajsgH, TOMY 3alO0IKHUKN MTOPYIIEHHS IPUHIIMILY BEPXOBEHCTBA
IIpaBa MPeJCTaBISIOTh HEAOUSIKUI iHTepeC sSIK JIJIsT CYCIiIbCTBA 30KPeMa, TakK i JIJIst
JIepsKaBy 3arajioM.

Hamaranus moOyayBati eheKTHBHY CHCTEMY 3amo0iraHHS IOPYIIEHHSIM
IPUHIIMITY BEPXOBEHCTBA IpaBa MaioTh OyTH HaIpaBjeHI Ha CTBOPEHHSI CTaHy
3aXMMIEHOCTI JIIOJAWHU B il BiTHOCMHAX 3 Jiep:KaBo0. KprMiHATbHO-TIPOIleCyasib-
Ha J[ISJIbHICTh MAa€ CTUMYJIIOBAaTU BCIX YYAaCHUKIB IPOIECY /10 BIITIOBIZaJIbHOTO
3[IICHEHHS CBOIX IpaB Ta 000B SI3KiB.

IIpakTuyni HacHiaAKu. 3 MeTOI0 3a0e3ledueHHs B YKpaiHi BepXOBEHCTBA IIpaBa
OTPiOHO CTBOPUTH TIPABOBY KYJIBTYPY JOTPUMAHHS 3aKOHOAABCTBA Ha BCIX PiB-
HSX, a IPUHITUII BEPXOBEHCTBA TIPaBa CJijl PO3TJILAaTh SIK ITPABOBUI TTPUHITUIT Y
paMKax MI>KHAPOJIHUX Ta €BPOIEHCHKUX IHTETPAIIMHUX TIPOIECIB, IKUI BKIIOYAE
B cebe HU3KY KPHUTEPIiB, 110 BUOKPEMJIIOIOTHCS JOTPUMAHHIM MpaB i cBOOO Ta
3aKOHHUX IHTEPECiB TPOMAJIIH.

CniBBiZTHOIIIEHHS /OPUTIHANBHICTh. [IpoBesieHHS aHasi3y MPUHIIUITY BEPXO-
BEHCTBA ITpaBa B CUCTEMI 3aca/l KPUMIHAJIBHOTO TTPOBA/IKEHHST MOKe cTaTh (DyH-
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JIAMEHTOM JIJisT PO3POOKH HAWOIIbIN TIEPCIEKTUBHUX HATIPSIMIB PO3BUTKY BiTUM3-
HAHOTO KPUMiHAJIbHO-TIPOIECYaJbHOTO 3aKOHO/IaBCTBA.
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Kaplia O. M. Problemical aspects of understanding the rule of law in the
system of criminal proceedings (principles).

The aim of the article is to analyze the of law principle rule from the point
of view of its action in the system of the criminal process principles of Ukraine,
to determine the problem aspects of this concept understanding and to outline the
directions of reforming the criminal-procedural activity of the state. The subject of
the research is the peculiarities of legal regulation of the law rule in criminal proce-
dural law. The methodology of the research is based on the analysis of normative
legal acts from the perspective of the law rule as a legal regime. On the basis of the
comparative legal method of certain provisions investigation of the legislation of
Ukraine and international acts, the possibilities of the principles reforming legal
regulation reforming of the law rule in the criminal process are determined.

The results of the research showed that despite of the sufficient number of
avoidances to violate the rule of law, there is a need to reform the criminal process
in order to bring it to European standards. The main direction of the criminal pro-
cess reform is to ensure control over the authorities in order to realize the interests of
citizens, therefore, the avoidances of the law rule principle are the interest both for
society in particular and for the state as a whole.

An attempt to build an ef fective system for preventing violations of the law rule
principle should be aimed at creating a state of human security in its relations with
the state. Criminal proceedings should encourage all participants in the process to
properly exercise their rights and responsibilities. Practical implications. In order
to ensure the rule of law in Ukraine, it is necessary to create a legal culture of legis-
lation observance at all levels, and the law rule should be regarded as a legal prin-
ciple within the framework of international and European integration processes,
which includes a number of criteria which are distinguished by respect for rights and
[freedoms and legitimate interests of citizens. Correlation/originality. Conducting
the analysis of the law rule principle in the framework of criminal prosecution can
become the basis for developing the most promising directions for the evolvement of
domestic criminal-procedural legislation of Ukraine.

https://doi.org/10.32689/2522-4603-2019-01 /57-12-19

Hapgiviwna 7 sepecHs 2019 p.

19



