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YK 347.44
€.1. TEPHIKOB

Miocpezionanvia Axademis ynpasninis nepconanom, m. Kuie

CBOBOJIA AOrOBOPY TA ii OBME)XXEHHS
B LLUBUJIbHOMY NMPABI YKPAIHU

Haykosi npaui MAYTT, 2010, sun. 3(26), c. 254—258

Ilepesedenns exonomiu Yxpainu na punkosi sacaou i came QyHKUioHYE8aAHH PUHKO-
6020 MEXAMHIZMY MONCIUBT IUULE 30 YMOBU, KOIU OCHOBHA MACA MOBAPOBUPOOHUKIG-NIONpU-
EMCME, 20CNO0APCHKUX OBAPUCTIG, KOONEPAIUBIE, ZDOMAOSIH MAE C80600Y 20CN00aAPCHKOT
distivnocmi ma nionpuemnumea. Pesyiomamu i uiei 0isivnocmi pearisyromvcs Ha putKy
moeapis i nociye 30e6invuiozo na 00208ipnux 3acadax. IlLisx 0o punky cynposooicyemocsi
36YICEHHAM AOMIHICIPAMUBHO-NIAHOB020 GNAUBY Oeprcasi Ha JisLIbHICIb 20Cn0dapio-
1ouux cy6’exmis i omoice, POSUWUPIOEMbCS. c60000a 002060PY 6 MAUHOBUX BIOHOCUHAX, SIKI
DPe2YI0I0MbCSL HOPMAMU UUBLILHOZO 3AKOHO0ABCTMEA.

Y norosipHomy Iipoiieci 1epBMHHA aBTOHOMHA
BOJIA YYACHUKIB IUBIJIBHUX BIITHOCUH /10 HACTaHHA
MEeBHUX TIPABOBUX HACJiIKIB TpaHCHOPMYETHCS B
IXHIO CIJBHY KOHCOJIIOBAHY BOJIIO, fKa BUCJOB-
JIIOETHCH TIJIAXOM B3aEMOY3TO/IKEHOTO BOJIEBUAB-
JIeHHS. AKTOM TaKOTO BOJIEBUSIBJICHHS, 1[0 JIETITUMi-
3y€ Ta MEBHOI MipOI0 HaBiThb cakpasisye Horo, €
IIUBIJIBHO-TIPABOBUI JIOTOBIP.

VKJIajileHHs OTOBOPY MTOBUHHO MaTH J00POBiJib-
HU XapakTep Ta 6a3yBaTUCS BUKITIOYHO HA B3AEMHIT
BiJIbHIL 3T0/1 Hloro piBHOIpaBHMUX CTOPiH. 3abesiie-
YEeHHS CYTHOCTI JIOTOBOPY AK JIOMOBJIEHOCTI CTOPiH
Ta CBOGOMM IXHBOTO BOJICBUSIBICHHS BiJl JAUKTATy
TpeTix ocib, 30kpeMa oprauis my6JIiuHOT BJIaIH, € OC-
HOBHOIO (DYHKITI€I0 O/IHi€T 3 PyHIaMEHTATbHUX 3ACaT
CY4acHOTO TMBIJILHOTO TIpaBa — MPUHIMITY CBOOOIN
JIOTOBODPY.

HuBinbHuil Kojeke YKpaiHu y ¢T. 3 IpsSAMO TIpo-
roJionrye ¢BoOOLy J0rOBOPY OIHIEIO 3 TOJOBHUX 3a-
raJIbHUX 3aCa/l [IUBIJIBHOTO 3aKOHOLABCTBA. 3Ti/HO 3i
cT. 6 IIK cTopoHn MaloTh IpaBo yKJIACTH JIOTOBIp, He
niepeiGadyeHN i UBIIBHUM 3aKOHOM, YPETYJIIOBATH B
nepea6aqu0My 3aKOHOM JIOTOBOPI CBOi BiZIHOCUHH,
He BPEryJbOBaHi HUM, & TAKOX BiZICTYIIUTHU BiJl 110-
JIOKEHDb 3aKOHY 1 BpPEryJioBaTyu CBOI BiIIHOCMHU Ha
BiacHuil poscya. Bignmosiano, cr. 627 11K BcTaHoB-
JIIOE, 1110 CTOPOHMU € BiJIBHUMH B YKJIaJ[€HHi I0TOBOPY,
BUOOPI KOHTpareHTa Ta BU3HAYEHHI 3MICTY TaKOTO
norosopy, a cr. 628 1K nepenbavac MOKIMBICTD YK-
JIICHHA 3MilIaHuX JOTOBOPIB, 1[0 CKJIAJAIOTLCA 3
€JICMEHTIB PI3HUX IOTOBOPIB.

Icnytors pi3ni HaykoBi nizxoau a0 po3yMiHHS
CTPYKTYpH 3MicTy cBoGomau morosopy. Ile muranms
JIOHWHI Ma€ aucKyciiinuii xapakrep. OfHaK, Ha TyM-
Ky T. @. [Mlepiienesnya, AOIIIBHUM € BioOpasuTh
3MicT cBOOOIH JIOTOBOPY, BHOKPEMUBIITH TaKi ii eJie-
MEHTH, sIK cBOOO/IA YKJIaJIeHHsI I0TOBOPY (BKJIIOYHO
i3 cBo60/1010 BUGOPY KOHTpareHTa), cBo6oaa BUbopy
BUJLY J0TOBOPY, cBoOoaa crnocoly ykaagenus (pop-
M ) JIOTOBOPY Ta cBOOO1a BUSHAUEHHS 3MiCTY (YMOB)
ZIOTOBOPY.

CBobosia yKIafieHHsI TOTOBOPY TIOJISATAE B MOJK-
JIMBOCTI BCTYIy B JIOTOBipHiI BiJ[THOCUHU HA OCHOBI
BHYTPIlTHbOTO BOJIEBUSABJEHHS iX IOTEHIIHHOTIO
cy0’ekTa, TOOTO CTOPOHU OTOBOPY. B 0cHOBI Tako-
TO BOJIEBUSIBJICHHSI Ma€ 3HAXOUTHUCS IOPUINYHO
HEYIIKO/[PKEHA aBTOHOMHA BOJISA CTOPOHU, AKA I10JIA~
rae B ii 6akaHHi 0 HACTAHHS IIPAaBOBUX HACJII/IKiB,
1[0 MOKYTh OYTH JOCATHYTI IIJISIXOM BCTYITY Y Biji-
nmoBiZiHI jloroBipHi BiHocuHM. Harosmocumo, 1o B
CTPYKTYpPi aBTOHOMHOI BOJIi CTOPOHU TIEPBUHHUM €
caMe OasKaHHS TOCSATTH TIEBHUX IIPABOBUX HACJiJKIiB
(BiZMOBIHO, Il EKOHOMIYHUX PE3YJIbTATIB), a GaxKam-
HS YKJACTU KOHKPETHUN JOTOBip MAa€ BTOPWUHHUI
XapakTep, OCKIJIbKA BCTYN Y JIOTOBIPpHI BiZIHOCMHU
3/IIMCHIOETBCA HE 3apajii HbOTO SIK TAKOro, a € iHC-
TPYMEHTOM peaslisdallii CTOPOHOIO CBOIX iHTepeciB.

Csobosia BUGOPY BUY IOTOBOPY HAZA€ CTOPOHAM
MOJKJIMBICTE 06paTh MPsAMO TiepegbayeHuii akToM
LIUBIJILHOTO 3aKOHO/ABCTBA BUJL JIOTOBOPY, YKJIACTU
3MilllaHui JIOTOBIP i3 eJleMeHTaMu Pi3HUX JIOTOBOPiB
abo 10roBip, He nependadeHuii UBIILHUM 3aKOHO-
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JaBcTBOM. BusHayaibHUM KpUTEpieM, BUXOJSYU 3
SIKOTO 3[IHCHIOETbCS BUOIP BUAY MailGyTHHOTO J0-
rOBOPY, € I0PUAMYHA MeTa CTOPiH, TOOTO IXHE CIIi/Ib-
He Oa)KaHHS JI0 HACTAHHS MeBHUX HACJIiIKIB BiJl VK-
JajieHHst orosopy. Take GaskaHHsT CTOPIH, a OTKe i
IOPUINYHA MeTa JIOTOBOPY, € CBOEPITHUM CHiJIbHUM
3HAMEHHUKOM, OKPECJIECHUM Y Pe3yJIbTaTi y3roKeH-
H TEPIIOBUXITHUX iHTepeciB cropin. Hampuxias,
HaOYTTS PEYOBUX TIPaB MOKe OYTU I0PUAMIHO Bif06-
paskeHe y JOrOBOpax KyIiBJi-Ipoaaxy abo opeHau,
OJ/IHAK TMBiJIbHE 3aKOHO/IABCTBO HE HAB'SA3Y€ CTOPO-
HaM, SIKWiII came MexaHisM Takoro HabyTTs (To6TO
BUJL JIOTOBOPY) HEOOXiIHO 3aCTOCYBATH.

VY IIK npsimo mepeabadeHe i mpaBo CTOPiH yKJIac-
TH JIOTOBIP, IO MiCTUTh €JIEMEHTU Pi3HUX JOTOBOPiB
(3mimanuii 1oroBip). /lo BiHOCWH CTOPIH y IbOMY
BUITIQJIKy 3aCTOCOBYIOTBCS ITOJIOKEHHS IMBiJIBHO-
TO 3aKOHOJIAaBCTBA IPO JIOTOBOPH, €JIEMEHTH SIKUX
MICTATbCA Y 3MilaHoMy goroBopi. OmxHAaK CTOPOHU
MalOTh IIPaBoO BIJCTYIUTH BiJ| L€l HOPMY, nepen6a—
YUBIIW {HIIWI MTOPSAJIOK peryiaMeHTailii cBOixX BiJiHO-
CHIH 32 3MIIlIAHUM JIOTOBOPOM, TOOTO 3aMiHUBIIH T10-
JIOJKCHHA aKTa I[UBIJIbHOIO 3aKOHO/IaBCTBA BJIACHOIO
nomoBsJieHicTio. Kpim 11boro, BiziMoBa Bim 3actocy-
BanHst HopM [LK 1mo/m0 okpemMux 10roBopiB — ckJia-
JIOBUX 3MIIIAHOTO AOTOBOPY MOKJINBA, AKIIO 1€ BU-
IJINBAE 3 CYTHOCTI, TOOTO IPUPO/IY TAKOTO IOTOBOPY.
3azHayeHUl AMCIIO3UTUBHUN MiAXiZ 3aKOHOIABIA
TPYHTYETHCSA Ha YCBIJOMJIEHHI yMOBHO-3MOJEJBO-
BaHOTO XapaKTepy JAOTOBIPHUX BU/IB, TiepebadeHnx
y LK. Ak mpukian sMinmmaaux 0rOBOPiB MOKHA Ha-
BeCTHU iHBeCTHIIiITHi moToBOpH Y chepi 6y[[iBHI/IL[TBa,
1[0 MICTATDH €JIEMEHTU JOTOBOPIB KYIIiBJi-TIPOAAXKY,
MiAPALY Ta O3UKH.

Kpim 1poro, ITK y cr. 6 nepeabauac MOKIUBICTD
YKJIaJleHHs JIOTOBOPIB, MPAMO He TiepedadyeHnx aK-
TaMU IMBIJIBHOIO 3aKOHOJABCTBA, 32 YMOBU iXHbOI
BIJITIOBiIHOCTI 3araJIbHUM 3acajiaM IIUBiJILHOTO 3aK0-
HO/IaBCTBA, BUMOTaM PO3YMHOCTI Ta CIIPaBEeIJINBOCTI
Ta 3BUYASM JIITTOBOTO 000pOTy. Takum IMHOM, 3HAXO-
IIATH CBiH po3BUTOK rosioxkenHs cT. 11 IIK mpo te, 110
LUBiIbHI IpaBa Ta 000B’I3KM BUHUKAIOTD i3 Al 0Cib,
SIKi He HepeJ;[6aqui IIMBiJIBHUM 3aKOHOM, aJie 3a aHa-
JIOTI€10 TOPOIKYIOTh LUBLIBHI IIpaBa Ta 000B’SI3KIL
YKnasieHHsT TakKUX JIOTOBOPIB € Pe3yJbTaTOM aBTO-
HOMHOI TIPAaBOTBOPYOCTi CTOPiH, 1O 3/ilICHIOETHCS
Ha 3acajiaX aHaJIorii 3aKOHy Ta aHaJIorii IIpaBa.

CBobojia criocoby yKIaeHHsT JOTOBOPY O3HAYAE
cBOGO/LY CTOPIH YKJIACTH IOTOBIP y Oyab-sKiit popmi,
BUXO/IAYM 3 TOTO, 110 JIOTOBIP BBAKAETHCA YKJIAJe-
HUM TIPU JIOCATHEHHI CTOPOHAMM 3TOJIU MOTO yKJac-
™, ToOTO i3 3acaz koHceHcyaniamy [3, 475]. ¥V 1bomy
BUIIQ/IKY IIPUHITUII KOHCEHCYATI3MY TIIyMadnuThCA K

MOJKJIUBICTb CTOPiH JAOMOBJIATUCS PO YKJIAJACHHS
JIOroBopy 0e3 HeoOXiZHOCTI BUKOHAHHS OYIb-SIKIX
IHIMX /1i¥l, HAPUKJIA]] Tiepesiadi pedi, sTka He 3BiJb-
HSI€E CTOPOHU BiJl BUMOT MIOJI0 HAJIAHHS IXHBOMY BO-
JIEBUSBJIEHHIO TTEBHOT (pOpMU.

3a 3araJlbHUM TPAaBUJIOM JIOTOBip He TOTpebye
criertiasibHoi hOopMM i MOXKe 3IHCHIOBATUCS YCHO,
30KpeMa NIJISAXOM BUMHEHHS KOHKJIOJAEHTHUX il
a6o HasiTh MoBuanHsaM (c1. 205 I1K). Kpiwm Toro, Biz-
nosizHo 110 ct. 639 1K norosip Moxe 6yt yKaazge-
HUM y Oyib-sIKiil (hopMi, SIKIIIO BUMOTH TI[010 GOPMHE
JIOTOBOPY HE BCTAHOBJIEHI 3aKOHOM. AJie CTOPOHHU
3a B3aEMHOIO 3TO/IOI0 MAIOTh MPAaBO OOpaTH TIEBHY
(opmy, 30KpemMa MHUCHPMOBY, HaBiTh SKIIO BOHA He
BCcTaHoBJseHa 3akoHOM. [Ipu 1bOoMy, SKIIO CTOPOHU
JIOMOBUJINCST YKJIACTH JIOTOBIp y TeBHil ¢opmi, BiH
BBAXKAETLCA YKJIQJEHUM 3 MOMEHTY Ha/laHHS HoMy
Takoi (hopMU, HABIThH SKIIO 3aKOHOM IIsI (hopMa [Tt
IIbOTO BULY IOTOBOPiB HE BUMAra€eThCs.

Bignosigno no cr. 627 1K croponu € BiibHU-
MU Yy BU3HAu€HHi YMOB JIOTOBOpY (HOTO 3MicTy).
3MicTOM J10roBOpY € iforo ymMoBH (IIYHKTH), 1[0 BU-
3HavaloTh mpasa Ta 0008 ss3ku cTopin (ct. 628 11K).
CBobosia BU3HAYEHHSI 3MICTY JOrOBOPY perjameH-
tyetbest y 1K, Buxoasun 3 KoHIIENIIil 3acTOCyBaH-
HA IMIIEPaTUBHUX Ta AUCIO3UTUBHUAX HOPM 3aKOHY.
IMrepaTuBHi HOPMH 3aCTOCOBYIOTHCSI HE3JIEKHO
BiJl BOJIi CTOPiH, a BUKOPUCTAHHA JAUCIIO3UTUBHUX €
[IPEAMETOM IXHbOI aBTOHOMHOI BOJIi, TOOTO PO3CY/LY.
Bigmosinno 1o cr. 628 11K ymMoBu 0r0BOpPY MOiJISI-
IOTbCS HA TaKi, 1110 BU3HAYEHI HA PO3CY/l CTOPIH 1 y3-
TOKEHI HUMH, i Taki, 1110 € 000B’I3KOBUMU BiITOBI -
HO /IO aKTiB IUBIJIbHOTO 3aKOHO/IABCTBA. ¥ MOBH, IO
MOKYTh OYTH BH3HAU€Hi CTOPOHAMM Ha BJIACHUI
PO3CY/I, CKIAIAIOThCA 3 THX, 1[0 CTOCYIOThCS HEBpe-
TyJIbOBAaHUX Yy 3aKOHi BiZJHOCUH Ta TUX, 1110 BU3HAYEHi
B 3aKOHi, ajie Bijl 4KMX CTOPOHU MAITh IIPABO Bijl-
CTYIUTHU i BPETYJIOBATH 11i BiIHOCUHU Ha BJIACHUN
po3CyL.

sk sBaxae C. [I. Hanin, ceoboza sk dinocoden-
KO-TIPaBOBAa KaTeropis Mae€ BiHOCHUU XapakTep,
SIKNH, 30KpeMa, BUSIBIISIETHCS B obMeskeHHi ii neBHu-
mu unHHUKamu. CBoGoza 0roBopy Morya O cratu
abCoTIOTHOTO JIUTITE 32 YMOBH, IO BCi aKTH IIUBITHHO-
TO 3aKOHOJIABCTBA CKJIANANCS 6 BUKJIIOUHO 3 TUCTIO-
3UTHUBHUX i (haKyJIbTaTUBHIX HOPM, 1110 € 06’ €KTHBHO
HEMOKJIMBUM Ha Cy4YaCHOMY eTalli CYCIIiJIbHOTO
po3BuTKy. Came TOMY IUBiJIbHE 3aKOHOAABCTBO OK-
pecJioe i1 Mexi, sKi 32 CBOEIO MPUPOJIOI0 € BUKJIIO-
YEHHAMM i3 3arajJbHOTO TIPUHIIAITY CBOGOIM 0TOBO-
py. Sk npaBuio, Taki 06MeKeHHSA BCTAHOBJIIOIOTHCS B
iHTepecax CycIiibeTBa, EKOHOMIYHO CIabIIoT CTOPO-
Hu g0oroBopy abo Kpeauropa [6, 226].
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Oo6MexkeHHst cBOOO/IM IOTOBOPY B CYCITIJIBHUX iH-
Tepecax 3MHCHIOETHCS 3 METOTO 3a0e3TIeTEeHHS MPaB i
3aKOHHUX IHTEpeciB yCiX yYaCHUKIB 1IUBIJIbHUX BiJl-
HOCWH. Y CYOBOMY MOPSAAKY HEAIHCHUM MoxKe Oy TH
BU3HAHO JIOTOBIP, AKUU MPAMO CYIIePeYuTh HOpMaM
3aKOHOZABCTBA a00 MOpaJsi. 30KpeMa, 3TifHo 3i cT. 6
K cTroponu He MOXKYTb BiICTYIIUTH BiJl TIOJOKEHD
aKTa IMBIJIBHOTO 3aKOHO/IABCTBA, SIKIIO BiH MPSIMO
BKa3ye Ha Ile, a TaKOX SKIIO0 0OOB’SI3KOBICTH ISk
CTOPiH TOJIOKEHb 3aKOHY BUILIUBAE 3 HOTO 3MiCTy
a6o i3 cyTi BigHOoCcHH Mizk ctoponamu (cT. 6 I[K).

Exonomiuna Ta opuanyna coboga CTOpiH 1pu
YKJIQICHHI JJOTOBOPY 4aCTO HE € 3iCTaBHUMU, TOMY
OJIHA 31 CTOPIH ITi/i BINIMBOM CYTO €KOHOMIUHUX YMH-
HUKIB (TOBapHOTO JeiluTy, BiZICyTHOCTI 3/10pOBOi
KOHKYpeHTIii) 6y/e BUMyIeHa TOTOMKYBATHCS Ha
3aMPOTIOHOBAHI i1 yMOBH, He3Ba)Kal0uM Ha il TIpaBo
He TpuitMaTy IoiibHy odepry.

Came y TIUX BUIIQJKaX 3aKOHOMABEIlh BiJICTYIAE
Bizl puHIUILY (POPMaJIBHOI PIBHOCTI CTOPIH JI0OTOBO-
Py, Ha/lalouM 3a HaJIe;KHUX TepelyMOB IeBHi Iepe-
Baru Oro eKOHOMIUHO cabIIiil CTOpoHi Mpu yKJIa-
JIeHHi, 3MiHi ab0 po3ipBaHHi JOrOBOPY Ta BUSHAUEHHI]
tioro 3amicty. Hampukiaz, 1oroBip npuenHans mpo-
THUCTOITH OTOBOPY i3 BiIBHO Y3TOMKCHUMU yMOBa-
MU, OCKIJIbKI y BU3HAYeHHI HOoro ymMmoB Oepe ydacThb
JIMIIE OJVIH i3 KOHTPAreHTiB, TOAI K iHIIa CTOpPOHA
MOJKe YKJIACTH JOTOBIp JIUIIE TOBHUM i 6€3yMOBHUM
[pUESHAHHAM /10 Hboro. [ledki qocaiHuku B3araji
BBakamn (hopmysstpu (TOOTO TOTOBOPU TPUEAHAH-
Hs) KBa3ifloroBopaMu, BUXOSYN 3 BiICYTHOCTI y3-
TOJ/KEHHSI Mi’K CTOPOHAMU 3MICTY JIOTOBOPY, SKUI
HATOMICTh BU3HAYAETHCS JINIIIE OJHIETO 3i CTOpIH [4,
242].

OcCKiJIbKU YMOBU KJACUYHOTO JIOTOBOPY Y3TO/I-
JKYIOTBCS i BCTAHOBJIIOIOTHCS BCiMa HOTO y4yacHUKA-
MM, IIUBiJIbHE 3aKOHO/IaBCTBO BCTAHOBJIIOE /I0/IaTKOBI
rapaHTii mpaB CTOPOHU, IO TPUEAHYETHCS. 30KpEMa,
il Ha/IAETHCS MOKJIMBICTh BUMAraTu Po3ipBaHHS uu
3MiHU JIOTOBOPY, AKIIO BiH noszb6asige ii 1pas, 110
3a3BUYail Ha/lAIOTHCA 32 JOrOBOpaMU TaKOrO TUILY,
BUKJIIOYA€ Y OOMEXKYE BiAMOBIJaIbHICTh iHIIOI
CTOPOHU 32 TIOPYIIEHHS 3000B’sI3aHHSI 200 MiCTHUTD
iHIII, IBHO 06T5{>Ky10qi JUIL CTOPOHU, 1110 TPUETLHA-
Jlach, YMOBH, SKi BOHA, BUXO/IsIYM i3 CBOIX iIHTEpECiB,
He TpuitHsTa 6 y BUMAAKY CBOET yyacTi B (hopMyBaH-
Hi foroBipHuxX ymMoB. OJHaK 3 METOI0 BUKJIIOYEHHS
MOKJIMBOCTi 3JIOB)KMBAHHS CBOIMM IIpaBaMHU CTO-
poHoio, 1o npueananach, cr. 634 1K noknamzae na
Hei 000B’SI30K JI0BEIEHHS HENPUHHATHOCTI i Hel
TaKUX yMOB.

SlekpaBuM TIpUKIaLOM 0OMEXKeHHS ¢cBOOOAN J0-
rOBOPY B iHTepecax KpeauTopa MOKe CJIYryBaTH iH-

cTUTYT cocobiB 3abe3neuenns 30008’ g3amb. Jlesaki 3
HUX, K-OT HEYCTOMKa i 3aBIaTOK, CIIPOIYIOTH BUKO-
pUCTaHHS MAHOBUX CTUMYJIiB, iHIIT TTPU3BOSATH /10
TOSTBY JIOIATKOBOTO GopskHUKa (TTopyKa i 6aHKiBChKa
rapamTist) abo 3aMiHIOIOTH JIOBIPY 0 0cOOU GOPIKHI-
Ka JIOBIpoIO 10 pedi, AK-OT 3acTaBa i IPUTPUMAHHA
[5, 18].

OueBUIHO, 110 BUXOALAYUHN i3 MPUHITUITY CBOOOIM
JIOTOBOPY, CTOPOHM MAIOTh IIPABO Ha IIi/ICTaBl B3aEM-
HOTO Y3TOJ)KEHOTO BOJICBUSBJIEHHS i CaMOCTiiHO
BCTaHOBUTH OOMEKEHHS CBOEI JJOrOBIpHOI cBOOOAH,
HATIPUKJIAZ Y TIOTEPEAHBOMY AOTOBOPi a0 H0roBopi
Ha KOPUCTb TPETHOI 0codu.

JIOMiIbHO PO3IITHYTH 0OMEKeHHsI CBOOOM J10-
TOBOPY Ha IPUKJIA/I ii OKpeMUX eJleMeHTiB. 30Kpema,
oOMesKeHHsT cBOOOIN YKIIAEHHST TIOTOBOPY MOKYTh
OyTH PO3IO/IilIeHi Ha HeraTUBHi, SIKi BCTAHOBJIIOIOTh
HEMOJKJIMBICTh YKJQJEHHS JOTOBOPY MiX IIE€BHU-
MU cy0O'e€KTaMu, Ta TO3UTHBHI, 10 BCTAHOBJIOIOTH
060B’13K0BE YKJIaJICHH JIOTOBOPIB Ta/ab0 BKIIOUEH-
HSI /10 HUX TIEBHUX YMOB.

O6MmeskeHHSIM CBOOOAN YKIAAEHHS JOTOBOPY €
MOKJIa/IeHHST Ha TIeBHY 0c00y 0608’ 13Ky YKJIACTH HOTO
Yy BCTAHOBJIEHWX 3aKOHOM BHUIaJIKaX. TakuM YUHOM,
3/iICHIOETBCST BUHSITOK 13 TPUHIMITY HEIOINYCTHU-
MOCTi IPUMYCY J0 VKJIaJeHHS JOrOBOPY He iHaKIIe,
SIK Y CYZIOBOMY TIOPSIAKY. [IpuKIazamMu 0608’ I3K0BUX
JIOTOBOPiB MO)KHa BBakKaTw IyOJiUHIII JOTOBIp,
OCHOBHWI JIOTOBIp, yKJIa/ieHUI HAa BUKOHAHHS I10-
MepeTHhOTO, TOTOBIP 3 0c000T0, MO BUTPasia TOPTH,
JIOTOBOPN ITOCTaBKM YN IJAPAAY AJSA Jep:KaBHUX
HOTpe6, COLIAJIbHOT OPEeH/IU KUTJIOBUX MPUMIIIEHD,
6aHKiBCHKOTO PaXyHKY, IOTOBIp, 3aCHOBAHUH Ha Jep-
JKaBHOMY 3aMOBJICHH].

[Ty6sivHNM € 0TOBIp, YKIAJEHUH 3 KOMEPIiii-
HOIO Opramisaiicio, 110 BCTAHOBJIOE ii 000B’SI3KHU 3
MPOJAKY TOBApPiB, BUKOHAHHIO POOIT 4M HAJAHHIO
IOCJIYT, 4Ki Taka OpraHizalisg 3a XapaKTepoM CBOE]
JMiAJTBHOCT]I TOBMHHA HA/IABATU iX KOXKHOMY, XTO J10
Hei 3BepHyBcsa (ct. 633 1IK). Takiii xomepiitHiit
opramizanii 3a60pOHAETHCS HAZABATU IIEPEBATU OK-
peMuM ocobaM TIpU YKJIaZeHHi 1yOJidHOro I0ro-
BOPY, BCTAHOBJIIOBATA HEOJAHAKOBI ILIHU [JIA CBOIX
CIIOXUBaviB (KpPiM OKpeMHUX KaTeropiil TpOMajisH),
a TIpu HeoOTPYHTOBAHOMY YXWJICHHI BiJl YKJITaJeHHI
myGJIiYHOTO JIOTOBOPY CIOKUBAY MOJKE TIPUMYCHUTH
ii 10 IbOro ab0 BUMAaraTu BIJIIKOYBaHHA 3aBJaHUX
TaKUM YXUJIEHHSAM 30UTKIiB y CYIOBOMY TIOPSI/IKY.

JTo my6JiyHIX TOTOBOPiB MOJKHA BiTHECTH J[OTO-
BOPM KYIiBJi-IIPOJIAXKY, IIPOKATy, €HEPronocrayat-
Hs1, TI0OYTOBOTO MiAPSLY, TIEPEBE3CHHS TPAHCIIOPTOM
3araJibHOTO KOPHUCTYBaHHs, OaHKiBCHKOIO BKJIAILY
3 TpoMaisgHUHOM, 30epiraHHsg TOBapiB Ha CKJIaLi
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3araqbHOTO KOPUCTYBAHHS, 30epiraHHs y Kamepax
36epiraHHsa TPaHCIIOPTHUX OpraHisaniif, 0co6ucToro
CTpaxyBaHHS, JOTOBOPW IPO HAJAHHSA TOTEJIbHUX,
TYPUCTUIHUX, MEIUIHUX ITOCTYT, TOCIAYT 3B’SI3KY
TOMIO.

O6MexeHHs ¢cBOOOAU CTOPIH 0OMpPATH BUI JO-
TrOBOpPY, 4K NPaBUJIO, BUILJIMBAIOTH i3 IPUPOAU Bij-
HOCHH, IO PerjaMeHTYIOTbCSI BiJllIOBiIHUMU JIOTO-
BOpPaMH, Ta iXHBOTO CyO’€KTHOTO CKJIaay. 30KpeMma,
rapaHToOM, SIK YYaCHUKOM JIOTOBOPY OaHKiBCbKOT
rapanTii, Moyke Gytu 6aHk abo iHma diHaHcoBa op-
rafisaiig; KpeIuToOpOM 3a KPEAUTHUM JOTOBOPOM,
10 BUKOHYETHCA 32 PAXYHOK TaK 3BAHUX 3AJIyYCHNX
KOIIITiB, MOsKe Oy TH JIMIIe KPeATHA OpraHisaitist; ¢i-
HAHCOBHM aTe€HTOM 3a JIOTOBOPOM (DaKTOPUHTY MOsKe
6yTI/I JIMIIE CIleliasli3oBaHa Oprafisailis; ykJiajaaTu
NOTOBip 6aHKIBCHKOTO BHECKY MOKYTH JINIIE GAHKH;
CTpaxyBaJbHUKaMU 32 JI0TOBOPAMU CTPaxXyBaHHs MO-
JKYTb OYTH JIHIIIE CIel[iaqi30Bani CTpaxoBi opramiza-
1ii. Yknazennsa 3aznHadyenux JOr0BOPIB HEHAJIEKHU-
ME cy6’ekTaMu € 06’€KTUBHO HEMOJKJIMBUM, a TaKi
joroBopu — HikuemHi. Kpim 1mboro, BiamosimgHicTb
06paHOTO CTOPOHAMMU BHJY JIOTOBOPY #OTO 3ajeK-
JIAPOBAHUM IiJIsAM 3a6e31eYyEThCs Yepes iHCTUTYTH
¢dikrusnux (ct. 234 1K) Ta yrasanux (ct. 235 1K)
npaBounHiB. Hammpukitaz, y posii (hikTuBHOTO TTPaBO-
YUHY, BYNHEHOTO Ge3 HaMipy JOCSTHEHHST TPABOBUX
HACJIiIKiB, MOKe BUCTYIIATH JJOTOBIip KyIiBJIi-IIPOIa-
Ky 6e3 Hamipy IepeaaTu pid y BJIACHICTD, a yAaBa-
HUM IIPaBOYNHOM, YKJIQJICHUM /I IPUXOBAHHA iH-
TITOTO TIPABOYNHY, MOKE OYTH JIOTOBIp OPEHIH, SIKUT
(hakTUIHO € TOTOBOPOM 3aCTaBU.

CBobosty cTOpiH obupaT crocib6 yKIajeHHs
(bopmy) moroBopy o6MeKEHO 060B’AZKOBICTIO MTHChH-
MOBOT (hOpMU IOTOBOPY, a TAKOXK HOTO HOTapiaabHO-
ro IOCBiYEHHA Ta JepsKaBHOI peecTpalil y IpsaMo
nepegbaveHnx 3aKOHOM BHIAAKaX Ta JOMYCTUMIic-
TIO 110TO YRKIQA€HHA HIJIAXOM MOBYaHHA JIMIIE Y BU-
HajKax, npsamo nepeadbadeHnx 3aKkoHoM abo yroaoio
CTOpIH.

[HIIM# BUHATOK i3 3araIbHOTO MTPABUJIA TIPO BiJib-
HY (OpMY IOTOBOPY MO0 TOCTIOAAPCHKUX TOTOBOPIB
BCTaHOBJIeHO Yy T'ocrioflapcbKomMy Kojiekci Y Kpainu.
Toai kKo yKJaJieHHs TOCIoAapChbKOro 10roBOpy Ha
OCHOBI BIJIbHOTO BOJIEBUSABJIEHHS CTOPiH MOXKE Bijl-
GyBarucsa y crpolenuii croci6 (He B hopMi €MHOTO
JIOKYMEHTA), YKJIAJEHHS TOCHONaPChbKUX JIOTOBOPIB
Ha OCHOBI MPUMIPHUX i TUTIOBUX JIOTOBOPiB M€ 3/1ili-
CHIOBATHCS He iHaKIIIe, K MIJISIXOM BUKJIQJIEHHS J10-
rOBOPY y BUTJIAI €uHOTO MokymeHTa (cT. 184 T'K).

O6MmexenHst ¢BOOOIM CTOPIH JIOTOBOPY y BH3-
HayeHHi 10ro yMOB BUHMKAIOTb IIPU YKJAQJCHHI TH-
MOBUX i MPUOJUHUX JOrOBOPIB, AOTOBOPY NPHEI-

HaHHs, TOMEPEeHHOTO J0TOBOPY abo MOTOBOPY Ha
KOPUCTD TPETHOT 0COO.

Hopwma mpo BUKopuCTaHHS TUITOBOTO TOTOBOPY €
TUCTIO3UTUBHOIO, & OTKEe, HIOTO BUKOPUCTAHHS TIPO-
BOJANTHCS 32 BOJIEIO CTOPiH, BUPAYKEHOIO Y ITUBiJIbHO-
My gorosopi. Bianosiauo o ct. 630 IIK norosopom
Moxke OyTh Tepenbadyero, Mo HOTro OKpeMi YMOBH
BU3HAYAIOTHCS BiIMIOBIZIHO /10 TUIIOBUX YMOB JIOTO-
BOPiB MEBHOTO BUY, OTPUJIOAHEHUX Y BCTAHOBJIE-
HOMY TOPSZIKY. SIKIIO BUKOPHUCTAHHS TUIIOBUX [[0-
rOBODIB He mnepegdadeHe y A0TOBOPi, BOHU MOKYTh
3aCTOCOBYBATHCS | K 3BMYAil IiJIOBOTO 0GOPOTY.
Cr. 637 11K nepenbauae, 1110 s TAyMadeHHs] yMOB
JIOTOBOPY MOKYTh BUKOPHUCTOBYBATUCS TUIIOBI I0TO-
BODPH, HABITh SAKIIO B CAMOMY JOTOBOPI BiICYTHE I10-
CUJIAaHHS Ha HUX. TakuM YNHOM, TTOJIOKEHHS THUIIO-
BUX JIOTOBOPiB MOKYTh 3aCTOCOBYBATUCH HE3ATEKHO
BiJl yMOB ITUBiJIBHO-TIPABOBOTO JIOTOBOPY.

ITpubausni goroBopu (MpubINU3HI YMOBH J0TO-
BOPiB) POBIVIZAIOTHCS Ta MiJIJISATAIOTh 3aCTOCYBAH-
HIO STK YMOBH TOTO YU iHIIIOTO KOHKPETHOTO JIOTOBO-
py Julile y BUIQJIKY, KOJIU y BiAIIOBiAHOMY OrOBOPI
nepenbdayeHo, 1o oKpeMi Horo yMOBH PeryoloThes
THMU YU iHITUMU TPUOTU3HUMU YMOBaMHM, PO3PO0-
JIGHUMH JIJ1S1 IOTOBOPIB Bi/iOBiZiHOTO THUITY. B iHIIIMX
BUIAZKaX MPUOJIM3HI YMOBH M JISATal0Th CyOCcHIiap-
HOMY 3aCTOCYBaHHIO SIK 3BUYai IiJI0BOro 060poTYy.

Biamosiamo 1o cr. 635 1K nonepeanim € gorosip,
CTOPOHU SIKOTO 3000B’A3YIOTHCS POTSTOM MEBHOTO
CTPOKY YKJACTH JOTOBIp y MalGyTHROMY (OCHOB-
HUI TOTOBIp) HA YMOBAaX, BCTAHOBJIEHUX MOTIEPETHIM
noroBopoM. OHAK OTOBIp PO HAMipH, i, 30KpeMa,
MIPOTOKOJI TIPO HAMipH, B SIKOMY BiJICYTHE Y3TO/[)KEeHe
BOJIEBUSIBJIEHHS CTOPIH MO0 HAMAHHS HOMY CUJIN
MOTIEPETHBOTO JIOTOBOPY, TAKUM He BBAXKAEThC. Ta-
KMM 4MHOM, HaOyBa€ po3BUTKY HopMma cT. 626 1K
11PO JIOTOBIP K JloMoBJeHicTb Ta ¢T. 627 I1K mpo Bo-
JIEBUSIBJIEHHS CTOPIH sIK 000B’I3K0BA CKJIa0Ba CBO-
6011 I0TOBOPY.

Y 10roBopi Ha KOPUCTH TPETHOi 0cobU GOPKHUK
€ 3000B’sg3aHMM Tepe]i BU3HAYeHOl abo HeBM3HA-
YEeHOI JOrOBOPOM TpeThoto ocoboro (cr. 636 ITK).
YV nmeskux BUTAAKaX OOWIBI CTOPOHU TAKOTO JOTO-
BOPY HE MaloTh MpaBa posipBatu abo 3MIHUTH HOTO
6e3 3roau Ha 1e TpeTboi ocobu. CBobOOIa LOTOBOPY B
TaKOMY BUTAJIKy OOMEKYEThCS B iHTEpPECaX TPETHOi
ocobu, a He CycTiJbcTBa U ofHiel 3i cropin. OxHaK
Take 0OMEKEHHsI TaKOK BiflOYBAEThCS 3a Y3TOIIKE-
HUM BOJICBUABJICHHAM CTOPIH, AKI IOrOJKYIOTHCA
Ha HBOTO MPU yKJAAEHH] BiIMOBIIHOTO IOTOBOPY Ha
KOPHUCTD TPETHOi 0cOOM.

Kpim 1poro, creriaiabai oOMeskeHHsT ¢BOGOIM
BHU3HA4YeHHs YMOB JloToBopy BcTaHOBOE i I'K, me-
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peabayaroun TUIIOBI Ta IPUMIPHI rocmogapchki mo-
TOBOPH, TOTOBOPHU TIPUETHAHHS Ta JOTOBOPHU Ha OC-
HOBi gepskaBHoro 3amorienus (cr. 179 T'K). 3mict
MPUMIPHOTO TOCIOAAPCHKOTO TOTOBOPY BU3HA-
YJAETHCSI CTOPOHAMH HA OCHOBi OPi€HTOBHUX YMOB,
PEKOMEH/JIOBAHUX OPraHoOM YIIPaBJIiHHA, OKpeMi 3
SKUX CTOPOHU MAlOTh I[IPABO 32 B3AEMHOIO 3r0JI0I0
aminioBaTi a6o gonosHIOBaTH. CTOPOHU THUIIOBO-
TO TOCIIO/IApPCBKOTO JIOTOBOPY, 3aTBep/ikeHoro Ka-
6inerom MinicTpiB Ykpainu a6o iHIIMM OpraHom
Jlep;KaBHOI BJaU, He MOXKYTb BiJICTYITUTH Bijl HOTO
3MiCTy, ajle MaloTh IPaBO KOHKPETU3YBAaTH HOTO, a
CTOPOHA, IO BCTYIIAE IO IOTOBOPY NMPUEIHAHHS, HE
Mag€ ITpaBa HaMoJATaTh Ha 3MiHi 1ioro ymoB. /[o Toro
K, 3MiCT IOTOBOPY, IO YKAATAETHCS HA BUKOHAHHS
ZIep>KaBHOTO 3aMOBJIEHHS, MAa€ BiIMOBiAaTH TakOMY
3aMOBJIEHHIO.

OTske, TPUHITUT CBOOOM JTOTOBOPY SIK OJWH i3
3araJibHUX 3acajl IIMBLJIBHOTO 3aKOHO/IABCTBA JIeKJIa-
pyetrbes B ¢r. 3 HuBinbHoro Koziekey YKpainu, 3rifiHo
3 SIKOIO CTOPOHM € BiJIBHUMU B YKJIQJIEHHi IOTOBOPY,
BUOOPI KOHTpareHTa Ta BU3HAYEHHI YMOB JIOTOBOPY,
a OT’Ke CTOPOHHM MAlOTh TaKOX IPaBO YKJACTH J10-
rOBip, KUl He mependadeHmii akKTaMu UBIJIBHOTO
3aKOHOJ/IaBCTBA, ajie Bi/IIIOBi/la€ 3araJbHUM 3acajiaM
IIMBIIBHOTO 3aK0HO/IaBcTBA. CTOPOHM MAiOTh IIPABO
BPEryJIOBATU Y JJOTOBOPI, AKMIA 11epeabayeHunii aKTa-

MH IIMBiJIbHOTO 3aKOHOIABCTBA, CBOI BiIHOCUHU, SIKi
HE BPeryJIbOBaHi UMW aKTaMU.

Aute 3pilicHeHHS 0coOaMU IIMBIIBHUX [IPAB I1€B-
HUM ynHOM oOMekyeThest. Cr. 627 TTKY, maromo-
LIYIOYU Ha cBOOO JIOrOBOPY, 3acTepirae, 1o Iij yac
YKJTaJIeHHST JIOTOBOPY BPaXOBYIOThCS OOME/KEHHS,
BcranoBsieHi Bumoramu 1KY, iHmmx akTiB 1UBiIb-
HOTO 3aKOHO/IABCTBA, 3 ypaxyBaHHAM 3BUYAIB J1J10-
BOTO 00iTy, BUMOT PO3YMHOCTI Ta CIIPABE/JIMBOCTI.

=
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Cs0600a 002060pY 6 UUBLILIHOMY NPABE 03HAUAE MONCIUBICTID CMOPIH HA OCHOBT B3AEM-
HO20 Y32000C€1H020 BOJLCBUABICHHA BLILHO YKAAOamU 00208ip, 00upamu 1020 6u0 ma cnocio
YKAA0eH s, a MAKoJc BUSHAUAMU 3MICT MAK020 002080DY .

Ti 6i0nocHuti xapaxmep eusenaemvcs y HASABHOCTE NEGHUX OOMENCCHD, 3YMOBICHUX TH-
mepecamiu CYcniibemad, 00Hi€ei 3i Cmopin wu mpemvoi 0coou a0 Y3200MHCEHUX CAMUMU CTO-
ponamu dozosopy. Taxi obmedcenis 00208ipHoi c60600U OKPECIEHO Ha BMILEHH 3A2ATHUX
NPUHUUNIG YUBILDIHO20 NPABA — CRPABEONUBOCTIE, POSYMHOCTNE MaA D0OPOCOGICHOCTII.

Ce0600a 002080pa 6 2paNCOAHCKOM NPAde 03HAUACN BOZMONCHOCTID CMOPOH HA OCHOGE
B3AUMHO20 COZLACOBANNH020 BONCUSBABLCHUSL CBOO0OHO 3AKIIOUAH 002060, BLIOUPAMY €20
6UO U CNOCOO 3aKIIOUCHUS, 4 MAKNCe ONPedesimy co0eprcanie maxozo 002060pd.

Ee omnocumenviuviil xapaxmep npossisiemcs 8 HaIuuuu onpeoereniozo pooa 0zpanii-
uenuil, 00YCA0BICHHBIX UHMEPecami 00uecmsa, 00O U3 CMOPOH UL MPEMbezo UL ULU
CO2NACOBAHHDIX CAMUMU CTMOPOHAMU 002060pa. Taxue ozpanuuerus 002060pHOLL c60600bL
Hanpaenenvl Ha nedpenue 0OWUX NPUHUUNOE ZPaXCOanCK0zZ0 NPasa — cnPaseoiu6oCm,
pasymmocmu u 000POCOBECMHOCTIU.

Thus, freedom of contract in civil law means the possibility of parties based on mutually
agreed upon contract will freely and choose his type and method of making, and determine

the content of such contract.

Her character appears in the relative availability of certain limitations due to the
interests of society, a party or a third person or agreed by the parties themselves. Such
restrictions on freedom of contract outlines the implementation of general principles of civil
law — justice, rationality and integrity.
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