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IOPUANYHI HAYKM

YK 340.131
II.1. APHAYTOB

Mixcpezionanvna Axademis ynpasninns nepconaiom, m. Kuis

MPUHLMN 3AKOHHOCTI Y KOHTEKCTI MOCTAHHSA
NMPABOBOI AAEP)XABHOCTI: MTUTAHHS TEOPII

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 114-118

FOpuduuno-naykosuii ananiz cymmocmi i 3micmy nowsmmsi npasoeoi deprcasrocmi
sKI0UAE 6 cebe DOCHIONCeHH MUX NPUHUUNIG, SKI 3aKIA0eH0 68 0CHOBY MOOei Npasoeoi
Oepacasu i 6idpisusiomn ii 610 ycix inwux munie opeanisayii Oepicashoi 61aou, a maxodxrc
63AEMOBIOHOCUN OEPICABU 3 CYCNILCMBOM.

CrpaBzi, SK 3acBiluye cydacHa MpaBoBa HayKa,
(benomen mpaBOBOI ZIEP;KABHOCTI HE MOYKE PELyKY-
BaTHCh BUKJIIOYHO /IO JAEPKABU SIK Takoi, abo X /10
CTPYKTYPHO-(DYHKIIIOHAJILHOI OpTraHizallii xep:kas-
HOI BJIaJIA, KOJIU aKT peasizallii CBOEPIIHOI CTaH-
JIapTU30BAaHOI CXEeMU B32aEMO/Iil OpPTaHiB Jep;KaBHOI
BJIQJIN POBIHIOETHCA SIK HASIBHICTD 1IPABOBOI JiepiKa-
BU. ¥ 1[bOMY KOHTEKCTI, TOPS/] 3 TPUHIIUIIOM BEPXO-
BEHCTBA IIPaBa, IMPAKTUYHO 3aBK/IU 3ralyeEThCA 1 Ta-
KWW TIPUHITUIIL, SK 3aKOHHICTb, SKUI € Ba)KJINBOIO Ta
AKTYaJIbHOIO TIPOGJIEMOIO He TiJIbKK [t FOPHIUUHOT
HayKH, a i1 17151 TOBCAK/IEHHOI TPAKTUKU JIeP3KaBHOTO
OyAiBHUIITBA Ta IIPABOBOIO PO3BUTKY YKpaiHM.

AKTYaJIbHICTh JIOCJIJZKEHHST IPUHITATLY 3aKOH-
HOCTi Yy KOHTEKCTi MocTaHHs i GopMyBaHHS TIPaBoO-
BOi JIep>KAaBHOCTI MOSICHIOETHCSI TAaKUMU TIPUYNHA-
mu. ITo-mepiie, Ha AYMKY IHepeBasKHOI OiIbIIOCTi
CYYaCHMX BITUMBHSHUX 1 3apyOiKHUX TEOPETHUKIB,
el TTPUHIMI HEPO3PUBHO IIOB’SI3aHUN 13 TIPUH-
IIUTIOM BEPXOBEHCTBA IpaBa (30Kpema 1po iX He-
pospusticth nuine C. Tomosaruii [1]), mo 3 Heob6-
XiJIHICTIO BUBOJIUTH MOTO Ha MEPHIi poJii y mnporeci
JOCTIKEHHSA OYIb-IKOI Jep:KaBH, KA MPETEH/IYE
Ha Te, 106 HasWBaTHCA TPaBOBOI0. Bisbine ToOro,

JIOBOJII 4acTO el IPUHIIKMII OIUCYOTh SIK 3aci i o/1-
HOYACHO TPAKTUYHUU MEXaHi3M JJOCATHEHHS TAKOTO
CTaHy, KOJIM MPaBO BU3HAYAE [IisIJIBHICTD Jlep:KaBU
1 B CyCHIJTbCTBI TapaHTYEThCI PEKUM TAaHyBaHHSI
npaBa. Ilo-gpyre, 10 cbOTONHI B OKpEMUX IOPUCTIB
MO’KHA 3YCTPiTU MPUTAMaHHE PAATHCHKUM YacaM
CTaBJICHH /10 3aKOHHOCT1 BUKJIIOUHO SIK /IO TIEBHOTO
PenpecuBHOTO MeXaHi3MYy, 110 CIpusie Gesanesiiii-
HIill Ta HEYXWJBHIN peaizaiii Oyab-sIKUX JeprKaB-
HUX pillieHb Ta iHTepeciB. BoueBub, Take po3yMiHH
3MICTY Ta NMpU3HAYeHHS 3aKOHHOCTI He BIiJMOBiIA€
TeOPpii TPaBOBOI JIep:KaB i He MOXKe OyTH TTOETHAHO
3 UM (eHOMeHOM. BHacTilok 4oro BUHUKAE aK-
TyajbHa 10Tpeba y KPUTUYHOMY IIEPEOCMUCTIEHHI
THUX, JIOCI TTAHYIOUWX Yy BITYW3HSHIN TTPABOBI Ha-
VI TAXOMIB 0 TIAyMadyeHHs TOHATTS 3aKOHHOCTI,
SKi OyJIM 3aIl03MY€eHI 3 PAaJASHCHKUX YaciB i B AKUX
CYLLJIBHO IOMiHY€ OZHOOIYHA IMO3UTHBICTCHKA Me-
tozoJiorist. ITo-TpeTe, He MOKHA He 3a3HAYUTH, IO
MPUHITUATI 3aKOHHOCTI Ma€ IpsaMe BiHOIIEHHS /0
TOTO, IKUM caMe YMHOM PO3BUBAIOTLCH TPAKTUYHI
BiZIHOCUHU MiX /I€PKABOIO, CYCILIIBCTBOM 1 KOKHUM
OKPEMUM TPOMAJITHUHOM. Y 1IbOMY TLJIaHi TTPAKTH-
Ka TOoCTaHHSA IPaBOBOI jepskaBHOCTI Gesnocepes-
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HBO KOPEJIIOE 3 TUM, YH 3a0e31eYeHO B JepiKaBi pe-
SKMM 3aKOHHOCTI, TKMM € MOTO 3MicT, 1y 1 6a30Bi
mninHocti. Bee 11e rpaHMYHO aKTyasisye motpedy y
pyHIAMEHTATbHUX TEOPETUKO-TIPABOBUX TOCTIi/I-
JKEHHIX TPUHITUITY 3aKOHHOCTI B 3araTbHOMY Hay-
KOBOMY KOHTEKCTi BUBUYEHHS (heHOMeHa ITPaBOBOi
JIEPKABHOCTI.

ToMmy miji 4ac TeOpeTUYHOi PO3POOKU TOHATTS
IPaBOBOI JIeP;KABHOCTI, HEOOXIIHO TIPUIIUTH yBATy
MIPUHIMITY 3aKOHHOCTI, IPaKTUYHUM (opmam itoro
3abe3nederHts, a Takox crerudiii Horo peasisaitii.
[t 11 ocsAsTHeHHST MAaEMO BUPIIINTU TakKli KOHKpeT-
Hi 3aBJIaHHS: a) JIOCTIANTH 3MICT i OCHOBHI CKJIa/I0Bi
TIOHATTS 3aKOHHOCTI, K caMe BOHO TJIyMAuUTBCS
CY4YacHOI0 TIPaBOBOIO HayKoI0; O) BKa3aTH OCHOBHI
rapafrii Ta MexaHi3Mu 3a0e3eueHHs 3aKOHHOCTI B
YMOBax MPaBOBOI /IEP;KABHOCTI; B) OXapaKTepu3yBa-
TH KJTIOYOBI MPOOIEMI MTPAKTUIHOTO 3a6e3MEYCHHS
3aKOHHOCTI B yMOBaxX yTBePI’KEHHs IIPaBOBOI ZEP-
JKaBHOCTI B YKpaiHi.

Kracuune Bu3HaueHHS 3aKOHHOCTI, SKe MOKHA
3HANTH B Cy4acHUX IOPUAUYHUX JOBITHUKAX Ta €H-
IUKJIOTIETiSIX, MOKE TIYMAUUTHU TIeil TPUHITUIT YU STK
“HeyXuJIbHe BUKOHAHHS 3aKOHIB Ta iHINNX HOPMAaTHB-
HO-TIPABOBUX aKTiB OpTaHaMU JICP>KaBHOI BN, OK-
pPEMUMU TPOMAJITHAMM i1 X oprafizatisamu’[2], un K
“TOYHe BUKOHAHHS BUMOT 3aKOHY BciMa cy0’eKTaMu
npasosigaocun” [3]. Ilpu mpomy dakTuuHO He Ge-
PEThCs 10 YBarH, IO caMe SIBJSIOTh COO0I0 3aKOHH,
SKUX MalOTh “TOYHO i HEYXWJIBHO  JOTPUMYBATHUCH.
Y pe3ynbTati MbOTo TMOHATTS 3aKOHHOCT] BUSBJISETH-
CsI PIBHO3aCTOCOBAHUM SIK JIJIST IEMOKPATUIHUX, TaK i
JUIST HeJIeMOKpaTUIHUX feps:kaB. Cxoxi nedininii 3a-
KOHHOCTI MOJKHA 3HATH y TIparistx 6araTboX aBTOPIB.
Hanpuxian, M. MapueHKo OKpecJIioe 3aKOHHICTh K
CyBOpe 1 HeyXuJibHE CJiyBaHHA /E€PKAaBHUMHU Op-
raHaMu Ta MOCaA0BUMHU 0coOaMU 3aKOHY B TIPOIECi
3actocyBanHs npasa [4]. Haitbinbin rpyHTOBHO 11eit
niaxiz nogano B poborax B. Jlazapesa, B AKUX 1a€Th-
€4 HIMPOKe BU3HAYEHHS 3aKOHHOCTI — 3aKOHHICTD SIK
TTOETHAHHS HEYXNJIbHOTO BUKOHAHHS BUMOT 3aKOHY;,
JIOTPUMAHHS 1€PAPXIYHOCTI HOPMATUBHO-TIPABOBUX
HOPM Ta HE3aNepevyHoCcTi 3aKOHY [J], Ta By3bKe BU3-
HaYeHHS — 3aKOHHICTh K CJiYBAaHHS TIpaBy opra-
HaMU JlepsKaBH i ii rpomagsaamu [6].

[MlompaBaa, KpiM T11i€i TpPagMIItHOI HACTAHOBU
iCHy€ IHJWN PsAJl IHIINUX MiAXOIB /10 BU3HAYCHHS
3akoHHOCTI. [Ipu 11bOMY Z10BOJIT YaCcTO HAETHCS PO
CUHTE3 0/[pa3y KiJIbKOX MOKJIMBUX CIIOCOOiB ii BU3-
HaueHHd. Tak, 3okpema, M. Kypouka mporonye Bu-
OKPEMJIIOBATH JIBa 3HAYEHHS TTPUHITUAILY 3aKOHHOCTI:
a) 3aKOHHICTh KOXKHOI KOHKPETHOI Aii, Ta 6) 3arajabHa
3aKOHHICTbh — BIJIIOBI/IHICTb CYCHJIBHUX BiJTHOCUH

OCHOBHUM TpUHIMIAM TipaBa [7]. 3oBciM iHIIHI
MEeTOIOJIOTIUHUN TIAXiT 10 PO3YMiHHS 3aKOHHOCTI
MIPOTIOHYE BiIOMUI BITYN3HSHUN (haxiBellb B rajysi
fopuanyroi Hayku O. Cxakyn. Ha ii mymKy, moHAT-
TS 3aKOHHOCTI CJIJT TTyMAuWTH O/Ipa3y B TPbOX ac-
MEeKTaxX: a) 3aKOHHICTh K TMPUHIUTT 6) 3aKOHHICTH
SIK METOJ[; B) 3aKOHHICTb sIK pexxuM [8]. ¥ nepriomy
3HAYCHHI 3aKOHHICTH PO3KPUBAETHCS SK TPUHIUII
JSTBHOCTI JIEp’KABHUX OPraHiB, CYCHIJIBHUX Op-
raisaiiiii, Kopropaiiii, nmocagoBux oci6 i rpomajsaH,
AKUH nepenbavae iX 3B’SA3aHICTH HOPMaMHU IIpaBa.
VY apyromy 3HadeHHi 3aKOHHICTb SIBJISIE COOOIO Me-
TOJ[ ZIePsKaBHOTO KEPiBHUIITBA CYCILJIBCTBOM, 3MICT
SIKOTO KOHCTUTYIOETHCS Uepe3 TaKi BUMOTH: OPTaHU
JEPKABHOI BJIaJM Ta OKPEMI 1ocagoBi 0co0u 3aCHO-
BYIOTB CBOI JIii Ha 3aKOHaX, y TIPOIIeci CBOTO (QyHKITIO-
HYBaHHS BOHU He BUXO/SATDH 32 M€Ki BCTAHOBJICHOI B
3aKOHI KOMIIETEHIII1, Y TPOIeci KOHTPOJIO 1 HATJISTY
3a JIisIMU OPraHiB Jiep;KaBHOI BJa/li BUKOPUCTOBY-
I0ThCs IIPaBoOBi 3acobu. I, 3pelnTolo, 3aKOHHICTh K
PEKUM BUCTYTIAE XaPaKTEPUCTUKOTO PiBHS BIIIIOBI/I-
HOCTI CyCIIJIbHUX Bi/[HOCUH 3aKOHAM 1 iJI3aKOHHUM
aKTaM, gKi MOKJIWKaHI Bi/I/[I3epPKaTOBATU IPUHITUTTN
cBOOO/N 1 CIIPaBeIMBOCTI, 110 3aKJIajeHi y Mpasi.
IIpu pomy, Ha aymky I1. PaGinoBuua, cepes 1ux
TPbOX ACIIEKTIB IOMIHYIOUUM € TJIYMaueHHs 3aKOHY
caMe sIK peKUMY Y1 CTaHy BiJIMTOBIIHOCTI CYCITIJTbHUX
Bi/IHOCWH 3aKOHAM 1 TTi/I3aKOHHUM HOPMaTUBHO-TIPa-
BOBUM akTaMm gep:xkasu [9]. IIpore, un ne HaiiGigbIn
BcebiuHe BUCBITJIEHHSI BCIX MOMKJIMBHX CIIOCOOIB
TIyMavdeHHs 3aKOHHOCTI HagatoTh 0. llemmydyenko
ta C. Bo6poBHUK. BigoBiHO 10 3alIpOIIOHOBAHOI
HUMM Kjaacudikallii, TpU BU3HAYEHHI MMOHATTS 3a-
KOHHOCTI MU MAEMO BPaXOBYBaTU TaKi BUMIpH ii TJIy-
MavyeHHS: To-TIepIiie, 3aKOHHICTDb K MPUHIIUI 3/iHC-
HEeHH JiepKaBOIO BJIa/IHUX IIOBHOBAKEHD; 110-/[pyTe,
3aKOHHICTH K IPUHITMIT MOBEAIHKN (hisudHuX 0cib y
cdepi paBa; MO-TPeTe, 3aKOHHICTD SIK MPUHITUI T10-
OyIOBH CHCTEMH HOPMAaTHUBHUX aKTiB; MO-YETBEPTE,
3aKOHHICTb SIK PEKUM COIIATbHO-TIOITUYHOTO JKNT-
Ts [10].

TakuM 4yMHOM, 3Ba)KarOyMd Ha HAsIBHICTb I[1JIOTO
PAY TIXOMIB 710 TIIYMAadeHHS 3MiCTY TTOHSATTS 3aKOH-
HOCTI 1 TIPUHIIAITY 3aKOHHOCTI, BAPTO BKAa3aTW HA Ty
POJTh, IKY BOHA BiJ[iTPa€ y MpoIieci pO3BUTKY MTPABOBOI
nepskasu. [Ipo 1i 3arasibHe 3HAYEHHS CBITYUTH Te, 10
B ynHHIi Konctutytii Ykpainu hakTiaHo BUCBITIeH]
BCI acleKTH IIbOTo TOHATTSA. My MaeMo Ha yBasi Ha-
camuepes cT. 6 (4. 2), 8 (u. 2) Ta 68 (u. 1). Cupasi,
SKIIO 3aKOHHICTH 11€ He TIIbKKU (hopMajibHa BiATIOBII-
HICTb JIili OpraHiB JIepsKaBHOI BJAA IEBHIN CyKyTI-
HOCTI UM CHCTeMi HOPMaTHBHO-TIPAaBOBHUX aKTiB, aje
e 1 BTIJIEHHST Y TIPAKTUKY JIeP>KaBHO-TIPABOBOTO Ta
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CYCTIJTBHOTO KUTTSI TPUHITUIIIB BEPXOBEHCTBA 3aKOHY,
PIBHOCTI BCIX Hepel] 3aKOHOM, CTabiIbHOCTI IIPABOIIO-
PAIKY, OXOPOHU TIPAB TPOMA/ISTH, €THOCTI PO3YMIHHS 1
3aCTOCYBAHHS HOPM TIPaBa, TO TOJIi He MOJKHA He BU3-
HATU HASBHICTh 3MiCTOBHOTO 3B’SI3KY MiXK ITPaBOBOIO
JICPKABHICTIO Ta 3aKOHHICTIO. AJKe, TOBOPAYU IIPO
3aKOHHICTD SIK OJIUH 13 OCHOBOIOJIOKHUX ITPUHITUIIIB
IpaBoBoi JiepskaBu [11], Mu He MOKEMO He BU3HABATH
iCHYBaHHSI TPSIMOT0 3B’SI3KY MizK piBHEM 3a0e3IeueH-
HS [[bOTO IPUHIIKIY Ta 6e3110CepeaHboI0 peasisalicio
B YKpaiHi KOHCTUTYIIIITHO TIPOTOJIOTIIEHOI METHU TIOI0
PO36YI0BH TIPABOBOI JIEP/KABH.

Oxpeciioroun 3aKOHHICTb SK OJUH i3 NPUHITHA-
MiB 3/IIICHEHHST OpTaHaMU JIep;KaBHOI BJIAJM CBOIX
BJIQJIHNX TTOBHOBA)KEHDb, BAPTO 3a3HAYUTH CHCTEM-
HUH XapakTep MboTo TpuHINY. ToOTO camMe TOHATTS
3aKOHHOCTI, Ha 10 3BepTae ysary B. CamoxBaios,
KOHCTUTYIOETBCS K TIOEAHAHHS PIAY BaKINBUX
npuniumis [12]. Cepen HUX KJIIOYOBY POJb Bimirpa-
I0Th TaKi: IPUHIIUIT BEPXOBEHCTBA 3aKOHY, IIPUHITUIT
€IHOCT] 3aKOHY, IPUHIUI JIOLIJBLHOCTI 3aKOHY Ta
MPUHIIAT peajibHOCTI 3akony. [lo cyTi, Bci 11 voTHpn
MPUHIIUITN TICHO B3AEMOTIOB’43aHi 1 JIOTIYHO BUILIN-
BalOTh OJINH i3 OAHOTO. Tak, BEPXOBEHCTBO 3aKOHY
O3HAYAE MiMOPSITKOBAHICTh 3aKOHY SIK BCiX HOpMa-
TUBHUX aKTiB, TaK 1 BCiX aKkTiB peasisallii mpasa. ¥
IIbOMY CEHCi MO’KHa CTBEP/XKyBaTH PO ICHYBaHHS
SKOPCTKOI 1€pApXivHOl CTPYKTYPU CUCTEMH 3aKOHO-
JIaBCTBa, Ha 4YoJi Kol cToiTh KoHcTHTYINS K OC-
HOBHUI 3aKOH JJI JIEP>KaBU 1 CyCHIJIbCTBA, 32 HEIO
CTTYIOTh 3aKOHMU, SIKUM, Y CBOIO U€PTY, TiAMOPIIKO-
BYIOTbCS BCI 1HIII IMi/I3aKOHHI HOPMATUBHO-IIPABOBI
aKkTH. €IHICTh 3aKOHY O3HAYAE HOTO OJHAKOBY [0
II0/I0 BCiX cy6’€KTIB MPaBOBIIHOCHH, a TAKOK IIO/0
Pi3HUX PEriOHIB JiepKaBU. Y 1IbOMY ILJIaHI Bi/IIIOBI-
JIaJBHICTh 3a TMOPYIIEHHS 3aKOHY HacTa€ B Oy/b-
SKOMY BUIIQJIKY HE3aJeKHO BiJl TOTO, B AKii YaCTUHI
JepsKaBU CKOEHE MOPYIIEHHS i XTO € cy0’eKTOM BUM-
HEHOTO MOpPYIIeHHS. 3a3HaueHUI MPUHITUIT €IHOCTI
3aKOHY JIOTIOBHIOETHCS IIPUHITUIIOM PiBHOCTI BCiX T1e-
pen 3aKOHOM, SIKa TAPAHTYETHCS 3aBASKHA iHCTUTYTY
PiBHOTO TIpaBa [OCTYIY TPOMAJISH 110 CYAY 3 METOIO
3aXUCTy CBOIX 3aKOHHUX TIpaB Ta iHTepeciB. Peasb-
HICTh 3aKOHY O3Haya€ (haKTHUYHE BUKOHAHHS HOTO
MPUTINCIB 1 HASTBHICTH /IIEBOT CUCTEMU KOHTPOJIO 32
OTO TOTPUMAHHSIM.

OueBUIHO, 1110 BUBHABIIHN 3aKOH 9K OJIHY 3 OCHOB-
HUX (HOPM apTUKYJIAIT Ta (ikcallii MpaBOBUX HOPM,
MU TOTO/IKYEMOCS 3 TUM, 1110 TIPUHITUIT BEPXOBEHC-
TBa IpaBa (K IeHTPAJbHUI TPUHIIUI TPABOBOI JIep-
JKaBW) 3aBXK/1 HaOyBa€ CBOTO BTLIEHHS caMe Yepes
BEPXOBEHCTBO 3akoHy. ToOTO 3adikcoBaHi Ha piBHI
OCHOBHUX JIep)KaBHUX 3aKOHIB TpaBa MafOTh He3a-

Hnepedny I0PUANYHY CUITY i He MOKYTh OyTr 3MiHemi
B Oyab-sIKiil immiit ¢popmi kpim sakony. Ile osnagae,
1110 po36yI0Ba TIPaBOBOI /IEP/KaBH, a 3HAYNTH i 320€3-
MeYeHHsT BePXOBEHCTBA MPaBa, 3aBKIU Peasi3yeThCs
yepe3 3abe3MMeueH s BEPXOBEHCTBA 3aKOHY. AJKe Y
BUTIA/IKY, KOJIU HaOIIbIT BayKJIUBI MPaBOBI HOPMU
MOKYTh 3aTlepeuyBaTHCh, 0OMEKYBAaTUCh YK CITOTBO-
pIOBATUCH Y TIPOIIEC] MiJI3aKOHHOI HOPMOTBOPUYOCTI,
BEPXOBEHCTBO TIPaBa NePEeTBOPIOETHCA Ha CyTO (hop-
MaJIbHY BUMOTY, a TIPaBOBa JlepskaBa MOCTYIIOBO CTA€
3BUYANHOIO IOPUIMYHOIO TTPUMaPOIO.

Hactynmuum — acrieKToM  BUCBITJEHHS  3MICTY
MPUHIIAITY 3aKOHHOCTI Ta MOTO 3B’SI3KY 3 MPaBOBOIO
JIEPKABOIO € PO3TJISI]] 3aKOHHOCTI SIK METOMY. Y 11b-
OMY BUTIAJIKY 3aKOHHICTh BUCTYTIAE STK METO/ JliITb-
HOCTI OpraHiB /IepKaBHOI BJQM Ta 1i TOCAOBUX
oci6. Crernudika I[bOro aciekTy 3aKOHHOCTI ITOJIsI-
ra€ B TOMY, 1[0 IIPaBOBA [IePKaBa O3HAYAE HE TiTbKU
BEPXOBEHCTBO IPaBa, a il CBOEPIAHUIN TUII CTOCYHKIB
Mixk zep:kaBoio (ii opraHamu), IpaBoOM Ta TPOMajIs-
HaMM. 3 CaMOTO 3MICTy TIOHATTS MTPABOBOI JIepsKaBU
BUIIJIMBAE, 1110 OPraHy JIeP:KaBHOI BJAAM [ilOTh He
Oy/Ib-IKUM YMHOM, & BUKJIIOYHO BiZINOBIHO /10 BU3-
HA4YeHOTro B 3aKOHI KOJIa 1X TTIOBHOBAKEHD Ta KOJIA 1X
komrteTentrii. MakTUYHO 15T TIPABOBA BU3HAYEHICTD
HISIIBHOCTI OpraHiB Aep:KaBHOI Biaan HaOyBa€ CBO-
rO BUPa3y BKe HAa KOHCTUTYIIMHOMY PiBHi. Y pi3HUX
posmimax ymHHO1 KouctuTymii Ykpainum € oxpemi
CTaTTi, B IKUX TEPENIIyIOThCS MOBHOBAKEHHS TUX
Yy IHIIUX OpraHiB Jep:kaBHOI Biaau. [Ipm mpomy
KOJIO TTIOBHOBAKEHB, SIKi BCTAHOBJIOIOTHCS HIDKUNMU
HOPMAaTUBHO-TIPABOBUMU aKTaMHU, He MOKe BUXO/IU-
TH 32 MeXi TTOBHOBaXKeHb, SIKi 3aKpillJieHO Ha PiBHI
BUIIMX HOPMATHUBHO-IIPABOBUX aKTiB. BojHouac
METO/I TIPABOBOI BU3HAYEHOCTI MMOBHOBAKEHD JIis1JIb-
HOCTI OpraHiB JiepsKaBHOI BJIau Ja€ 3Mory 3abesre-
YUTHU HE TIJTHKY HACTAHOBY HA BEPXOBEHCTBO TIPaBa, a
I TOCTIHO MiATPUMYBATH (DYHKITIOHYBaHHS TaKOTO
Ba)KJIMBOTO JIJIs1 IIPABOBOI JlepsKaBU IHCTUTYTY, SIK 1H-
CTUTYT PO3MOALTY AepxKaBHOI Baagu. ToOTo, HOpMa-
TUBHO-TIpaBoBa (hiKcallist TOBHOBAKEHD JIEPKABHUX
OPTaHiB Ma€ CBOIM HACIKOM IIle I BCTAHOBJIEHHS
CepHO3HUX OPUANYHUX Oap’epiB MIOA0 iX crmpod
BTPyYaTHCh y cepy KOMITeTeHIlii opraHiB Jep:KaB-
HOI BJIaJY 1HIIIUX T1JI0K.

[Ile opuu acnekT y TIyMadyeHHi 3MICTy IPUHIUITY
3aKOHHOCTI € HOTO POBTJISI/L Y KOHTEKCTI 3a6e3eueHHsT
3aKOHHOCTI $IK MEBHOTO JIEP:KABHO-TIPABOBOTO PEKU-
Mmy. Harojioc Ha 11bOMy acrekTi 3aKOHHOCTI € 0c00-
JIUBO aKTyaJIbHUM 3 OTJISLy Ha Te, 10 BiH A€ MOXK-
JIUBICTh BCTAHOBUTH 3B’SI30K MiXXK 3aKOHHICTIO y cepi
peasrisaltii ep:kaBHOI BTN Ta 3aKOHHICTIO y cdepi
dyskiionyBanus cycmisgbeTBa. /[lilicHo, BiKuBaroun
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TIOHATTS PEKUMY 3aKOHHOCTi, MU 3aBKIU HaroJo-
NITyEMO Ha iICHYBaHHI MPUHANMHI [BOX OCHOBHHX TIO-
JIIOCIB — CYCIHIJIbCTBA 1 fiepskaBu. Y TaKOMY BUTIAJIKY
PEKUM 3aKOHHOCTI 03HAYAE BiJIMOBIHICTD PEATHBHUX
CYCHITBHUX BiTHOCWH TUM IIPABOBUM HOPMaM, IO
3HAWNUIN CBOE BiMOGPaKeHHsT Ha PIiBHI JIEP/KaBHUX
3aKkoHIB. OnHak crenuivyHol 03HAKOIO IHOTO TO-
HATTS € Te, 110 3B’530K, SIKUI HUM (DIKCY€ETbCH, 3aB3K-
N peaisyeThest sIK JBOOIYHUIA. Vnerbes PO Te, 1110
PEKMM 3aKOHHOCTI BCTAHOBJIIOETBCS HE TIJIBKU TO/I,
KOJIM BCI peasbHi BITHOCMHM MiXK OKPEMUMHU YJieHa-
MM CYCIIJIBCTBA Ta iX TPyHaMu BiIMIOBIIal0OTh YNHHO-
MY 3aKOHOJIAaBCTBY, ajie 1 TOJIi, KOJIU caMi Il 3aKOHU
BiZIOMBAIOTH i 3a0BOJNBHAIOTH Ti 06’ €KTUBHI IOTpeOU
IIIO/I0 TIPABOBOTO PETYJIIOBAHH, SIKi (POPMYIOTHCS B
CYCIILIBCTBI, TOOTO 3aKOH OTPUMYE HAMBHIIY CILILY
HE CTIIbKU 3aBISIKU TOMY, IO BiH 33JI0BOJIbHSIE TIEB-
Hi (hopMasIbHI 03HAKH, CKIJIbKH 3aBJSIKU TOMY, 110 BiH
BI/JIIIOBi/Ia€ TIPABY SIK Mipi HAJIESKHOTO 1 CIIPABE/JIMBO-
ro. Xoua y I[bOMY CeHCi HeOOXiTHO 3pOOUTH OJIHE TIPH-
HIIUIIOBE METOJ0J0TIuHe yTouHeHHd. CIipaBa B TOMY;,
10 Y PsA/li HAYKOBO-IOPUIWYHUX IIPAIlh JIOCI 3yCTPi-
YaroThCs TaKi CJIOBOCIOJIYYEHHS, K “TIOCUJICHUN Ta
“nocsrabaennii” pexkum sakonHocti. Ha Hary mymky,
TaKWH X He MOKHA BU3HATU TIPABUJIHHUM, ajKe
B PeasbHOCTI PEsKMM 3aKOHHOCTI He MOKe MaTh CTY-
TIeHiB: BiH YU €, 4 Horo HeMae. [1lo & /10 cTymeHiB,
TO BOHU XapaKTepU3YIOTh He PEKUM 3aKOHHOCTI SK
TaKWi, a TTPABOBUN MOPSIOK, i/l TKUM PO3YMIETHCS
“cTaH yrmopsi/IKOBAHOCTI CYCHIJIbHUX Bi/IHOCUH HA OC-
HoBi 3akorHoCTi” [13]. To6TO A7 Pi3HUX CYCIITBCTB
MU MOKEMO KOHCTATyBaTH Pi3HUUN PiBEHb YIIOPAAKO-
BAHOCTI CYCHIJIbHUX BiZIHOCUH, KU MOKe KOJNBATU-
cs1y IPOMIXKKY MiXK IeBHUMU MiHIMAJIbHUMU Ta MaK-
CUMAJIbHUMU BeJIMYUHAMU. Y 1[bOMY ILJIaH1 IPABOBUI
MOPS/IOK € PE3YJILTaTOM 3aKOHHOCTI, YU TIOKa3HUKOM
TOTO, HACKIJIIBKM PEKUM 3aKOHHOCTI peasli3yeTbcsl B
MPAKTUYHOMY SKUTTI JIepsKaBU 1 CYCIIIbCTBA.

Ortxe, 3BaKAlOYM Ha TIPOBEIEHE JAOCJIiIKEHHS
NPUHIUITY 3aKOHHOCTI, MOKEMO 3POOHUTH Taki BUC-
HoBku. [lo-miepiire, came TIOHATTS 3aKOHHOCTI HE CJTiJT
3BOJINTH BUKJIIOYHO /10 chepr (DYHKITIOHYBAaHHST OP-
TaHIB JIepKaBHOI BJAAM, KOJU 3aKOHHICTh TIyMa-
YUTBCST K CYTO (DYHKITIOHATbHA BiZTIOBIIHICTD il
OKpPEeMUX JIeP:KaBHUX OPraHiB i mocagoBuUx oci6 TvM
TTOBHOBAKEHHSIM, SIKi 3aKPIllJIEHO 32 HUMU HA 3aKOHO-
JlaBYOMY PiBHi. BOHO € 3HAYHO IUPIITNM i peasi3y€eTh-

€SI SIK TOJI0 OPTaHIB JIePKABHOI BN, TaK 1 MIOJIO CYC-
ninbersa. Ilo-gpyre, BceOiYHMI pO3IJIAL 3aKOHHOCTI
SK TIPUHITUITY, METOY Ta PEXKUMY 3a3HAYAE, IO BCi TIi
TPHU ACTIEKTH TiCHO B3aEMOTIOB sI3aHi 31 CTAHOBIEHHSIM
MIPaBOBOI JIEP;KaBU, OCKLJIBKU BCI BOHU JAIOTh MOXK-
JIUBICTh peaslisyBaTH MPWHIIUIT BEPXOBEHCTBA TIPABa,
T00TO, (haKTUYHO, 3a0e3IIeUeHHs 3aKOHHOCT] (SIKe Mae
peasli3oByBaTUCh SIK CYCIIJIBCTBOM B IIJIOMY, TaK i
BciMa 6e3 BUHATKY TiJIKAMU JIePsKaBHOI BJIAAN) € THM
6e3IocepeIHiM IIJIAXOM, 3aBASKI AKOMY MOKHA Oy/1e
MepPEeBECTH PO3MOBH TIPO MTPABOBY JIEPKaBy B YKpaiHi
Ta ii TepCrieKTUBY 3 PIBHS MOJITUYHOI JleMarorii Ha pi-
BEHb ITPAKTUYHOI peastizaltii.
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Hccnedyemes codepacanue npunyuna 3aKoHHOCMU ¢ NOUUULL COBPEMENHOT HAYKU
meopuu 20cy0apcmea u npasa, a maxdice €20 naverue 0Jist PoPMUpOsanusi NPA06ozo 20-
cydapcmesa. Packpvieaemcs ouaiexmuueckas césisb NPUHYUNA 3AKOHHOCTU U NPABOGOL
2ocydapemeeniocmu, 000CHOBbIBACTNCSL CYUECTNBOBANUEe OemePMUHAUUL Mexcdy obecne-
ueHueM 3aKOHHOCU U PA3BUMUEM NPABOB0Z0 20CYIapcmaa.

The article investigates the contents of a principle of legality from positions of a modern
science of the theory of state and law, and its importance in the process of formation of a
state of law. The author shows a dialectic correlation of a principle of legality and the
rise of state of law, proves existence of concrete determinations between maintenance of
legality and the development of a state of law.

Hagiswna 6 nucronaga 2010 p.
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A.b. IYE0BUY
Jlyeancoxutl incmumym MAYIT

CNOCOBU NIAPOBJIEHHA AOKYMEHTIB Y CTPYKTYPI
MEXAHI3MY 3JIOMUHHUX TEXHOJIOTIN 3BArTA4EHHS

Haykosi npaui MAYT1, 2010, sun. 4(27), c. 119-123

IIpu cKo€nHi eKOHOMIMHUX 3N0UUHIE, KT € 0CHOBOI 3MOUUHNUX MEXHOL02Il 30azauenis,
OQOKYMEHMU CMAMb NPEOMEMamy NOCAZAnHSL 3 MEMOo10 ix No0aIbLULO20 BUKOPUCTAHHSL SIK
3aci6 ni020MOBKI MA CKOENHHS 3N0UUNY, A GLACMUBOCITE NIOPOOIEH020 OOKYMEHMA MAIOMb
BNAUG HA YMOBU Mma xapakmep ix suxopucmanis. /losedenns niopobku doxymenmisc mae
€601 IOMINHOCMI T cneyudiky, sKy nompioHo 6paxo8ysamu npu Pociioyeanii sk 0CHOG-
HUX 310YUNI8, MaK i ni0poOKu QOKyMenmie ma ix BUKOPUCTAHSL.

TlocnimkyBara mpobieMa TPYHTYEThCS Ha OC-
HOBHUX TIosioskeHHAX Koncruryiii Ykpainu, Kpumi-
HasibHOrO Koziekcy Ykpainu Ta iHIIINX HOPMATUBHUX
aKTax.

Posrstnemo criocoOu migipoOieHHst TOKYMEHTIB
y CTPYKTYPi MeXaHi3My 3JIOYMHHKX TEXHOJIOTiiT 30a-
rayeHHsI.

AKX eBiunTL aHAMI3 CITIAYOT TPAKTUKH 1 CTTeliab-
HOI JliTepaTypu, TOKYMEHTH, 10 CKJIQAI0ThCs 1 BU-
KOPUCTOBYIOTHCS Y TOCIIOAAPIOBAHHI, I APOOIIOI0OTH-
€1 Ta BUKOPUCTOBYIOTHCS Y BUTJISIT 3aCO0IB CKOEHHS
TAaKUX eKOHOMIYHUX 3JI0UMHIB, 9K 3aBOJIO/IIHHSI Uy-
sxuM MaitaoM (ct. 190, 191 KK), dikTuBHe migmpu-
emuuirreo (ct. 205 KK), yxunenus Bijx cruiatu 1o-
natkiB (cr. 212 KK), maxpaiictBo 3 dhiHaHCcOBUMU
pecypcamu (ct1. 222 KK), neranizartis (BifMuBaHHS )
IPOIIOBUX KOIITIB Ta iHIIOrO MaiiHa, 3106y THX 3J10-
yuHHUM TEaxoM (1. 209 KK) Tain. [1]. IIpu ckoen-
Hi 3a3HAaYEHUX 3JI0YNHIB, SIKI € OCHOBOIO 3/I0UNHHUX
TEXHOJIOTIi 36arayeHHsi, JOKYMEHTH CTalOTh TIPe-
MeTaM# MOCATAaHHS 3 METOI0 1X TOAAJIBIIOT0 BUKO-
PUCTAHHS SIK 3aCi0 11 ATOTOBKY Ta CKOEHHS 3I09MHY, &
BJIACTUBOCTI MiZIPOOIEHOr0 JOKYMEHTA MAIOTh BILIHB
Ha YMOBHW Ta XapakTep X BUKOPUCTaHH:. B MexaHi3-
Mi 3JIOYMHHUX TEXHOJIOTiil 30araueHHs HelpaBAMBi
JMOKYMEHTH BUCTYTAIOTHh €IMHUM ab0 HalbiIbI 1mo-
MIMPEHUM 3ac000M JIOCATHEHHSI 3JIOYNHHOT METH —
HE3aKOHHOTO 3aBOJIOJIIHHSA MaifHOM ab0 o/lepyKaHHs
HE3aKOHHOTO JIOXO/Y 1HIIUM HIJISIXOM.

Ananiz KpUMiHQJIBHUX CIIPaB MOKA3ye€, 10 TPU
PO3CITilyBaHHI 3JI0UMHIB, MOB’SI3aHUX 3 MiAPOOKOIO
Ta BUKOPUCTAHHSAM MiAPOOJIEHUX JTOKYMEHTIB, [0
KPUMIHAJIBHOI BiAIMIOBIIAJILHOCTI MPUTATAIOTHCS, SIK

MPaBUIIO, 0COOH, SIKi BUKOPUCTOBYBAJH MiAPOGIEH
JOKYMEHTH, TOOTO CKOIJIM OCHOBHUM 3JIOYMH IILIsI-
XOM BWKOPHMCTAHHS TiApo6aeHoro gaokyMenTta [2].
[Migpo6moBadi K, K IPABUIO, A CAIACTBA 3aJIU-
HaioThest HeBimomumu. B 74 % kpuminaabHUX CIIPaB,
y BUIAJKaX IPYNOBOTO CKOEHHS 3JI0YMHIB, CIIPABU
MO0 MiAPOOKK MOKYMEHTIB BUILISAINCSA A0 OKpe-
MOTO TIPOBA/IKEHHS 1 CJIJICTBO TPU3YIUHSIIOCS Ha
mizcTasi TOro, M0 0co0Y 3JI0YMHIIA He OYJI0 BCTAHOB-
sgeno. [IppyunHamMu TakuxX pe3ysabTaTiB PO3CiayBaH-
HSI € TIePeIyCiM MCUXOIOTiYHE CTABIEHHS CITITINX 710
MiIPOOKN TOKYMEHTIB, SIK JI0 HE3HAYHOTO 3JI0UHHY,
Ha JIOKa3yBaHHsI sIKOTO BOHU He 6aKaloTh BUTPAYaTH
cun i yac. Hemamosnauynum hakTopoM € HefocTat-
HiCTh 3HAHb MPO CMOCOOU MiAPOOKY JOKYMEHTIB, IX
O3HaK Ta BiJICYTHICTb HAaBUYOK BUKOPUCTAHHS ITEl
iHopMaltii y po3iryKoBiil i ciiuiii gisisibHOCTi. Take
CTaBJIEHHS /IO THAPOOKH JOKYMEHTIB y 6ararbox BH-
Magrax € IPUYNHOIO TIOBEPHEHHSA KpI/IMiHaJIbHI/IX
CIIpaB MPO €KOHOMIUHI 3JIOUMHM HA JIOJIATKOBE PO3-
CJIITyBaHHSI.

[Tpu po3ciriayBaHHi miAPOOKH JOKYMEHTIB y cepi
eKOHOMIKHU CJIi PO3PISHATU cI1oco0u MmigpobKu 10-
KYMEHTIB i ctocoOM BUKOPUCTAHHS HiAPOOIEHUX 10~
kyMmenTiB. I1i aBi okpeMi il yacTo mepenbadaroThest
onHieio ctattero KK, ayme moBuHHI 10Ka3yBaTUCA OK-
pemo. Kpim 1iboro, ziii 3 BUKOpUCTAHHS TAPOOICHO-
TO IOKYMEHTa MOKYTh OXOTLITIOBATUCS 06’ €KTUBHOIO
CTOPOHOIO OKPEMUX €KOHOMIYHUX 3JIOUUHIB, TOI SIK
migpobKa JOKYMEHTIB 3aBKAN € OKPEMUM CKJIa[0M
snounny. /lokasyBaHHs THAPOOKH JOKYMEHTIB i BU-
KOpUCTaHHS TAPOOJEHNX JOKYMEHTIB Ma€ CBOI Bijl-
MiHHOCTI i crierdiky, siky TpebGa BpaxoByBaTH IIPH
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PO3CJIiLyBaHHI SIK OCHOBHUX 3JI0YMHIB, TakK i 1mipo0-
KU JOKYMEHTIB Ta IX BUKOPUCTAHHS.

Cnoci6 migpobkn HOKyMeHTa — 1I¢ CyKYIHICTD
TeXHIYHUX 3ac00iB Ta IPUAOMIB, 32 JOIIOMOIOIO IKIX
BHOCATBCA 3MIHM /IO TIEPBUHHOTO 3MICTYy JiliCHOTO
NOKYMEHTA, BUTOTOBJSAETHCS (ODOPMIIOETHCS) YU
3aTBEPIKYETHCS TTOBHICTIO ab0 YaCTKOBO 3aBiOMO
HEINPaBIUBUN JIOKYMEHT. Y 3B'S3Ky 3 Pi3HOMaHIT-
TSIM Yy Cy4dacHiil YKpainu HOCIiB iHgopMaltii, Ha SKUX
CTBOPIOIOTBCSI Ta ICHYIOTb OMIIiiiHI JOKyMeHTH,
KOKeH 3 SKUX Ma€ CBOI, IpUTaMaHHi TiJbKU HOMY
BJIACTUBOCTI, IOILILHO OKPEMO POTJIAHYTH CIIOCOOU
MiZIPOOKHU TIAEePOBUX, EJICKTPOHHUX 1 MJIACTUKOBUX
JIOKYMEHTIB.

IIpu ckoenni 370unHIB ¥ cepi eKOHOMIKHU 3J10-
YUHII TMOPS 3 BUKOPUCTAaHHIM BiKe BIJJOMUX 1 Jie-
TAJIBHO OMUCAHUX y KPUMIHATICTUYHIN JiTeparypi
CIoco0iB  MiApPOOJEHHS —IAlepOoBUX JOKYMEHTIB
(mimyucTKa, BUTpaBJieHHd, TONUCYBAaHHS TONIO) BU-
Haxo/ATh HOBI, OLabnI fockoHaIl criocobu. Y IX oc-
HOBY MOKJIQJICHO BUKOPUCTAHHS IOCATHEHD Cy4aCcHOI
HAayKM 1 TEXHIKW, /10 SKUX HaJeKaTh KOMIT'IOTEPH i
nepudepiss (ckaHep, MPUHTEP), KOMIIOBAIHHO-PO3-
MHOKYBaJIbHI anaparu, (axen [7]. OcobausocTi 3a-
3HAYEHUX TEXHIYHUX 3aCO0IB BIIMBAIOTH HA TAKTUKY
MIPOBE/IEHHST OKPEeMUX CJIYUX [[iid, TTPU3HAYEHHS 1
TTPOBE/IEHHS eKCTIEPTHUX JIOCTI/IXKeHbD 1 J0Ka3yBaHHS
€KOHOMIYHMX 3JI0YMHIB.

3yCTpivaloThess TAKOXK 1 BUIIAAKK HigpoOKy Bix-
OUTKIB IMeYaTOK 1 IITAMIIB 3a ZOIOMOIOI0 Cy4acHOI
KOTI0BAJIbHO-PO3MHOKYBAJIbHOI TEXHIKU, a TaKOXK
BUTOTOBJICHHSI ME€YATOK i IMTAMIIB SIK KyCTapHUM,
Tak 1 BUPOOHUYUM CII0cOO0M (32 HifpoOIeHuME 3a-
ssekamu). CJriji 3ayBakuUTH, 10 B JOKYMEHTOO0Iry
VipaiHu BUKOPUCTOBYIOThCS JIBa PisHOBHIM GJiaH-
KiB: ¢ipMoBi Ta GJaHKH cyBOpoi 3BiTHOCTI. SKINO
hipMOBi GIAaHKHU TTPOEKTYIOTHCS Ta BUTOTOBJISAIOTHCS
cy6’ekTaMu TAPUEMHUIITBA abo 3a iX iHII[iaTHBOIO
iHmmMy cy6’ekTaMy MiANPUEMHMITBA, TO OJaHKU
CYBOPOI 3BITHOCTI BUTOTOBJSIIOTHCS JIHUINE 3a Jlep-
JKaBHUM 3aMOBJIeHHsIM Ha (abpukax Jlepsk3Haky
Ykpaiau i MaroTh BiZIMOBIIaTH BU3HAYEHUM BUMOTaM
TO/I0 X BUTOTOBJIEHHST, BAKOPUCTAHHS Ta 30epiran-
Hs1. ITommpenoio € i miapoOKa MiANuciB, K Tpaau-
1iiTHa, TaK i 3 BUKOPUCTAHHSIM CYyYaCHUX TEXHOJIOTIH
(ckamyBaHHS 3 HACTYITHUM PO3JIPYKYBAHHIM ).

Criocobu  migpoOKy  €JTEKTPOHHUX JIOKYMEHTIB
4acTo IOB'sI3aHI 3 HECAHKIIOHOBAHUM JOCTYIIOM
/0 KoMmIT'toTepHux cucteMm. Hampukian, 3akop/oH-
Ha MpaKTUKa CBiAUNTH, 110 moHax 80 % 3/04nHIB 3
BUKOPUCTAHHAM MiZAPOOJEHUX €JIEKTPOHHUX OKY-
MEHTIB CKOIOIOTHCSI CIIBPOGITHUKAMM KOMIAHIN Ta
GaHKiB, IKi MAIOTh ZOCTYI 0 KOMITIOTEPHUX MePesK

Ta cucreM, abo ocobamu, SIKi paHilIe MpaIoBaId Ha
Taki Kommanii (Tak 3BaauMu “iHcaiinepamu’) [8]

ITizpobOKa eIeKTPOHHOIO JOKYMEHTA 3AiHCHIOETD-
CS TIUITIXOM CTBOPEHHST 260 0(hOPMITEHHST 3a3/1aJIeTi/Th
HETIPABANBOTO €JEeKTPOHHOTO JOKYMEHTA 3 MOMAJb-
IITUM HOTO BBEJICHHSAM JI0 €JIEKTPOHHOTO JIOKYMEHTO-
06iTy KOMIaHii 41 CUCTEMU eJIEKTPOHHUX TLIATEKIB.
Bunaaku BHecenHs 3MiH 710 0QiliitHOTO €JIEKTPOHHO-
rO JIOKyMEHTa HaM He BiJIoMi, X04a IMOBHICTIO BUKJIO-
YUTH IX ICHYBaHHSI HEMOXKJIMBO, He3BaXKalouu Ha
CKJIIHICTD MTPOLeAypHU TiapoOKku. BHeceHHs 3MiH 110
€JIEKTPOHHOIO JIOKYMEHTA 1oTpedye ranboKnX 3HaHb
13 MpoTpaMyBaHHsI, OCKIJIBKYU JIJISI OTPUMAHHS JIOCTY-
Iy 0 3MICTy €JEeKTPOHHOrO JOKYMEHTa HeOOXiIHO
OTPUMATH HECAHKITIOHOBAHWH OCTYIT JI0 CUCTEMU
TOKYMEHTOOOITY, sTKa, SIK TIPABUJIO, 3aXUIIEHA, a THCIIS
I[HOTO PO3KOAYBATH CaM JOKYMEHT, TOOTO Tiaibparn
€JIEKTPOHHO-TIM(POBHUI  TIAMKC, TICAS YOTO 3aKO-
JIyBaTH HOTO UM CAMWUM KJiodeM-Tiporpamoio. [lpu
BUSIBJIEHHI 1 I0Ka3yBaHHi CIIOCOOY TiZPOOKH €JIeKT-
POHHOTO JIOKYMEHTa CJIi/l BPaXOBYBaTH OCOBIMBOCTI
[POrpaMHOTO 3abe3reyeHHst, sIKe BUKOPUCTOBYETCSI
111 QYHKITIOHYBAHHS €JIEKTPOHHOTO IOKYMEHTOOOITY
Ta 3a6e31eyeHHs JOCTYILY JI0 HbOTO, a TAKOK 0COO/IH-
BOCTi cepTU(DIKATIiB BIIKPUTOTO 1 3aKPUTOTO KJIIOUIB
€JIEKTPOHHOTO 1TN(POBOTO MiAMUCY.

[IpakTka TTPaBOOXOPOHHUX OPTAHIB YKpaiHuU i
3apyOiKHMIA JOCBI/] CBIAYNTB IIPO TOSIBY Ta iHTEHCUB-
He 3POCTaHHS KiJIBKOCTI BUMAJIKIB iHTEJIEKTyaTbHOI
MPOOKN Ta 3JTOYNHHOTO BUKOPUCTAHHS EJICKT-
POHHUX [OKyMeHTiB. Hampwkiaz, BUKOpUCTaHHS
HEMPaBAMBUX ~ MIKOAHKIBCHKUX — PO3PaXyHKOBUX
JIOKYMEHTIB 3 METOIO 3aBOJIOJIIHHA Uy:KUM MalHOM,
danmbendikartiss criBpobiTHHKaMKU GaHKIB BHYTPIIII-
HiX 6aHKIBCbKUX JIOKYMEHTIB 3 METOIO TIOTIOBHEHHS
BJIACHOTO paxyHKa, reHepallisl 3a3/ajerijib Helpas-
JIMBUX €JEKTPOHHUX PO3PaXyHKOBUX JOKYMEHTIB,
npuabaHHs TOBapiB y Mepeski [HTepHeT 3 BHKO-
PUCTaHHSAM BUKPAJIEHUX YyKUX HOMEPIB OGaHKIBCh-
KHUX TJIATIKHUX KapToK Toto |3, 105].

ITizpobka OaHKIBCBKMUX IIJIACTUKOBUX KapTOK,
SIKa € Iy’Ke PO3MOBCIOKEHOI0 Y KpaiHax 3 PO3BUHE-
HUMU CUCTEMaM¥ eJTeKTPOHHUX TIIaTeXiB, HabyBae
3pocTanis i B Ykpaini. 3acToCyBaHHS TIJTACTUKOBHUX
KapTOK B YKpaiHi 30LIbIIYETHCS y IeOMeTPUYHiil
porpecii, pa3oM 3 BUIIAAKaMU iX IiAPOOKH Ta LIax-
paiicbKOro BUKOpPHUCTaHHA [4].

Criocobu migpoOKy MIaCTUKOBUX KaPTOK MOKHA
posisnTy Ha ABi Besnki rpynu: 1) migpobxra gaitictoi
KapTKU; 2) BUTOTOBJIEHHS (DaIbIIUBOI KAaPTKU.

[Tigpob6ka miiicHol KapTku — 1€ (isuyHa 3MiHa
iH(opMmartii Ha TOBEpXHi KapTKH Ta MEePeKOyBaHHS
eJIeKTPOHHOI iH(hopMallii Ha MarHiTHIN CTPivIl 3 Ha-
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CTYITHUM ii BAKOPUCTAHHSM. 3 ITi€10 METOIO BUKOPHUC-
TOBYIOTBCSI BUKDaJ€eHi, 3HaiieHi abo BIaCHI KapTKU.

3wmina indopmaiiii Ha TOBEPXHi KapTKH MIJISIXOM
nepeOuUBaHHs peabehHUX 300pakeHb ab0 3aMiHU
MiTACY IepsKaTessd Ha TTOBEPXHi KaPTKU TIOJATAE Y
3MiHi BUOHTHUX peTbeHIX 306paskeHb Mudp Ta GYKB
Ha NJIACTUKOBI. SMiHU HA TOBEPXHI KAPTKU BHOCSATD-
csl MIJISIXOM 3aMa3yBaHHs 4ysKOTO miamucy 011010
dapboro abo 3aKIEI0BAHHS CMYZKKOIO O1J10T0 marepy
i manecenHs mignucy iHmoi ocobu. 3mina indopma-
1Tii Ha TIJTACTUKOBI TTPOBOJIUTHCA 32 JIONMIOMOTOIO Tep-
MOOOPOOKY — HArpiBaHHS KAPTKU 3 TIOTIEPEAHIM 3Pi-
3aHHSIM OPHUTBOIO a00 3aTHPAHHSIM IIEM30F0 JIiTEP Ta
nudp i3 3aMiHOIO TX HA HOBI, IIJISTXOM HaKJICIOBAHHS
Ha KapTKY TIIBKY 3 HAHECEHUMU PEKBI3UTaMU 3 T10-
TATBITIM BUIABJIE€HHSIM HATIUCIB.

ITepekomyBaHHS MaTHITHOI CTPIYKH SIBJISIE COOOIO
3MiHy iHdopmartii, ska B Hiit MictuThest. eit cmoci6
€ G craaaHuM i moTpeby€e GIMBIIN TOCKOHATIOTO
Ta JI0POroro obagHans. 3 Mi€l0 METOI0 BUKOPUCTO-
BYETbCS CHEIiabHUMN TpUIal — JeKoep, AKUi 1mpu
3'€/IHAHHI 3 KOMIT'IOTEPOM 3UUTYE Ta PO3KO/IOBYE iH-
dopmaitito, ska MiCTUTbCS HA MArHITHIHN cTpiuli. 3a
OTO JIONIOMOTOI0 TAKOXK MOSKJIMBO BHECTH HOBY iH-
dopmariito 10 mMaruitHOi cTpiukn. OcobaBoCTAMU
I[bOTO CIIOCOOY € Te, 10 3JI0UYNHII BUKOPUCTOBYIOT
He Jmiie BUKpazeni abo 3arybseni KapTku a i ¢Boi
ocobucTi. Sk mpaBuiIo, Taki KapTKM BUKOPHUCTOBY-
FOTHCS 11T Yac PO3PaXyHKiB 3a peyi Ta mocyayru. [Ipn
BUKOPHWCTAHHI TAKOl KapTKU BCi 30BHIINIHI PUCH He
3MiHEHi 1 TOMy BOHA He BUKJIUKAE MiIO3PU Y TIPO-
nasiid. Xoya, 3riJiHo 3 IHCTPYKILSMHU, IPOJIaBellb IPU
MPUAHATTI TaKOT KapTKU JI0 TIaTeKy 30008’ I3aHMi
3BipuTH in(opMaIiiio Ha MarHiTHii CTPIYIL, SKa APY-
KYETHCS KACOBUM allapaToM Ha CJili, 3 iHdopMaltieo
Ha TTOBEPXHI KapTKH, ajie BOHU HE 3aBXKIK 1€ PoO-
JISITh, OCKIJIBKY BCTYTAIOTh Y 3MOBY 31 3JIOUMHIISIMHU.

Ilpyrum croco6oM TmiapoOKu € TIOBHe BUTOTOB-
JieHHs (haIbIIMBOI KapTKHU, TaK 3BaHE IaxXpalicTBO
“6imoro mmactuky”. Tlojsrae BiH y BUTOTOBJIEHHI
KapTKN 3 BUKOPHUCTAHHSM YHCTOTO IMMAaTKa TLIac-
THKY, Ha SIKHH HAaHOCSATHCS BCi HEOOXiAHI PeKBi3u-
TH, BKJITIOYAIOUN MarHITHY CTPiUKY, Ha 3Pa30K SKOI,
SIK TIPABUJIO, BUKOPUCTOBYETBCS BijleormiBka. Taka
KapTKa 30BHI BUTJISIJIAE STK CIIPABIKHS i TPUUMAETh-
Cs AK JI0 CTJIaTH B KPAMHUIIAX, Tak i GaHKOMaTOM
g oTpuMaHHd TOTiBKU. I[loBHE BUTOTOBJIEHHS
GanpiuBOi KapTKU Ma€ /1Bl (hOpMU: a) BUTOTOBJIEH-
Hs (HaTbIIMBOI KaPTKH, KA He iCHyBaJIa i He BUILYC-
Kasacst 6aHKiBChKOIO YCTAaHOBOIO; ) BUTOTOBJIEHHSI
nyb6aikary icHylouoi KapTku, IKUil 3abesmeuye 10-
CTYI JI0 4yKOTO OaHKiBCHKOTO paxyHKa, Tak 3BaHe
KJIOHYBaHHS KapTOK.

BuroroBsiennst hasbIuBOi  KapTKM Ma€  CBOi
0COOIMBOCTI, SIKi HOJISATAIOTH Y TOMY, IO 3JIOYIHIIL
BUKOPUCTOBYIOTh PEKBI3UTH KapTKW, sIKi OyJIu 3Te-
HEepOBaHi CTeIiaTbHIMK TIPOTPAMHUME 3aC00aMH.
3a ocTanHimMu focaipkeHHsaMu 15 ¢cnpob 1ocTaTHBO
IS TOTO, TI06 3reHepyBaTH HoMep 6aHKIBChKOT KapT-
ku. Taka renepailisi HoMepa KapTKU € MOKJIUBOIO,
OCKIJIbKY B ii ITpolieci BUKOPUCTOBYIOTHCS TI€BHI Ma-
TeMaTHYHI aJTOPUTMU TEePETBOPEHHsT HoMepa GaH-
KIBCBKOTO paxyHKa JiepKaTess KapTKU, SKUH MOKe
OyTH OTpUMaHWii 3a JOTIOMOrOI0 KOPYMIIOBAHOTO
criBpobitHuka OGanky. Taki mporpamu, sIki mpario-
I0Th 3a QJIrOpUuTMamMu OGaHKIBCHKOTO IPOrPAMHOIO
3a0e3IeUeHHs], 1110 TeHEPY€E HOMEPH ILIATIKHUX Kap-
TOK, MO’KHa TIpuzdaru HaBiTh B IHTepHeTi. CBiTOBil
MPAKTHIN BiOMI TaKOK BUIAAKK, KOJH CIIBPOOIT-
HUKN OAHKIB TIOBIIOMIISITN 3JIOUNHIISIM HOMepH GaH-
KiBCBKUX KapTOK, SIKi e He Oy emitToBani. Buro-
TOBJICHHST AyOJKATY KapPTKU MOJISATAE Y KOTHIOBaHHI
Ha HEe3aKOHHO Mpuibany KapTKy abo BJIacHy KapTKy
3JIOYMHILA 1HPOPMAIIio PO KapTKy i 6GaHKiBCHKUIA
paxyHOK iHIIOI 0co6M, a TAKOK MOBHE BUTOTOBJICH-
Hs1 AyOiKaTy KapTKHU iHINOI, SIK TIPaBHUJIO, 3aMOKHOT
ocobu.

Haii6inpmr sxicui migpobieni KapTku 0 ocTaH-
HBOTO Yacy BUTOTOBJISIIUCS 3J0YMHHUM YTPYIO-
BanHsMu Kpain [liBgenno-Cxignoi Asii. Ha cporom-
Hi CBITOBI eKclepTH HailSKiCHIIMMU IigpoOKaMu
BBA)KAIOTh KAPTKW, BUTOTOBJIEHI HA TEPUTOPii KpalH
CH/.

OKkpeMuM Pi3HOBUIIOM 3JIOYHUHHOI isSLTBHOCTI,
0B’ 13aHO] 3 1MiAPOOKOI0 GAHKIBCHKUX KapTOK, € He-
3aKOHHE 3aBOJIOJIIHHA iH(OpMaIli€lo PO PeKBi3UTH
KapTKH, AKi B MOAAJIBIIOMY BUKOPUCTOBYIOTBCH JIJIS
miZgpoOKY AiIICHUX 1 BUTOTOBJIEHHS (DAJIBIINBUX Kap-
Tok. Ha chorofsi icHye Kijibka croco6iB oTpuManHs
takol indopwmariii, cepen sikux: 1) “ckimminr” — He-
3aKOHHE KOIioBaHHS iH(dOopMalii, sSKa MiCTUTBCS
Ha MarHiTHIN CTPivIll Ii/l Yac pPO3PaxyHKiB 3 BUKO-
PUCTaHHSIM KapTKHU (B TOTEJIX, pecTopaHaX, Kpam-
HUIISX); 2) HECAHKIIIOHOBAaHUI JOCTYII 10 6a3 JaHUX
GaHKIBCHKUX YCTAHOB 1 MIATIPUEMCTB, B SKHUX Mic-
TUTHCS iH(OpMaIlisi PO PEeKBi3UTH KapToK; 3) He-
3aKOHHE BCTAHOBJECHHS B GaHKOMaTax OGJaHAHHS
JUIST KoTiloBaHHsT iH(opMallii 3 MarHiTHOI CTpiukn
KapTKY 1 MiATASIyBaHHS MEPCOHATBHOTO ieHTI(i-
KaIlifHOTO KOJIY/BCTAHOBJICHHS HECAHKITIOHOBAHUX
GaHKOMATiB; 4) oTpuMaHHs iHMOpPMAIll IISIXOM
JOCJIIKEHHS CMITTs B oicax I MOMEIIKaHHAX 0ci;
5) oTpuManHs Takoi iHGopMariii IsIxoM 0OMaHy.

“CKiIMMIHT” € HAUTIOIUPEHIITNUM CIIOCOOOM 3aBO-
JIOIiHHA iH(OPMAIIIEI0 TIPO PEKBI3UTH OGaHKIBCHKOI
m1acTukoBoi kapTku. llossirae BiH y HE3aKOHHOMY
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KOIIIOBAaHHI CIIBPOOITHUKOM PeCTOPamy, roTe/o abo
KpaMHUIT iHGopMaIrii Ha MarHiTHIN CTPiUIli KapTKH.
Konm kmieHT po3paxoBYEThCs, BiH Mepeaac KapTKy
odirianTosi un iHuIi 0c006i, AKa npuiiMac ii 1 oII-
gatu. Ilig yac 3HATTS indopmartii 3 MarHiTHOI CTpid-
KU B CIEIiaJbHOMY TepMiHaJl /I8 BUTOTOBJICHHS
cainy (deka), 0coba KOMIt0e 3MiCT MarHiTHOT CTPIYKH
Ha BJIACHUU TPUCTPIii, Tak 3Banuii “ckimmep”. Cyuac-
Hi “ckiMMepn” MaloTh PO3MIp CIPHUKOBOI KOPOOKH i
MOKyTb B™itatu 710 200 HomepiB kapTok. Taka orre-
partis 3atimae 1-2 cexkynaun. B Ykpaini “ckiMmminr”
MOIMUPEHUI B OCHOBHOMY B M. KH€BI, K TIPaBuUIIO,
B JIOPOTUX PECTOPaHaX, PO3TAITOBAHUX y TIEHTPi Mic-
ta. [loTrepmisimMu B OCHOBHOMY CTAalOTh 1HO3EMIT],
SIKi PO3PAaXOBYBAJNCS 3 BUKOPUCTAHHSIM KapTok. Ha
ITHOMY BU/Ii 3JIOYMHHOI ISITBHOCTI CEIiali3yI0ThCs
OpPTaHi30BaHi 3JI0UMHHI TPYTIH, STKi MAIOTh MI>KHAPO/I-
Hi 3B’SI3KU.

HecankmionoBanuit goctyn jgo 6a3 gaHux OGam-
KiBCbKUX YCTAHOB IANPUEMCTB Ta [HTEepHET-KpaM-
HUIlb 3/IHCHIOETBCA XaKepaMU 3 BUKOPUCTAHHAM
BcecBiTHBOI iH(hopMarliiinoi mepexi [nTepHert. ¥ 110-
JIATIbIIIOMY BUKPaJIeHA TAKUM YMHOM iH(hOopMaIllig Bu-
KOPUCTOBYETBCS JIJISI TIPOJAKY PEKBI3UTIB KapTOK Y
Mepesxi [aTepHer, 11iHa Ha ki csarae Bijg 40 1eHTiB 10
5 monapis CIITA, 3a/1eKHO BiJl CTYIIEHS 3aXUIIEHOCTI
KapTKU 1, BIAMOBIZIHO, 10 CyMU TPOIIIEH, SIKy MOKHA
oTpuMaTH. Bysam BUTAIKW, KOJU XaKepH BUMAarain
BijI KePIBHUIITBA TiTPUEMCTB Ta KPAMHUITh BEJINKI
CyMU TPOIIEH, MOTPOKYIOUN PO3MICTUTH iH(popMa-
1i10, BUKpajeHy 3 ix 6a3 ganux, B Iurepreri. Ocran-
HIM yacoM Xxakepu 3 Ykpainu i Pocii BBakaioTbCs
HalikBasmidikoBanimumu y miii cdepi. 3a maHuMu
amepukancbkoi rasern “Hpio-Mopk Taitmc”, Yipai-
Ha Ma€ HaiGIMbINI y CBiTI pUHOK 30yTy PEKBI3UTIB
YY;KUX IJIACTUKOBUX KAPTOK, SIKi 3T0/I0M BUKOPUCTO-
BYIOThCS JI71st BATOTOBJIEHHS 11 APOOJECHUX KAPTOK, Ta
JUISE KYTIBJI TOBAapiB 3a JIOITOMOTOI0 BCECBITHHOI Me-
pexi [aTepuer [6].

HesakoHHe BCTaHOBJIEHHsT B OaHKOMarax o00-
JIAJTHAHHS 77T KOToBaHHs iH(opMalii 3 MaraiTHOI
CTPIYKM KapTKU 1 MATISAYBAHHS TIEPCOHATBHOTO
imeaTudiKaIiitHoTo KOy /BCTAHOBIEHHS HECAHKITIO-
HOBaHWX GAHKOMATIB € He IyKe PO3MOBCIOMIKEHUM,
ajie I0CTaTHBO ePEKTUBHUM CITOCOOOM 3aBOJIOIHHS
iHopMaItiero mpo pekBisuTH GAHKIBCHKUX KapTOK.
Y @panmnii i Bemukobpuranii 6yau  3adikcoBaHi
BUIAIKM BCTAHOBJIEHHSI HECAHKIIIOHOBAHUX OGAaHKO-
MaTiB, siki Oysiu ocHaleHi obJsafHaHHIM, HeOOXij-
HUM JIJIS KOTToBaHHs iH(dopMarltii. BecranoBieHHs B
GankoMaTax oOJIaHAHH JIst KOTiloBaHHs iHdopma-
11ii 3 MArHITHOI CTPIYKY HEOHOPA30BO MAJIO MicCIIe SIK
y Kpainax 3axony, Tak i B Pocii. Hanmpukman, y Moc-

KBi OyJ1a 3aTpUMaHa TpyIa CTYAEHTIB, AKi BUTOTOBH-
JIN CHeliaJbHUI MPUCTPIiL, 110 OYB MPUKPIILIeHUI
710 6aHKOMATY B MICIli, Ky/IH BCTaBJISIETHCS KapTKa, a
crieTriabHA BiZleoKaMepa 3aMnucyBasa TepCoHATbHUT
inentudikamiitanit Homep. CreniaapHUN TPUCTPIi
HaJiitHO KpinuBcst 0 6ankomary i 6yB modapbosa-
Huit y iioro xomip. [licsa orpumanns idopmartii mpo
KapTKy 3JI0YMHII BUTOTOBJISINA AyOJiKaT KapTKu i
OoTpUMYBaJI GE3MEKHUI JIOCTYTI /10 paxyHKa. B pe-
3yJIBTATI IM€T 3JI0UNHHOI JiSJIBHOCTI MTOCTPAKIAJIO
6m3bK0 200 0cib, a 3I04KMHIL 3aBOJIOIIIN TPOIIOBH-
MU KomTaMu Ha 3araibHy cymy 700 tuc. moa. CHTA
[8].

Otpumanns iHdoOpMAaIIii MJISXOM aHATI3y CMITTS
ToITMpeHe B KpaiHaX 3 PO3BUHEHOIO eKOHOMIYHOIO
ingpacTpykTypoio. Ilossrae BiH y anajiszi Bcix ma-
[epiB, K BUKUAAIOTHCA Ti€r abo iHIIOW 0co6oro.
OcobMBY yBary 3JIOYWHIN 3BEPTAOTH Ha CIIMTH —
ek, BUOUTI Ha CIIEIiaTbHOMY TepMiHai B PE3YJIb-
TaTi PO3pPaxXyHKy 3 BUKOPUCTAHHSIM ILJIACTUKOBOI
KapTky abo 3 GaHKOMaTy PO 3aJMIIOK KOIITIB Ha
PaxyHKy, 3BiTH 3 6aHKY PO CTaH paxyHKa ocoOu i
JINCTH, B IKUX TTOBIZIOMJISIETHCS TIEPCOHAIBHUM i/1€H-
Tudikaiitnnii HoMep KapTKH, IepCOHANbHI JIaHi ITPo
0co0y, siki BUMararoTh OaHKU MPU BIZIKPUTTI paXyHKa
TOIIO. Y pe3yJabTaTi TakKuX il 3JI0UMHIN OTPUMY-
10Th iH(OopMaIIio npo Homep GaHKiBCbKOTO paxyHKa,
pekBisuTH GaHKIBCbKOI KapTKH, IOIITOBY aApecy i
KO/ 0COOH, SIKi B TIOAQJIBIIIOMY BUKOPHCTOBYIOThCSI
VIS T IPOOKY Ta HE3aKOHHOTO OTPUMaHHsT OaHKiBCh-
kuxX KapTtok. OcTaHHE Mae Micie, KO 3JIOYMHII,
SIKI BOJIOJIIOTH JIOCTaTHHOIO 1hOpPMALi€l0 0COOUCTO-
TO XapakTepy, 3’ ABIAIOTHCA 0 GAHKY MOTEPIIIOTo 3
3asBOIO TIPO BTPATy KapTKK Ta/abo 3MiHy MOIITOBOI
aJIpec 3 MPOXaHHAM HJICJIATH HOBY KapTKy 32 HO-
BOIO a/Ipecoio; abo /10 iHIOro GaHKy 3 3asBOIO MPO
BIJIKPUTTSI KapTKOBOIO PaxXyHKa, BUKOPUCTOBYIOUU
indopmariito 3 KpeMTHOI CIPABU TTOTEPITITIOT 0COOM.

Otrpumanns indopmarii npo ocoby 1mastxoMm 06-
MaHy Ma€ Miclle, KoJu 10 ocobu TenedoHyioTh abo
HAJCUJIAIOTH JINCTH Bij iMeni GaHky aGo inmoi (i-
HAHCOBOI KPEAUTHOI YCTAaHOBU 3 MPOXAHHAM ITi/l-
TBepAUTH Ti abo iHII maHi mpo ocoby, ki Oy/au Ha-
4yeOTO BTpaueHi/IepekpydeHi B Pe3yJsibrari IeBHUX
360iB y po60oTi GaHKY UM iHITOI yCTAHOBH.

TakyM YynuHOM, 3a3Ha4eHi crrocobu miapoOKu 10-
KYMEHTIB 3aCTOCOBYIOTBCS 3 METOIO CTBOPEHHS MOJK-
JIMBOCTI ab0 CIIPUSTIUBUX YMOB JIJIsl CKOEHHS TIpe-
JUKATHUX 3JI04UHIB. XapaKTEePHOIO PUCOIO MiAPOOKU
JIOKYMEHTIB y cdepi eKOHOMIKU € Te, 110 Pa3oM 3
HiAPO6IEHUMY BUKOPUCTOBYIOTHCS TAKOK UYKi 10-
KyMEHTH, TOOTO CIIPaBKHi JOKYMEHTH, BIaCHUKaMU
SIKUX € THII 0co0u.
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Ob6rpynmosyemuvcs, wo npu CKOEHHI eKOHOMIYHUX 3M0UUNIB, SKI € OCHOBOI0 3L0UUMN-
HUX MeXHON02it 30azauenist, OOKYMEHmMU Cmamy npeoMemami. NOCsI2ants 3 Memoio ix
n00aILWO020 BUKOPUCTIARNS K 3ACI0 NI020MOBKU MA CKOEHHSL 3I0UUNY, A 6AACMUBOCII
nidpob.aierozo JOKyMeHma Maimy 6NiUs Ha YMOBU MA Xapakmep ix suxopucmanmsi. Y me-
XAHI3MI 3MOUUHHUX TMEXHOL02IT 30azauenis Henpasousi OOKYMeHnmu GUCIYNAIoms €0UHUM
abo HatnowUpeHiuUM 3aco60M 00CIZHENI SAOUUNHOL METNU — HE3AKOHHO20 3A80A00IHHS
MAUHOM a0 00epICanis He3aKoHH020 00X00Y THUUM ULSAXOM.

ObocHosbisaemcs, umo npu COBEPULEHUL IKOHOMUUECKUX NPECTNYNICHUT], KOMOPble
ABNAIOMCSL OCHOBOU NPECYNHBIX MEXHOI02UT 0002aUeHUsl, OOKYMEHMbL CIMAHOGSIM -
CSL NPeOMEMamu NOCA2AMENbCMEA € ULABIO UX OATBHELUEZ0 UCTIOAb30BANUS 6 KAUECTNEe
cpedcmea nodzomosK U COBePULeHUS. NPECYNILEHUS, 4 CBOUCTNEA NOOOeLaANH020 0OKY-
Menma 8nuUSI0Mm HA YCIO0BUSL U XAPAKMEP UX UCNONb308aANHUS. B Mexanusme npecmynnolx
mexnonozuil 0602awenus Henpasousvle OOKYMEHML GolCMYNAm eOUHvIM Ui Hauboiee
PACRPOCMPAHENHBIM CPEICMBOM QOCMUNCEHUS NPECMYNHOL UeaU — He3aKOHHO020 061a0e-
HUSL UMYWECTBOM ULU NOJYUEHUE HEe3AKOHH020 00X00a OpY2um nymem.

In the article the author proves that the economic crimes that are the basis of criminal
enrichment technology, the documents become the subject of abuse for their subsequent use
as a means of preparing and committing a crime, and the properties of forged documents
have an impact on the environment and the nature of their use. In the mechanism of criminal
enrichment technology untrue documents act as one or the most common means of criminal
purpose — the illegal acquisition of property or obtaining illegal income in another way.

Hagiviwna 8 naucronaga 2010 p.
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BUHYBAMOCMI

cy6’exma npasosionocun 6 AOMiHicmpamueHomy, mpyoo8oMY, KPUMIHALLHOMY MA UUGLLL-

HOMY Npasi.

26 Gepesus 2010 p. Bepxosuwuii cyn Ykpainu
3BepHYBCs 10 KoHcTuTymiitHOTO Cyy YKpainu 3 mo-
JIAHHSIM TIOZI0 KOHCTUTYIIHHOCTI MOJI0KeHb 3aKOHY
Yrpainu “IIpo BHeceHHS 3MiH 70 NEIKUX 3aKOHO-
JlaBUMX aKTiB YKpaiHW MO0 TiBIIOMYOCTI CITpaB,
IIOB’SI3aHUX 13 COIiaJIbHNMU BUILIaTaMu” Bix 18 jio-
toro 2010 p. Ne 1691-V1.

“JIuie B aAMiHICTPATUBHOMY BHU[I CYIOBOTO
Mpollecy, — 3a3HAYAETHhCS y TOJIAaHHI, — peasizoBa-
HO KOHIIEMIIiI0 MPe3yMIIIlii BUHH (BUJIiI€HO — asm.)
cyb’eKkTa BJAAHUX MOBHOBAKEHb IPU BUHUKHEHHI
CTIPHUX CY/TOBUX ITPABOBITHOCUH Y 3B’SI3KY i3 3aXMC-
TOM IPOMAJSIHMHOM CBOIX IIpaB Ta iHTepeciB y my6-
JigHO-BAaHIH cdepi” [1].

3BakalouyW Ha 3a3HavYeHe, B iHITUX BU/IaX Cy/I0BO-
ro mpoiecy cy0’€KT BJIaJHMX OBHOBAKEHb HE Mae
npesymiii BuHn. O4eBUIHO, IO Le He € 0COOIuBic-
TIO 3a3HAYEHOTO CYO’EKTA SIK CTOPOHU CYIOBOTO TPO-
niecy. HagBHicTh ab0 K BiICYTHICTH TAKOTO HaIepes
3a/1aHOTO I0PUAMYHOTO CTABJIEHHS /10 CTOPOHU CY/I0-
BOTO TIPOIECY BM3HAYAETHCS OCOOJIMBICTIO MEBHOTO
BU/LY TTPABOBIIHOCHH.

BigTax npesymIito BUHyBaTOCTi/HEBUHYBATOCTI
MO’KHa 00paTi Marepieio MOPiBHIHHS PISHUX BB
IIPABOBIJTHOCHH.

Y TtpynmoBomy TmpaBi peasii3oBaHa TIPE3yMII-
11isI BUHYBATOCTI B Mailke 4ynucTomMy BUTsAmi. Po-
60TOMABEIb YMHUTD Ha CBI PO3CYH; KOKHE HOTO
po3Topsde PillleHHs, M0 BCTAHOBJIOE TPOBUHY
pobiTHMKa, HeraliHO HaOyBa€ CTaTycy 4YHMHHOIO, i
BTpaya€e TaKWil cTaryc Jiile ToJi, KOoJu poOiTHUK
noseze 3poporHe. ToOTO, HoBeneHHS POOITHUKOM
CBOEI HEBUHYBATOCTI O3HAYAE IPE3YMIIIIaJbHICTD
fioro BuHU. PyanmeHTapHOIO OCOOJIMBICTIO 3a/u-

[IAETHCS POJIb HPOMCIIIKIL [MT03asgK POOITHHUKA He
MOsKHa 3BLIbHUTH Ge3 ii srogu. Ile ¢BiguuTh Ipo Te,
10 po6OTOMABEID TIEBHUM YIHOM MYCHUTH JTOBECTH
npod i TpoBUHY pobiTHUKA.

Ha npoTtusnesxniii joriyHill cTOPOHI TOTpaILIgeE-
MO y IaPUHY KPUMIHAJIBHOTO MPaBa, Jie IIJIKOBUTO
MaHy€ MPe3yMIIIis HEBUHYBATOCTI, 10 € JIOTIYHUM
HACJIJIKOM allpiOPHOI MPE3YMIIITil BUHYBATOCTI JIIO-
JIMHU SIK €rOiCTMYHOI aTOMapHOi OJMHUII CUCTEMU
cycriabHux BigHocuH (bellum omnium contra omnes).
[Ipe3ymriitiss HeBUHYBATOCTI € CBOEPiIHOIO KOMIICH-
calli€fo 3a 3amojlisiHy JIOJACHKIH icTOTI “MOpasibHY
mKoay”, ajpke KpUMiHAJIbHE MPABO 3BEPTAETHCS IO
JIIOITHY K /10 TTOTEHITIaTbHOTO 3JI0YNHIIS.

[uBinbHe TpaBoO € (HOPMOIO TMAPHUTETy BUHYBA-
TocTi/HeBuHYyBatocTi. [Ipe3ymmilisi mpaBomipHOCTI
MPaBOYMHY O3HAYae, Mo (isudHi Ta IOPUAUIHI OCO-
6U MafoTh TOBHY CBOOOY YMHWUTH JIii, CIPSAMOBaHi
Ha HaOyTTs, 3MiHy abo MPUMHUHEHHST iXHIX IHBiTb-
HUX TpaB Ta 000B’g3KiB (cBOGO/IA TOTOBOPY Ta CBO-
6oza MiAIPUEMHUIIBKOI AiSIBHOCTI, SKa He 3a00Po-
HeHa 3aKOHOM). BusHaHHS npaBOunMHY HeniliCHUM
ab0 HiKYEMHUM BiJOYBA€THCS y IUBIILHOMY IPO-
1eci, /e CTOPOHU MAlOTh aOCOIOTHO PiBHI TpaBa Ta
060B’sI3KH.

Posrngmatoun cutyaiiito mpaBoBOTO CIOPY MiXK
TPOMAISTHITHOM 1 Cy0'€KTOM BJIQJIHUX TTOBHOBAKEHD,
axuil (crip) BigOyBa€ThCs 3a MPAaBUIAMU IIUBIIBHO-
TO TIPOIeCyaThbHOTO CYNOYMHCTBA, BepxoBHUIT cyn
HMiZIKpecIoe piBHICTh IpaB CTOPiH. Bigrak cy6’exT
BJIQJTHIX MTOBHOBA)KEHb MOJKE UMHWTH HA CBiil po3-
Cyl, a TPOMAISIHUH MAa€ JOBOAWTH CBOIO MPABOTY.
Hanpukian, 1okyMeHTH Ta iHII MaTepiasiu, 110 3a-
CBIIUYIOTH MOPYIIEHHS BJIaIHUM Cy0O’'€KTOM MpaB un
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3aKOHHUX 1HTEpeciB TPOMAJSTHUHA, OCTAaHHIN MOXKe
OTPUMATH JIHIIIE Y TIOPSIZIKY, Tiepeabaueromy ct. 137
HITIK Ykpainu [3], Toai SIK B aiMiHiCTpaTUBHOMY CY-
JOYUHCTBI Cy6’€KT BJIAHIX MTOBHOBAKEHD AlTPiOPHO
3060B’s13aHUI HaATH BCi HASABHI Y HHOTO JOKYMEH-
TH Ta MaTepiau, AKi MOKYTb OYTH BUKOPUCTaHI SIK
nmokasu y cupasi (ct. 71 KAC Ykpainu [2]). 3Bigcu
POGUTHCS BUCHOBOK TIPO (PaKTHYHY 6e33aXMCHICTh
rpoMaJiTHUHA. 3azHavyeHa (akTuyHicTh (y NPOTU-
JIEKHICTD TEOPETUYHOCTI) (Ge33aXMCHOCTI BU3HA-
YAETHCSA MPE3YMITIIEI0 MTPABOMIPHOCTI /il CTOPOHU
IUBIIBHOTO MPOIIECY, TOOTO, IPE3YMIIIIEI0 HEBIHY-
BaTOCTI.

BepxoBHuii cys cripaBe/lInBO BKa3ye Ha “paju-
KaJIbHYy 3MiHY TIPOIIE/IypH I0Ka3yBaHHs ", STKa 3yMOB-
JieHa 3MIHOTO TUTTY Cy/IOYMHCTBA 3 aZIMIHICTPATUBHO-
ro Ha nuBinbHe. IIpe3yMilisg BHHYBATOCTI cy0’eKTa
BJIA/THVX TOBHOBAKCHD BU3HAYAE HOTO 0O0B’A30K J10-
KazyBaHHs HEBUHYBATOCTI, SIKIO BJIAIHUN Cy0 €KT
3arepeuye IpoTH 11030BY. HaromicTb mnpesymiitis
MIPaBOMIPHOCTI Iiff TAKOTO Cy6’€KTa, SIKIO PO3TJIsia-
TU iX y I[APUHI IUBIJIBHOTO CY/IOUMHCTBA, BU3HAUAE
MOKJIa/laHHsT 00OB'SI3KY JIOKa3yBaHHsSI HEIPaBOMIp-
HOCTI TakuX Jiif Ha TpoMajigHHA. OCKIJIBKU rpoMa-
JSTHUH 36uny6auye cy0'€KT BJIaJHUX MOBHOBAKEHD Y
MOPYIIEHH] 3aKOHY, TO OCTaHHil (pakTHYHO HaOyBae
rnepeBarv IMPe3yMIIIil HEBUHYBATOCTI, 1110 3HAYHO
TIepeBUIIyE MOTO TTpaBa PiBHOMPABHOI CTOPOHU CY-
ZIOBOTO TIPOTIECY, BCTAHOBJICHI MUBITHHIM TIPOIIECY-
AJBHUM 3aKOHO/IAaBCTBOM.

Panuxampra 3MiHA TPOIENYpPH AOKA3yBAHHS €
CTII0co60M TapMOHI3aIlil CTOCYHKIB TPOMAJISTHITHA SIK
yJacHUKa CyCIIJIBHOTO OTOBOPY 3 IePsKaBOI0, 00 K,
IHIUMY CJTOBaMU, TPOMA/ITHUHA i3 Cy6 €KTOM CHIIH.
lapmoHnisallia noJisirae y 3HaXOJKeHHI “30J10TOI ce-
pearHN”  TPE3yMIIIaJbHOCTI  BUHYBATOCTI/HEBU-
HYBATOCTI MiX “kpaiiHormaMmu” TPyZOBOTO 1 KpUMi-
HaJIbHOTO TIpaBa. /lilicHO, BUKOHYIOUM CBOIO POJIb Y
CYCIIJIBHOMY IOTOBOpPi, CyO’€KTH BJIAAHUX ITOBHO-
BAJKEHB, SIK OPTaHW Jep:KaBHOI BJIAAM, YMHATH HA
CBIHl poscyy, i ixni posnopsadi pinenns HaOyBaIOTh
YUHHOCTI HEeTaiHO (SIK B TPY/IOBOMY TTpaBi), ajie y BH-
TaZKy BUYMHEHHS TPOMAISTHUHOM TI030BY TIPOTH ITNX
pillieHb MYCATh JIOBOJIUTH CBOIO TIPABOTY (SIK y MpaBi
KPUMiHATBHOMY); O0OB’'SI30K JIOKa3yBaHHS 3 TPO-
MaJIsTHUHA 3HiIMaeThesl. (3a3HauuMo, Mo B Tiil Jac-
THUHI CYCITIJIBHOTO JIOTOBOPY, SIKa BU3HAYAE PO3IOJILI
BJAM MK cy6’€KTaM¥ CHJIH, MOKJIMBA TMOAAJIbIIA
rapMOHi3alligd: MPU3YNUHEHHS [l aKTy BUKOHABYOI
BJIQJIN TP HASBHOCTI 3BEPHEHHS /10 CY/y 1HIIOTO
cy6’eKTa iepsKaBHOI BJau. )

Ocob6nuBy yBary y 3BepHEHHI TPUJILJIEHO MPO-
1efypi anessaiiifHoro Ta KacaiiftHOTO OCKap:KeHHsI.

CrpaBelsinBO BKa3ylouW Ha Te, MO “OCKap:KeHHs
CYZIOBUX PIillleHb B allesSAI[iIMHOMY Ta KacalliiHOMY
HOPSIAKY € peasisalicio 0coboIo IpaBa Ha CYIOBUIL
3aXUCT, BU3HAYEHOTO CT. 55 OCHOBHOTO 3aKOHY YK-
painu”, BepXoBHUI Cy/l THM HE MEHII 0OMEKYETh-
CA JIUIIE TIMOTeTHYHUMY OOMEKEHHSIMU MpaBa Ha
OCKapyKeHHs, IKi BUHUKAOTh depe3 GaHaibHy 06-
MeKeHICTb (biHAHCYBaHHA CYZIOBUX YCTAHOB: IIPU
repesadi cupaB “i3 coliaJIbHUX MPaBOBIIHOCUH Ha
aneJIAIiMHUI Ta KacallilHWuN PpO3TJL] BiOBI/I-
HO /IO Cy/JIOBUX MajaT y IWBLIBHUX CIIpaBax are-
JAMIMHUX 3araibHuX cyaiB Ta CynoBoi majatu y
nuBiabHUX crpasax Bepxosuoro Cyay Ykpainu 6e3
OJHOYACHOTO 30I/MbIIEHHS KiJIbKOCTI CyJAIiB y HUX
3HAYHA KiJbKICTh TPOMAJISTH YKPaiHU HA TPUBAJIUN
nepion Oyze B3aranai oOMeKeHa B MOMKINBOCTI pe-
aJtisaillii cBOro KOHCTUTYIIHHOTO TTpaBa Ha Cy0BUN
3aXMCT Ha CTaAigX aleJdIiinHoro Ta KacaliilHoro
neperysany”.

ABTOpPU KOHCTUTYIIMHOTO TONAHHS HE 3rajiy-
I0Th TYT KaTerOpuyYHi, Tak 6U MOBUTH, OOMEKEHHS
y IpaBi TpOMaJigHNHA, 1[0 BUHUKAIOTH TIPU 3MiHi
BUJIy CYJIOBOTO TIPOIECY 3 aJMiHICTPAaTUBHOTIO Ha
IUBIJIbHUN.

3araJlbHUM TPUHIIMIIOM OCKap>KEeHHS CYJI0BOTO
pillleHHSI € 3BY)KeHHsI 00CsATy MaTepii oCKapsKeHHs
npu 36epexkenti GpopMu 0CTaHHBOTO. | B IMBLILHOMY,
1 B a/IMiHICTPAaTUBHOMY CYZIOYMHCTBI anessiiianit
PO3IJIsi BiOYBA€ThCS 3a MPaBUJIAMU, BCTAHOBJIE-
HUMU JIJIT PO3TJISILY CIIPaBU CYZOM TIepINoi iHCTaH-
1ii, 3 BIANOBIAHUMU BUHATKAMU 1 JOIIOBHEHHSIMU,
110 BUILJIUBAIOTh 3 0COOJIUBOCTEN anegiiiHoro oc-
KapskeHHs (BignosinHo, cT. 196 KAC Yxpainn [2] i
ct. 304 IITK Ykpainu [3]).

el npunHnun 30epiracThesl B aAMIHICTPATUBHO-
MY CY/IOUMHCTBI 1 3a3HAE TITKOBUTOI 3MIHU Y IIUBIJIb-
HOMY IIpoTieci. SKIO B MEPIIOMY MOKJIUBOIO Tepe-
MTKOIOIO I BIIKPUTTS KacalliiHOTO TTPOBa/IsKEHHS
€ Jiaiie (opMma MOJAaHHS CKapTH, i 3a BiZICYTHOCTI
MOPYIIeHb BIAMOBIIHUX TIPOIECyaIbHUX HOPM (3a-
TaJbHUX JIJI5T TIEPIIOTO, alessIiiHOTo Ta KacaiiiHo-
TO PO3TJISIAY ) CYUISI-ZIOTIOBI/Iad Bi/IKPUBAE Kacarliline
mpoBakenns (ct. 214 KAC Ykpainn), To 1. 5 cr. 328
HITK Ykpainu BCTaHOBJIOE 3MiCTOBHI TTEPENTKOIN
JUIST BIAKPUTTS Kacaiiinoro mpoBamkeHHs. Dak-
THYHO, CYTTEBUH POBTJISAI CIPABU BiOYBAETHCS /10
PO3IJIsi/ly CIIPaBU 110 CYTi.

3a3HayeHi BIIMIHHOCTI CIIOCTEPIiTaloTbhcd 1 B
MOPSIKY PO3IJIAY clpaBu. AJMiHICTpaTUBHE CYy-
JIOUMHCTBO 30epirac BU3HAUYAIbHY JJIA TIPUHIIAITY
OCKap;KeHHS HOPMY “KacalliiHW PpO3TJsl 3/ilc-
HIOETHCH .32 TIPABUJIAMU PO3TJISIY CIPaBU CYJOM
nepiroi iHCTaHIl 3 ypaxyBaHHSIM OCOOJIMBOCTEN...”
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(ct. 221 KAC VYkpainm), Tomi SK IUBiIbHE CYy/0-
YUHCTBO CYTTEBO OOMEKYE TPABO HA OCKAPIKEHHS,
BCTAHOBJIIOIOUM: “y KacalliiHOMY TIOPS/IKY CIipaBa
PO3TIIIAETRCS ...6€3 TTOBiToMITeHHST 0¢ib, ki 6epyTh
yuactb y crpasi” (ct. 333 LIIK Ykpainm).

Taxki BiAMiHHOCTI MOKHA PO3TJIANATH SIK TTOXIiJ-
HY Bijl BiAIMIHHOCTeil y IIpe3yMIIiaJbHOMY CTaTycl
cTopiH cyzoBoro rpoiiecy. [Tpesymiiiiisi nmpaBomip-
HOCTI IUBIJILHOTO TIPAaBOYMHY MA€ CBOIM HACJi[l-
KOM CYTTEBE OOMEKEHHST MOKJIUBOCTI OCKapP/KEHHSI.
[ HaBIAKY, TIPE3yMIIIIist BUHU Cy0’€KTa BJIAJHUX TTOB-
HOBQ)KEHb BHMArae 3alpOBAKEHHS MaKCHMATbHO
IIUPOKOI MOKJIMBOCTI OCKapKEHHS H0T0 Aill um 6e3-
JISAIBHOCTI.

=0

Jlireparypa

1. KoHctutyuifiHe nopanHs BepxoeHoro cymy Ykpainu
wopo signoeigHocti Konctutyuii Ykpainu (KOHCTMTyuiﬁHOCTi)
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Ha mamepiani koncmumyuiiinozo seepuenns Bepxosnozo cydy Ykpainu noxasano, uo
peanizayis NOHAMmsL NPe3yMNuii GUHYEAMOCMI MAE CIMYNiHb 3ALENCHO 610 6UOY NPABOGIO-
nocun. Haiinosuiwe 3asanavena peanizayis 8100yeaemvcsi y mpyooeomy npasi i nOGHicmio
SHUKAE Y KPUMIHATOHOMY: NPESYMNULsL HEBUNHYBAMOCMI Y KPUMIHAILHOMY NPABL € 02U -
HUM HACTIOKOM anpioprol npe3ymnuyii 6unysamocmi JoOuHU K e20icmuuHoi amomapHoi
o0unuyi cucmemu cycninonux eionocun. Lueirwie npaso crio posersdamu sx napumem
BUNYBATOCINT/HEGUHYBAMOCTI, A AOMIHICIMPAMUGHE — K CNOCIO 2apMOHI3auii cmocynKie
Zpomadsinuna is cyo ’eKkmom 61LaA0OHUX NOBHOBANCEHD.

Ha mamepuane xoncmumyuuonnozo obpawenus Bepxosiozo cyoa Yxpaunvt noxa-
3aHO, UMO Peanu3ayus NOLAMUS NPEYMNYUL BUHbL UMEem CMENeHdb 8 3aBUCUMOCTU OMm
euda npasoomuowenuil. Haubonee noino yxasannas peaiusauus npoucxooum 6 mpy-
0080M NPaAse U NOIHOCBIO UCUE3AEN 8 Y20J0BHOM NPABE: NPE3YMNUUL HEGUHOBHOCTNU 8
Y20106HOM NPABEe ABNACMCS JOZUMECKUM CLeOCMEUEM NPESYMNUUU BUHDL YeL06eKA KaK
920UCTIUYECKOTE AMOMAPHOL eOUHULUDL CUCTEMbL 00Uwecmaeentblx omuouwenuil. Ipaxcoan-
cKoe npaso credyem paccmampusamy Kax napumem GUHOBHOCMU,/ HEBUHOBHOCMU, a4 A0~
MUHUCTIPAMUBHOE — KAK CROCO0 2APMOHUSAUUU OMHOULEHUT 2PANCOaHUNA ¢ CYOBEKMOM

BIIACMHBLX NOJHOMOUUILL.

On a material of Supreme court of Ukraine constitutional reference it is shown that
realisation of presumption of guilty concept has degree depending on a kind of right relations.
The most specified realisation occurs in the labour right and completely disappears in
criminal law: Presumption of innocence in criminal law is logic consequence of presumption
of guilty of person regarding as an egoistical atomic unit of a system of public relations.
The civil law should be considered as parity of guilty/innocence, and administrative — as a
way of harmonisation of “citizen — subject of power” relations.

Haginwna 8 nucronaga 2010 p.
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POJIb AAMIHICTPATUBHOIO CYAO4YMHCTBA
Y ®OPMYBAHHI MPABOCBIAOMOCTI TPOMAASH

Haykosi npaui MAYT1, 2010, sun. 4(27), c. 127-131

Posensidaromocs numanus 63a€m036’a3Ky npasoceioomocmi zpomadsin 3 WUHHUM 3aK0-
HOOABCMBOM NPO aA0OMiHICmpamusHe CYyoOUUHCMBo ma tozo 6NAUE Ha POPMYBANHS NPABO-

ceidomocmi epomadsin.

Cepen 6aratbox (hakToOpiB, MO (HOPMYIOTH pa-
BOBY KYJIBTYPY TPOMaJdH, aJIMiHICTpaTUBHE CY/I0-
YMHCTBO € OJ[HUM 3 HAlbiIbII 3HAUYIUX. [1651 TTpaBa,
3aKOHHOCTI aJIMIHICTPATUBHUM CY/IOYNHCTBOM KOHK-
peTusyeThbes, HabyBae nmepekoHanBocTi. [ToctanoBam
AJIMIHICTPATUBHOTO CY/Iy HAJIEKUTD KJIOUOBA POJIb B
aaMi"icTpaTuBHOMY Tporieci. Crijl 3a3HaYUTH, 110 B
110J1i 30py HAYKOBIIIB IE€PEBaKHO OyJIM MUTAHHS T10-
Oym0BU YKPAiHCHKOI MOZIEI aMiHICTPaTUBHOIO Cy-
JIOUMHCTBA, CY/IOBOTO AJIMIHICTPATUBHOTO TIPOIIECY
[1], — i ue 3posymino, aake opramisamiini npobe-
MW, TIPAaBOBUH CTATYC TTOCTAHOB TIPO a/IMiHICTPATUB-
Hi TPaBOMOPYIIEHHST K aKTiB a/IMiHICTPAaTUBHOTO
CYJOYMHCTBA, IX 3aKOHHICTh Ta OOIPYHTOBAHICTH
MAarOTh BEJUKE 3HAUEHHS ¥ 3a6e3MeueHHi KOHCTHUTY-
LidHUX 1paB i ¢cBoOO JOAUHY 1 rpoMajsHuHa. AK-
TyaJbHUMH € TAXO/IU /10 CYZI0BOI aJIMiHICTPATUBHOI
I0CTHII i1 KyToM 30py my6Jiunol Biaan ta 3abes3-
neyeHHs rmpas i cBo6o/ rpomass [2].

B OcHoBHMX TIpUHITMIIAX HE3aJIEKHOCTI CY/I0BUX
oprauiB, cxBasieHUX pesotonisamu 40/32 ta 40/146
Tenepanbroi Acamb6iei Big 29 smcronana ta 13 rpya-
ust 1985 p., miakpecmoersest: “IIpaBocyist BuMarae,
06 KOKeH MaB IIPaBO Ha CIIPaBeJIUBUI i 1myOriu-
HUW PO3TJSAA B KOMIIETEHTHOMY, He3aJeKHOMY Ta
00’eKTUBHOMY CY/Ii BIAIIIOBIIHO A0 IPUHIIUIIB, IPOrO-
JIOMIEHNX y 3arajbHIl JieKgapailtii mpaB JioanHu (CT.
10), MixkHapOIHOMY MAKTi PO TPOMAISTHCHKI i TTOJTi-
TiyaHi pasa (cT. 14) Ta inmmx qokymentax Opraniza-
uii O6’eananux Haniit”. /Ijia 3ailicHeHHs 1IbOTo IIpaBa
HeOOXiTHO MaTH He3aJIesKHUH Cy10BUi opraH [3].

Coomuii Konrpec Opraunisanii O6’eqnanux Ha-
il 3 MPOMITAKTUKYA 3JIOYMHHOCTI Ta MOBOXKEHHS
3 TPaBOMOPYIIHUKAMYU 3aKJIWKaB JepKaBU-uJIeHN
JIOBOJINTH JI0 BiJIOMa ITUPOKOI TPOMA/ICbKOCTI TIPUH-

i MizKHapOZHOTO [aKTy PO TPOMAJAIHCBHKI 1
nositnani mpasa. OcobBa yBara 3BepHyTa Ha MPoO-
(hinakTuHe 3HAYEHHS CY/OBUX pillleHb, OCKIJIbKU
“Ha CyJIiB TIOKJIQ/IA€THCsT 000B’SIB0K MPUIIMATH OCTa-
TOYHe PIlleHHs 3 MUTAHb KUTTS i CMePTI, CBOOOAH,
npas, 060B’A3KiB i BaacHocTi rpomaznsn” [4].

Ha 3ampoBajikeHHS He3aJIesKHOTO Cy/I0UMHCTBA,
31aTHOTO 3a6e31edyBaTH peasisaliio IPUHIIUITY Bep-
XOBEHCTBA ITPaBa, CIIPIMOBaHi Takosk: Pekomenartii
Ne (94) 12 “HesanesxHicTh, MI€BICTb Ta PO CYIIB”
(yxBanenoi Komitetom minictpiB Pagm €Bponm Ha
518-My 3acizanni 3acTymHUKIB MiHicTpiB 13 KOBTHS
1994 p.); /lekmapaitisi OCHOBHUX MPUHIIUAIIB TTPaBO-
CYIIS [T SKEPTB 3JIOUMHIB i 3JIOBKUBAHHS BJIAJI010
Bix 29 smucromnaga 1985 p.; €Bpornelicbka XapTisi Ipo
3akon “IIpo craryc cymuis” (Jlicabowu, 10 surmHs
1998 p.) [3]-

3HauHa KiJIbKICTh TPOMaJdH YKpaiHU 3HAIOTD,
mo 3 1 Bepecus 2005 p. nHabys umnHHOCTI Kozmekc
a/IMiHICTPATUBHOTO CYJOYMHCTBA YKpaiHu (fai —
KAC). ¥ HbOMY 3aKpiljieHO OCHOBHi 3acajii CTBO-
peHHs Ta (QYHKITIOHYBaHHS OPTaHiB aMiHICTPATUB-
HOI IOCTHIII1 y Iep>KaBi B I[IJIOMY i a/IMiHICTPATUBHOTO
Cyly — Cy/y aJ]MIHICTPaTUBHOI IOCTHIII1 30KpeMa.

Came ajMiHicTpaTBHA IOCTHIIS TIOKJIMKAHA 3a-
XUTIATH TIpaBa 0COOM Bil MOPYIIEHDb 3 GOKY OpraHiB
JepyKaBHOI BJIAAM, IXHIX CJIY:KOOBHUX Ta IIOCALOBUX
oci6. Take saBpanus susHadere cr. 2 KAC Vkpai-
HU, 06YMOBJICHE CTIEIU(DIKOI0 B3AaEMOBITHOCHH MiK
JepKaBoIo Ta (Pi3UYHOIO YU IOPUANIHOI0 0CO60I0 ¥
cepi mybIiYHNX BiIHOCKH, SIKA TIOJISTAE Y TOMY, TIO
YUYaCHUKM TaKUX B3AEMOBIJIHOCUH HaJIIJIEH] HEPIBHU-
MU MOKJIMBOCTSIMU.

[To3uTuBHUM € Te, MO cepell TPUHITUIIB aJl-
MIHICTPATUBHOTO CY/IOUMHCTBA, 3aKPIIJIEHUX y CT. 7

© C. C. Kupienko, 2010
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KAC, nepmmM 3HAUUTHCS TPUHITMIT BEPXOBEHCTBA
mpaBa, 3MICT SIKOTO BUKJIaAeHUi y cT. 8 1poro Ko-
nekcy. HarmoBHeHHS i€l cTaTTi MA€ KOHCTUTYIIHUN
3MICT, OCK1JIbKH BIH I[1JIKOM BiJIIIOBiJIa€ TIOJIOKEHHIM
cT. 3 Ta 8 Koncrutyiii Ykpainu.
AnminicrpatuBHa focTuilisi nepebyBae Ha crajil
CTAHOBJICHHH, TOMY e(heKTUBHICTD ii (DYHKITIOHYBaH-
H4 3aJ1€KUTD BT
® HAgBHOCTI HAJIEKHOTO MMPABOBOTO 1HCTPYMEH-
tapito. TakuM iHCTpyMEHTapieEM I CYAIB €
nporiecyanbuuii 3akon. Ha xxamb, KAC Ykpai-
HU TIOKH 1110 He € JIIEBUM IHCTPYMEHTOM, TOMY
110 B GIJIBINIOCTI BUTIA/IKIB HOTO TTOJIOKEHHS HE
CIPUSIOTh HATEKHOMY 3aXHUCTY IIpaB Ta CBO-
601, TOCTYTHOCTI /IO CY/y TOIIO;

® KaJPOBOTO CKJIAMY aJIMiHICTPATUBHUX CY/IiB,
YCBIZIOMJIEHHS CYyIISIMU POJTi Ta TOBHOBA)KEHD
AJIMiHICTPATUBHOTO CY/LY;

® YCBIiJIOMJIEHHSI TIOCAIOBUMK Ta CJIYKOOBUMHI
ocobaM¥ OpramiB JepsKaBHOI BJIAAU HOBUX
BUMOT Ta 3acTepekeHb 3 MPUBOLY BUKOHAHHS
HUMM CBOIX TOBHOBAKEHD;

e 00i3HAHOCTI IPOMAACHLKOCTI 3 HOBUMU MOKJIN-
BOCTSIMU Ta MeXaHi3MaMH 3aXMCTY CBOIX IIPasB.

Ta wailirosoBHIIIE — OpPraHu Aep:KaBHOI BJAIN
(cy6’eKkTH BIagHUX MOBHOBAKEHb) MAIOTh OYTH TO-
TOBHUMU BUKOHYBATH PIillleHH:, BHHECEHI TTPOTH HIUX,
OCKIJTbKM BWKOHAHHS OpraHaMU JIep:KaBHOI BTN
pilieHb poTH cebe € eJIeMEHTOM JIepsKaBH, siKa Ke-
PYETHCS BEPXOBEHCTBOM TIPABA.

Ha :xasp, mpakTuka CBiTIuTBh, M0 HAla JAepsKaBa
He TOTOBA BUKOHYBATH PillleHH:, YXBaJIe€Hi TPOTHU HEl.
UuHOBHUKM Ta yPAIOBIl, HEe TOBOPSYU TIPO 3BUYAN-
HUX IPOMa/ISIH, Y Maci CBOIN He 3HAIOTh Ta HE BUKOHY-
10Tb nosioskenHss Koncruryiii Ykpainu (ct. 34, 129),
3axony Ykpainu “IIpo cyznoycrpiit Ykpainu” (ct. 14),
10 TIPU3BO/IUTD /10 HABMUCHOTO MIEJIbMYBAaHHS CY/IiB,
MOCSATAHHS Ha IXHilf aBTOPUTET, He3aJIeKHICTb.

[osoBHA 1OpMMYHA TapaHTisl 3aXWUCTy TpaB i
cBOOOJ — CYyIOBUI 3aXMCT. 3aBAAHHIM aaMiHicTpa-
TUBHOTO CY/I0YMHCTBA € OXOPOHA MPaB i cBOOOJ TPO-
Ma/IsTH, BJIACHOCTI, KOHCTUTYIIHHOTO Jajy YKpainu,
MpaB i 3aKOHHUX IHTEPECiB MiIMMPUEMCTB, YCTAHOB 1
OpTraHi3aiiif, BCTAHOBJEHOTO MPABOMOPSIIKY TOIIIO.
OcobmBo1 yBaru 3acIyTOBYIOTH moJtokeHHs Komek-
cy YKpainu 1po aJIMiHiCTPaTUBHI IPABOIIOPYIIEHHS,
SKUMH TTepebaueHo BUXOBAHHS TPOMAJISIH Y Jyci
TOYHOTO 1 HeyXWJIbHOTO noTpuMaHHA Koncruryirii
i 3aKOHIB YKpaiHu, 1oBaru /10 1pas, YecTi i Ti[HOCTI
IHIITUX TPOMA/IFH, /10 TIPABUJI CITIBKUTTS, CYMJIIHHOTO
BUKOHAHHS CBOIX 000B’43KiB, BiIIIOBiaIbHOCTI IIe-
pex cycminabeTBoM (cT. 1 Komekey Ykpainu npo aj-
MiHiCTPAaTUBHI IPABOMIOPYIIEHHS ).

[Iporecyasnbaa pO3BUHEHICTH CYZOBOTO 3aXMUC-
Ty XapaKkTepu3y€e BUCOKWUU CTYIiHb 3aIliKaBJIEHOC-
Ti CYCHiJIbCTBA B peajibHIM TapaHTOBAHOCTI TIPaB.
CyIounHCTBO 1 TOTO HACTiZIOK — ITOCTAaHOBU 10
CTIpaBi — MEPEKOHYIOTH Y JKUTTEBOCTI MPaB i CBOOO/,
CIIPABE/IJTMBOCTI 3aKOHIB, 3MIIHIOIOTH JIOBIPY JIIO/I1-
HU JIO IepsKaBU, BUXOBYIOTb TPOMA/ISH Y JIyCi OBaru
JI0 TIpaB i 3aKOHHUWX 1HTEpeciB rpomajisaH, (hopmy-
I0Th TIPaBOBi NepexoHaHHs W ycraHosku. CBoboza
MOB’s13aHa 3 TIParHEHHAM JIIOJUHY TIPOSIBISATH CBOIO
IH/IMBIyaJbHICTb. Y I[bOMY CEHCi TIOCTAaHOBW aJl-
MiHICTPATMBHUX CY[AiB — HaiibiIbIn peanbHUR pe-
3yJbTaT Cy/I0BOI Q/IMiHICTPATUBHOI IOpUCANKILi. Bin
pillleHHsT aJIMiHICTPATUBHOTO CY/Iy 3aJIeKUTh TTPaK-
TUYHA peajisaiis OaraTOMaHITHMX I03BOJIB, CO-
HianbHO GaKaHUX KOPUCHUX i, JOCSAKHICTD IiTeH,
MOCTaBJIEHUX TIePel CYyH EKTOM TIpaBa CyCIiTbCTBOM.
Pazom 3 Tum, AK CBIUUTH Cy/0Ba MpaKTUKA, HAl-
6iJTBIITe TIOPYIIIEHB TIPaB JIIOJAWHU i TPOMa/ITHUHA Mae
Mmiciie y cdepi BukonaBuoi Biagu. Came BUKOHAB-
Yya BJIajia € HafbJIMKUOIO /10 HACEJEHHsI, TOXK MOKe
yacTilie, HisK 1HIIT TIJIKY JIepsKaBHOI BJI/IU, ITIOPYIITY-
BaTU mpasa i ¢cBoOOAU MOAUHU 1 rpoMaggaauHa. Te
caMe CTOCYETHCSI OPraHiB i MocagoBUX 0Cib Micie-
BOTO caMOBpsilyBanHd. Sk 3aznavae /[. M. Baxpax,
ny6JiuHa agMiHiCTpallisg MOpyIIy€e mpaBa rpoMaasaH
y GaraTo pasis Oinbine, Hix yci inmi cy6’extu my6-
JIIYHOI BJAJW Pa3oM, a Bifl OJIHIET ii HEITpaBOMipHOI
Ml MOXYTb TOCTPaKAATH MimbiioHU. Tomy icHYye
3aXUCT MPaB 1 3aKOHHUX 1HTEPECiB TPOMAJISTH BiJl He-
MPABOMIPHUX [isTHb AEP:KaBHOI Ta MYHIIIUTATbHOI
aaMinicTparii [6].

Kopekc aaMiHICTpaTUBHOTO CYJOYMHCTBA YK-
painu mepenbavac ABOPIBHEBY CHUCTEMY MiCIIEBUX
AJIMIHICTPATUBHUX CY/IiB, 32 SKOIO JIeSdKi Kareropii
CIIpaB  AJIMIHICTPATUBHOI IOCTUIli BiZIHOCUTDL IO
ITOBHOBAQKEHDb MICIIEBUX 3arajbHUX CY/IB, SIKi 1IpH
IIbOMY JISITUMYTb K aJIMiHICTPATHBHI, 1110, HA HAIll
TOTJISA/L, € HesloriuHuM. KpiM TOro, CJriji TorouTucCh
3 IyMKOTO, IO TaKa KOHCTPYKIIiS CYyNepeInTh BUMO-
ram cr. 125 Koncruryuii Ykpainu mogo mobynosu
CHCTEeMU CIIeliami30BaHnX cy/iB. Taka cuctema mMae
6y IyBaTHCS JKOPCTKO BEPTUKAIBHO 3 TOTPUMAHHIM
IHCTAHITIMHOCTI (MicIeBI OKPYXKHI aMiHICTPaTUBHI
Cy/H, ameJidIiiiHi OKPY’KHI afMiHICTpAaTUBHI CYH,
Bummuit anminictpatuBnuii cyn) [7].

Came Tomy BCi clIpaBu aJIMiHICTPATUBHOI I0CTH-
i CJIijT BiZIHECTH /10 TMMOBHOBA)KEHb OKPYKHUX all-
MiHICTPATUBHUX CY/IiB, CUCTEMY SIKUX HEOOXiIHO pO3-
HIMPUTH 3 METOIO 3abe3MeueHHs JOCTYITy IPOMajisaH
110 ipaBocyad. Ha Hamn norsisz, aiMiHicTpaTuBHUN
OKPYT Ma€ MiCTUTH KiJIbKa pailoHiB y Meskax 00J1acTi
3 ypaxyBaHHSM OYIKyBaHOI KiJIBKOCTI ajMiHicTpa-
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TUBHUX CTIPaB, SKi 3 POKY B PiK 3pOCTaiOTh. /[O11i/1bHO
6y710 6 3aKOHOABYO BUSHAYNTH MEKi OKPYTIB, SIK 1€
Mae Miclle, Harpukiaa, y Himeuunwi [8].

KpiMm Toro, BapTo 3BepHYTH yBary i Ha TaKy mpo-
6aemy. 3 mabpanmsm unrnocti KACY ocoba, sika
OCKap:Ky€ pilllecHHS aJIMiHICTPATUBHOIO OPraHy 1Ipo
HaKJIaJIeHHs aJMiHICTPATUBHOTO CTSTHEHHs, HaOy-
Jla MOXKJIMBOCTI anemioBatu o Bepxosnoro Cymy
VYkpainu. Bogrouac ocoba, Ha Ky aaMiHicTpaTHBHE
CTSATHEHHSI HAKJIaB CyJl PalOHHOTO DPiBHS Bi/IIOBijI-
HO 710 Kozexkcy mpo aamiHiCTpaTHMBHI TPaBONOPY-
HIeHHS, 030aBJeHa MOKINBOCTI HOTO OCKAPKEHHS:
36epiraeTbest TIAbKKM MOKJIUBICTD TEPETISLY I10CTa-
HOBU CyIy B TOPSAKY Harisamy. llputarayTi cymom
JI0 aIMIHICTPATUBHOI BiIITOBIIATBHOCTI TPOMASTHI
MOKYTh PO3PaxOBYBaTH TiTbKW HA TPUXIIBHICTDH
TOJIOBU Cy/ly BUIIOTO PiBHS [9], SKuil BiANOBIAHO 10
cT. 294 KrAIl mae mpaBo ckacyBaTH MOCTAHOBY CYIY
PO HaKJaneHHs cTarHenHd. lle € cyTTeBoio mpora-
JIMHOIO B 3aKOHOJABCTBI. Bisbine Toro, Taka mpoiie-
JIypa, 3TiTHO 3 TPAKTUKOI0 EBPOIENHCHKOTO CyLy 3
[paB JIOAUHU, € HECYMiCHOIO 3 BUMOTaMU MYHKTY 1
cT. 6 KoHBeHIlii po 3aXUCT 1IPaB JIOJAUHU Ta OCHOB-
Hux csobox [10].

Tomy Ha CBOTO/IHI aKTyaJbHOIO € IPOTIO3UILis
BCTAHOBUTU B 3aKOHI MOMKJUBICTh OCKap:KeHHS
MOCTAHOB Yy CIIPaBi MPO aJMiHICTPAaTUBHE MPABOIIO-
PYIIEHHS, BUHECEHNX CYSIMU MiCIIEBOTO CYAY, 710
aneNAiiHuX 3araJbHUX CyAiB ab0 10 aaMiHicTpa-
TUBHUX CyMiB Biamosignoro pisus [11, 217-218].
Houinphine Oyjao 6 HagaTH TOBHOBAKEHHS LIOLO
MEPErJIAAY TAKUX TOCTAHOB caMe aMiHiCTPaTUBHUM
cynaM. Ile 3yMOBJIIOETbCST XapaKTepoM TPaBOBiIHO-
CHH, d9Ki BUHUKAIOTb i3 HaKJIaJEHHSM aJIMiHiCTpa-
TUBHUX CTSTHEHD.

ABTOPUTET TIOCTAHOBU AJIMIHICTPATUBHOTO CyIY
00YMOBJTIOEThCS ABTOPUTETOM 3aKkoHy. SIK iHaWBIi-
JyaJbHO BU3HAUEHUHN aKT 3 00'€KTUBHUM ITPAaBOBUM
3MICTOM IMOCTaHOBA 3aKOHHA: 32 Cy( €KTOM, TIPOIIE/LY -
PoIO Ta pe3yabTaToM. 3aKOHHICTh Cy0’€KTa 03HaYaE,
1O TIIBKU CyJI Y 3aKOHHOMY CKJaJi MPaBOMOYHUN
BUPIIIMTHU CHpaBy. 3aKOHHUM Ma€ OyTH i CypoBmit
mporiec, i pesyaprat. [locTanoBa cymy — 3akoHHA
BIJITIOBI/Ib TIO CYTI PO3TJISTHYTOI CITPaBH.

Pimenns (moctanoBa) cyy EePeKOHYE B JKUTTE-
BOCTI 3aKOHY, IKMI came IIJIIXOM Cy0OBOI KOHKpe-
TU3allii YCBIZIOMJIIOETLCA JIIOJIMHOIO Yepe3 PillleHHs
[12]. Cyn He mae mpaBa KOpUryBaTH 3aKOH. BiH KOH-
TPOJIIOE, 11100 TIpaBa BUKOPUCTOBYBAJIUCH HE Ha KO-
1y CYCHiIbCTBY ab0 KOHKpeTHUM ocobam. BogHouac
y pasi pos3biKHOCTEH MiK IPABOBUM i MOPaJbHUM
KPUTEPISIMUA OIIHKYA JOTPUMAHHS 3aKOHHOCTI MOJK-
JIMBe YXBaJIeHHS TaKOTO PillleHHs, siKe, BiJIIOBija-

109N BIMOTaM 3aKOHY, He [JA€ TIOBHOTO MOPAJTbHOTO
3a/TOBOJIEHHST CAMUM CYIJISIM i TPUIMAEThCSI HUMU
3 MOTHUBIB cHiBuyTTda. Hackisnbku 11e MOXKINBO, Cy/
Ma€ CIPUATH IHIIOMY HACJIAKY, He MParHydd 0
IOPUANYHOTO 3aBEPIIEHHS CIIPaBU PilteHHIM (Imoc-
TanoBoio) [13].

[IpaBo CTBEPMKYETHCS CYMOBUM DIllIEHHSIM, €
1Oro I0pUIMYHOIO0 OCHOBOIO. ¥ CBOIO Uepry 3aKOHHE
pillleHHs, TTPOTATyI0Yn 3aKOH, “Ipaifioe” Ha HLOTO.
[TepeBakHa yacTuHA aJIMiHICTPAaTUBHUX CIIPAB BHU-
pINIY€ETBCS CylaMu TIPaBUJIbHO. Po3XomkeHHs pi-
nmeHHs (IOCTaHOBM) 3 3aKOHOM KHJIA€ TiHb Ha Ipa-
BOCY//II, TIPUYOMY HETaTUBHUN PE30HAHC HaBIiTh
OJIHOTO HE3aKOHHOTO PillleHHs MOKe OyTH CUJIbHI-
UM Bij pe3oHancy 6araTbOX 3aKOHHO BHPIIIECHMX
crpaB. He3akoHHICTh aKkTy MPaBOCYAIS PO3TJIS-
NAETHCS K SBUIIE HaA3BUYaitHe. /[0 HbOTO TTpHUBep-
TAETHCST yBara TPOMaJICbKOI IYMKHU, 3ac061B MacoBOi
indopmarii.

CynoBi Hapucu, pernopTaxi, (heilsieToHn Kopuc-
TYIOThCSI ¥ unTaya ocobimBoio yBaroto. Crpasa He
TinbkM B HebaHaibHux (abynax i MmaiicTepHOCTI
1y OJIiIUCTiB, aje — ii 1le TOJIOBHE — B aKTYaJbHOCTI
BUCTYILY, 00’€KTUBHIIT iHHOCTI Gj1ara, sike Gepe i
3axKCT 1peca. 3acobu MacoBoi indopmaiii Bupaka-
I0Th 1 3aXUINATh TPOMAJIChKUI iHTepec. [Haxmie i
O6yTu He MOKe. BaskimBo, MO yBara 3arOCTPIOETHCS
He Ha CIOXKeTax, a Ha CyTi TPaBOMOPYIIEHHS, TTOsIC-
HIOIOTHCS “YPOKHU CYIOBOI CIIPaBU’, PO3TJSAAIOTHCS
JleTalli STKoich KOHKpeTHOl fii Tomto. Halipesymbra-
TUBHIIUM € aHAJITUIHUN MiAXiA, Bix GakTy — 1o
SIBUIIA i Yepe3 y3aralbHeHHs — JI0 TIOCTAaHOBKH TIPO-
6JeMH.

Kpurnuni my6stikariii pospaxoBaHi He TiIbKHM Ha
ayauTopiio, aje i MaioTh Ge3rocepeiHbo OpraHi-
3alliliHl 1111, 3BEPHYTI Z0 aJpecaTiB, AKi MOXKYTb
JlaTh BJACHY OIHKY. AKX cayirHo 3a3navae B. B. To-
JIOBYEHKO, Ipeca “HallbijIbll MOBHO, A3€PKAJbHO i
OIePaTUBHO BiZOOPaka€ KOKHUIT €JIEMEHT JKUTTS,
KOJKHY OKpeMy 1pobsiemy. KoHTeHT-aHaTI THYHI 10-
CHiKEHHsT 1yOJiKamii 1MopsA 3 COLIOJOrIYHUMU
ONINTYBAHHSIMW HACEJIEHHSI, aHATI30M CY/I0BOI TTpaK-
THUKH TO3BOJISIOTh BUBHAUNTH TY 3aralbHY BOJIO Ha-
POy, KOTpa Hece 3aKOHOTBOpUMii mortenmian” [14,
247-250).

[TingTBep/sKeHHSAM OYEBU/IHOCTI 1IbOTO BUCHOBKY
Moske OyTu TyOsiiKalfisi B razeTi “OKOHOMUYECKUE
uzBectus” Bij 10 yepsus 2010 p. “Ha ouepenu — mna-
gara Ne 67, e B ryMOpUCTUYHIl (popMi OIIHIOIOTH-
¢ pe3yJsibTaTi BUKOHaHHA 3akoHy Ne 2181-VI mpo
cTBOpeHHs1 y Bumowmy aaminicrpatuBHomy Cymi
Ykpaiau creriaabHOI CyZI0BOI MaaTh IS PO3TISILY
CIpaB, TMOB'sS3aHUX 3 aKTaMHW, [IisIbHICTIO abo
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Oe3misIpHICTIO TONOBU AepxkaBu, Bepxosnoi Paxn
Yxpainu ta Bumoi pagu roctwurii [15].

[IpaBoBHXOBHA CHUJIA BILIMBY 3ac00iB MacoBol iH-
(hopmariii 3anmekuTh BiJl KOMIIETEHTHOCTI, TOYHOCTI
Ta I0PUANIHOT OOTPYHTOBAHOCTI MO3MIIii aBTOPa, a Ta-
KOJK Bijl peakitii Ha BUCTYTL. Y Oy/ib-IKOMY BUMAIKY
MIPaBO MEPerJILy 1 IPUUHATTS PillleHHS aMiHiCTpa-
TUBHUM Cy/laM 3aJUNIAETHCS BUKJIIOUHO 32 CY/IOM:
MPaBOCY/JIS — BUKJIIOYHA TIpeporaTtuBa cyay. | HiXTo
He MOXKe BKa3aTu oMy, SIK BUPIIIUTH cripaBy. Hisxi
06roBOPEHHS f CIIPOCTYBAHHS HE MAIOTh 3a3/1a/IeTilb
BCTAHOBJIEHOI CUJIN.

[TlincymoBytoun, 3a3HaUMMO HacTynHe. B akTi aji-
MiHICTPATUBHOTO CYZIOUMHCTBA aKyMYJIIOETHCS BECh
npouec; Bin Hi6u BOMpae B cebe Horo atmocdepy,
TIONTYK, TMO3UIlii, 3alUTH, 3amepedeHHs cTopid. Pi-
IMeHHs He MO’KHA BiIOKPEMUTH BiJ[ MpoIlecy HOTo
jnocaruenns. PazoM 3 TUM y pillleHHI — aKTi CBOE
oKpeMe KUTTS. Voro crnpuiiMaioTs, yCBiOMIIO0TS,
KPUTUKYIOTD SIK aJ[pecaTH, Tak i OKpeMi rPOMa/IsIHU.
BimoMo, HaCKiIBKN cymepeuTMBUMU OYBaIOTh OIliH-
KU CTOPiH, 4K TeH/ICHIIHHO HETAaTUBHO CTABUTHCS /10
HbOTO “cTOpoHA 1110 TTporpasia”’. CIIOTBOPEHHS 3MiCTy
PIIIEHHS TOTIYCKAETHCA K HaBMUCHO, 3 METOIO J0-
MOTTHUCS CKACyBaHHS, HEBUKOHAHHS TIPUIINACY CYLY,
TaK 1 BHACJIIJIOK HEPO3YMiHH4 1ioro. [ieanbHe pitieH-
HSL — Te, O He I0TpedyE A0JaTKOBUX KOMEHTaPIB Ta
TPYHTYETHCS Ha HOPMaX MOpPAJIi.

OCKIJIbKY TTPAaBOCBIIOMICTh 3aBKAM (DYHKITIOHYE
B €IHOCTI BCIX 1i CKJIaZOBUX eJeMeHTIB 6e3 MoJiry
Ha abCTpaKTHe MUCJEHHS 1 IACBiZOMiCTh, TO aj-
MiHICTpaTUBHA BiJIIOBIIAJIbHICTh AKTUBI3yE I1i3HA-
BJIbHY JISJIBHICTD JIOAUHU Ta 11 IOPUIUYHOTO PO3Y-
MYy. 3aBJISIKM HasSiBHOCTI OPraHiuHOTO B3a€EMO3B’SI3KY
Mi’K a/IMiHICTPATMBHOIO Bi/[ITOBIIAJIBHICTIO 1 TIPaBO-
BOIO MI/ICBIIOMICTIO MeXaHi3M (HOpMyBaHHS MPaBO-
BOI KyJIBTYPH MOKHA PO3IJISIAATH Y TIMOOKIN €[HOCTI
1UX (HaKTopiB.

[ToTpi6Ha nozaspiia HayKoBa poOoTa, CIIPAMOBa-
Ha Ha BJOCKOHAJICHHA CaMOI METOZOJIOTIYHOI 6asn,
gara 6 ob’enHazna Taki MOHATTS, K CBifoMe 1 miacBi-
JIoMe JIOTPUMAaHHS HOPM a/IMiHICTPAaTUBHOTO TIPaBa,
BUXOBHE 3HAUEHHS a/IMiHICTPATUBHOI BiAMOBiIab-
HOCTI, TepeyciM — BiZINOBIIAJIBHOCTI TTOCAZI0BUX
oci6 oprasiB Aep;KaBHOIO YIIPaBJIIHHS IIepel Cyc-
MJIbCTBOM, 32 HeHaJIeJKHE BUKOHAHHS TTOCAZI0BUX
060B’A3KIB, TOPYIIEHHS YAHHOTO 3aKOHO/[ABCTBA.

IIpaBocBimoMicTb TpoMajisiH, 30KpeMa iX ysB-
JIEHHS TIPO OCHOBHI 3acajiid aJIMiHICTPaTUBHOTO CY-
JIOYMHCTBA, 3aKOHHICTb 1 OOTPYHTOBAHICTD CYIOBUX
pilieHb, HeyIlepe/yKeHiCTb 1 CIIPaBeJIMBICTh PO3-
IJISILY CYOBUX CIIPaB, Ge3nocepeHbo MOB'si3aHi 3
aJIMIHICTPATUBHO-TIPOIIECYAJIBHOIO JIAJBbHICTIO /-

MiHicTpaTuBHOTO cy/y. [IpaBoBa pernamentartis aj-
MIiHICTPATUBHOI TPOTIEAYPU TAPAHTYE YiTKICTH 1 sIC-
HICTh MPABO3aCTOCYBAHH:, HANAE BIIOPSIKOBAHICTh
TIPABOBIZTHOCUHAM, IO B KIHIIEBOMY Pe3YJIBTaTi IMO-
3UTUBHO BIIMBATUME Ha peasi3alfilo KOHCTUTYIIiii-
HUX MOJIOKEHb Y TIIOTIIMHI MpaB Ta CBOOO JIOANHI
i TpOMaIgHUHA Ta iX MMPAaBOCBIOMICTL. AMiHICTpa-
TUBHA TIpoleypa, abo K aAMiHiCTpaTHBHO-TIPOIlE-
JlypHE TPOBAJKEHHS, TOCI/Ia€ caMOCTiliHe Miclle B
a/IMiHICTPaTUBHO-IIPOIIECYAIBHIN MiSIBHOCTI 1 fioro
He CJIi/I OTOTOKHIOBATH aJIMiHICTPATUBHUM IIPOIIE-
com. OgHak o6uaBa 1 SBUINA BiAIrpaloTh BaKIUBY
POJIb ISl 3/aroAxKeHoi po6OTH BUKOHABYOI BEPTH-
KaJi Bjaaau i 1711 (hOpMyBaHHS TTPaBOBOI KyJIBTYpPHU
TPOMAJISTH.

Pimenna aamiHiCTpaTUBHOTO CyAYy BiA iMeHi
JIep>KaBU OXOPOHSE JIePKABHUN 1 CyCHIJTbHUN yCT-
piit Yxpainu, hopMye MpaBoCBiIOMICTh TPOMASH,
PO3KpUBAE Tepe]] MUPOKUMU BEPCTBAMU HaCeJIeH-
Hs 3MICT 3aKOHIB YKpaiHU, yTBEP/KYE Y CBIIOMOCTI
IPOMaJIIH MOBary JI0 HUX, /10 BCTAHOBJIEHOTO Ipa-
BOIOPA/IKY, TTPABUJI CITIBKUTTS, BUKOHYE BUXOBHY
(pynxmito. CyTHICTb CyZOBOro PIillleHHS II0JISITAE
B TOMY, 1[0 BOHO € OCHOBHUM i HAWBaKJIUBINIUM
aKTOM TPABOCY//ISA, YXBAJICHUM iMeHeM YKpainu i
CTIPSIMOBAHWM Ha 3aXUCT MPaB, CBOOO Ta 3aKOHHIX
IHTEpeciB TPOMA/ISIH, OpraHisalliii, Iep>KkaBHUX i TPO-
Ma/IChKUX 1HTepeCiB, 3MIITHEHHS 3aKOHHOCTI Ta TTpa-
BOIOPSIZIKY, Ha 3amobiraHHs MPaBOTIOPYIIEHHSIM,
BUXOBAHHS y TPOMA/ISH 1 TTOCAIOBUX 0Cib TTOBATH 710
KoncTturytii Ta 3akoHiB Ykpainu, dyecTti i rigHocti
JIOTHU.

CkJiajiai cotiabHO-TIPaBOBI Ta EKOHOMIUHI pe-
ayii ChOTOJIeHHsS BKpail HeraTMBHO BifOWMBAIOTHCS
Ha CTaHl MMPaBOBOI KYJbTYPU Ta MPaBOCBIOMOCTI
cycmisberBa. Ha chorosHi BiTUM3HAHA MPABOCBIi-
JIOMiCTh Hebes3MiJCTaBHO XapaKTepPU3yEThCs He-
JOBIpOIO /10 TIPABOBUX 3aC00iB 3aXUCTY TIPaB JiO-
JIUHU, 10 CY/IOBO1 CUCTEMU, HETATUBHOIO OIIHKOIO
JUSIJIBHOCTI TTPABOOXOPOHHUX OPraHiB. 3a TaKWX
YMOB Ce€HC iCHYBaHHSI W (DyHKIIOHYBaHHS Jep-
JKaBHOI BJaau (30Kpema, il cymoBOi TiJKKM) “po3-
MWBA€EThCST”, HU3bKA €e(PEeKTUBHICTh MisIIBHOCTI
MPaBO3aXNCHUX OPTaHiB He MOKPAIYE 3araJbHOTO
€MOI[IfHOTO CaMOIIOUYTTS CYCHIJIbCTBA. ¥ CBOIO
yepry, Kpusa yKpalHChbKOI ITPaBOCBIIOMOCTI, Iipa-
BOBOI KyJIbTYPH KaTaJli3y€ 3arajbHy KPU3Y [1PABO-
BOI CUCTEMU CYCITIJIbCTBA.

3 Hatoi Touky 30py 6yJ10 6 JOIIBHUM JOMOBHH-
i IIpoext Ne 6469 3akony Ykpainu “IIpo KyabTy-
py” TOJIO)KEHHSIMU TIPO HEeOOXiHICTh (hOpMyBaHHS
y TPOMA/ISTH TIPABOCBIZIOMOCTI Ta MTPaBOBOI KYJIBTYPH

[16].
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HY 3aKOHO0ABCMBA NPO AOMIMICMPAMUBHE CYOOUUHCMBO 6 YKpaini.
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Topical issues of legal consciousness formation of citirens in relations with administra-
tive court are considered. The authors vision of legislative condition on administrative court
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Ananisyromvcs popmu i Memoou adMinicmpamuenozo Hazisdy 8 YnpasiincoKil Oisiv-
Hocmi opeanie, sSKi 610n06i0Ho 00 3aKOHOOABCMEA Y MaKull cnocid peanizyoms nadani im

NOBHOBANCECHHA.

[lemoxpatnyHi mepeTBOpPeHHS B YKpaiHi, CTBO-
PEHHS HOBOTO aJIMiHICTPATUBHOTO TIpaBa, IpUBe-
JIeHHS 1oro 710 cTanaaptiB €Bporneiicbkoro Coiosy
BUMaraioTh 3HOBY 3BEPTATUCH /IO AHAJI3Y OKPEMUX
nediniiii, TepMiHiB Ta TIOJIOKEHDb. 30KpeMa, B Hay-
KOBIH JriTepatypi Ta Ha MPAKTHUIT YACTO BUKOPUCTO-
BYIOTBCSI Pi3HI TEPMIHM J7I1 BUBHAYEHHS TUX YU 1H-
MTUX YIIPABITHCHKUX JTiT1.

Tepmin “Harsisin” 3aCTOCOBYETHCS JIJISI BHU3HA-
YeHHS TPOKYPOPCHKOI Mi4IbHOCTI, TPABOOXOPOHHOI
JUSIJIBHOCTI OPTaHiB MUJITIT, /IISITBHOCTI CITeIiaaTbHIX
OpraHiB ymnpaBJiiHHS (HAPUKJIA, IE€PKABHUX 1HC-
nexiiit) i 7. . DisosoriyHe TIyMayeHHS TepMiHa
“HarsisiziaTn’ 3BOJIMTHCA /10 “NIMJIBHYBATH, CJIIIKYyBa-
TH 32 YUM- KUM-HEOY/Ib I KOHTPOJIIO, 3a0e31eueH-
HsT opstaKy i T. i1.” [1, 729].

B agmiHicTpaTUBHO-TIPABOBIH JiTEpaTypi €IMHOI
TOYKH 30py IIOJI0 CYTHOCTI Ta 3MiCTy ajMiHicTpa-
TUBHOTO HAIJISIY, 3/IACHIOBAHOTO JIep>KaBHUMU
opraHamu, Hemae. IlepemyciM HalGIIBIINI iHTEpEC
CTAaHOBUTD MMUTAHHS MO0 TOTO, YU € BiH PiISHOBUIOM
KOHTPOJTIO a60 5K BUCTYTIAE K OHOTIOPSIIKOBE 3 HUM
SBUIIIE.

Y mporieci 10pUAMYHOrO aHAMI3y 3MICTY IOHST-
1 “anminicrpatuBauit Harssg® . C. PazapboHOB
BUKOPHUCTOBYE TaKy HOro O03HaKy, $IK BiJICYyTHICTb
OpraHi3alliifHol MiJIJIerJIOCTi B OpraHax Harjgay Ta
i HATTISA0BUX 00'€KTIB. Y 1[bOMY 3B’I3KY aBTOD Bijl-
MIYa€ CXOKIiCTh HATJISMY i 30BHITHBOTO KOHTPOJIO,
SIKA BUSIBJISIETBCS TAKOK 1 B TOMY, 1110 HATJISIZ Ta 30B-
HINTHIN KOHTPOJIb BEAYThCS HE 32 BCIMA CTOPOHAMU
MiHATISAAHUX | TAKOHTPOIBHUX O0'EKTIB, a TiIbKN
3 BiIMOBITHUX TUTaHb (HATIPUKJIAM, 32 TOTPUMAHHSIM
OKpeMHUX mpaBui). 30JMKYE iX 1 Te, 0 B pasi BUSIB-
JIEHH TIOPYIIIeHb OPTaHU HATJISY i 30BHINTHBOTO KOH-
TPOJTIO 3aCTOCOBYIOTH 3aXO/U JJIA iX YCYHEHHS i IpH-
TSTHEHHS] BUHHUX JI0 BiinoBifaabHocTi |2, 69—78].

BigMiHHICTD MiX HUMM BYeHUH 6a4uTh B 00Cs3i
ix xomreTeHIii. OpraHu 30BHIIHBOTO KOHTPOJIO
BOJIOMIIOTH OLJIBII IMIMPOKOK KOMIIETEHIE0, BOHA
BKJITOUAE TIEPEBIPKY He TIJIBKU 3 TOYKH 30pYy Ipa-
BWJIBHOCTI, a 1 JIOIIJIBHOCTI, TO/I STK a/IMiHICTPaTUB-
HUU HATJIsA/T TepeBipsi€ TiITbKN 3aKOHHICTD i KOHK-
perHoro o6’ekra [2, 75].

. C. PazappboHOB TaKO:K MHIIE, 1[0 MOBHOBA-
JKEHHST OPTaHiB a/IMiHICTPATUBHOTO HATJISITY 0OMESKY-
T0THCST JIUTITE HATJISI/IOM 32 TUM, SIK T THATJIS/IOBI Opra-
HU iT 0cO6U BUKOHYIOTD MOKJIa/IeHi Ha HUX 000B’I3KH
y BIITIOBI/HIN Tasty3i yrIpaB/iHHS,; IIPU IbOMY OPraHu
HarJIsi/ly He BTPYJYaloThCs B iHII CTOPOHU JiSIBHOCTI
3a3HaYCHNX 00 EKTIB.

JisnbHicTh OpraHiB  aJMiHICTPATMBHOTO Ha-
IJISIy Ta 30BHIINIHBOIO KOHTPOJIO BiJIPIZHAETHCS
il o6’exTamu, Ha SKi BOHM mommpooThes. [l aa-
MiHICTPAaTHMBHOTO HATJIALY TAKMMU € ITOCAA0BI 0cOOU
MIMTPUEMCTB, YCTAHOB, OPTaHi3aIliil Ta OKpeMi Ipo-
MaJISTHU. 3OBHIITHIN CTEIiaJbHUI KOHTPOJIb HE TI0-
MIMPIOETHCST HAa OKPEMUX TPOMasH [2, 75].

Ha ngymky aBTOpa, HAT/ISA/ i KOHTPOJIb BiIPi3HSI-
10TbCsT 06’EKTOM TX [ISITTBHOCTI: HATJISIT OOMEKYETh-
cs TIePeBIPKOIO JIOTPUMAHHS BiIIIOBIIHUX TTPABUI,
OpTaHW 30BHINTHBOTO KOHTPOJIO 3aiIMAIOThCS 1 TTH-
TAHHSIMU TOCIO/IAPChKOI JIISIBHOCTI, BUKOHAHHSIM
ITAHOBUX 3aBJ/laHb 34 KIJIbKICHUMU Ta SIKICHUMU I10-
Ka3HUKaMu i T. 11. [2, 76].

BigminHicTh MiK 30BHIIIHIM CITEI[iaIbHUM KOH-
TPOJIEM 1 aAMiHICTPATUBHUM HATJISAAOM BYeHUIT Oa-
YKUTh y XapaKTepi HOBHOBaKEHb ix cy6’exris. Oprann
30BHINTHBOTO CIHEIiaJIbHOTO KOHTPOJIIO BOJIOMIIOTH
IpaBaMU Ha BU/IAYy JI03BOJIIB, TIOCBITY€HB, 3T0/I, HA-
JIAaHHS BKa3iBOK TIPO YCYHEHHS BUSIBJIEHUX HEJIOTIKiB,
IPU3YIUHEHHS POOIT MiANIPHEMCTB, OKPEMUX arpe-
ratiB, MallvH, MPUTATHEHHST BUHHUX 0 JUCIUTLII-
HAPHOI Y KPUMIHAJIBHOI BiAimoBigatbHoCTi. Opranu
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aIMIHICTPATUBHOTO HATJISI/Ly BOJIOIIOTH MEHIITUMU
[TOBHOBA/KEHHSIMI: BUCYHEHHSI 000B’I3KOBIX BUMOT
1010 BUKOHAHHS 000B’I3KOBUX TIPABIUJI, BiABIZaHHSI
[MiAHATISIHIX 00’ €KTIiB, 3aCTOCYBAHHS BIAIOBIIHIX
CaHKIIii |2, 77-78].
Tak, M. C. CryzmenikiHa amMiHiCTpaTUBHWH Ha-
IJI/L 3iCTaBJIS€ 13 30BHIIIHIM 200 HA/BIIOMYUM KOH-
TpoJieM, 60 1 KOHTPOJIb, 1 HAIJIS) IOMUPIOCTHCS Ha
06’eKTH He3a/MesKHO Bij| iX Bigomyol migmeraocti [3,
18].
Ha nymxy €.B. Hlopinoi, aaMiHicTpaTuBHUN
HarJs — Iie caMocTiiiHa (opMa KOHTPOJIO, CYT-
HICTb $IKOI OJ/iHA, HE3aJIe;KHO BiJl TOTO, SKUM OpTa-
HOM KOHTPOJIb 3/IWCHIOETHCS; aJMiHICTPAaTUBHUN
HATJIs, TOAIOHO 10 POKYPOPCHKOrO, HE MOXKeE OyTH
MTOB’SI3aHUH 13 BTPYYaHHSIM Y JiSITbHICTD TiTHATIISI/I-
HOro 00’€KTa 4i OpraHy YIpPaBJiHHS, a Y BUIIAJKaX,
KOJIM TakKe BTPYYaHHS €, HAIJISI TIOCTYHAETBCS Mic-
1eM KOHTpoJTo [4, 255].
B. M. IMapamyk crBepukye: “lonoBHe, uyum
Bi/IPI3HAETHCSA KOHTPOJIb BiJl HATJALY, — 1€ Te, 110
KOHTPOJIIOIOUMI OPraH Ma€ IpaBo BTPYUYATHCH B OIle-
PaTHBHY [isUTbHICTH THAKOHTPOJBHOTO 00’€KTa i ca-
MOCTIHO HIPUTSATYBATH IIPABOIOPYIIHUKA /10 I0PU-
JIAYHOI BiAnoBiganbHOCTI |5, 217].
3BajkaoYM HAa BUKJIAJEHI MO3UIlI BYEHUX-TTpa-
BO3HABINB MO0 HAIJISAY Ta KOHTPOJIO, MOKHA
copmyTioBaTH Taki BACHOBKH:
a) afMIHICTPAaTUBHUHN HATJISA — YIPaBJIiHCbKA
KaTeropis;

6) aaMiHICTPaTUBHO-HATIJIAZ0BA JisS/IbHICTD CIIB-
Bi/IHOCUTBCSI 3 KOHTPOJIEM;

B) a[MiHICTPAaTUBHO-HATJISIOBA IiSJIBHICTD Ma€
CBOE OKpeMe ITpU3HAYEeHHSI.

STk i Gyab-AKa yrpaBaiHChKa JMiSITBHICTD, HATJIS-
JIOBa JISIIBHICTD 3/[IICHIOETHCS BiIIIOBITHIMHA METO-
JlaMu 1 y BiZIOBiIHUX (hopMax.

AJZIMIHICTPaTUBHO-TIPABOBA  [IISITBHICTD  XapaKTe-
PUBYETHCS 11 /IMIHICTPATUBHO-TTPABOBUM PeTYJIIOBAH-
Ham. Lle noB’s13aH0 3 THM, 1110 MizK ¢y’ €KTOM HArJISLY i
HmigHATISAHIM 00’ €EKTOM Peali3yeThCs YIIPABIIHCHKHI
BIINB, Mi’K HUIMW BUHUKAIOTH 3B’SI3KM BEPTUKATIBHOTO
xapakTepy (He3Ba)karfouM Ha BIJICYTHICTH OpTaHi3ailiii-
Hoi migtersocti). ITi o6cTaBUHE JOCUTH YiTKO BigoGpa-
JKeHi B HOPMATUBHMX aKTaX, sIKi BU3HAUAIOTH IPABOBE
CTaHOBUIIIE OPraHiB a/IMiHICTPATUBHOIO HATJISILY.

¥ nux paMKax opraHu aJiMiHiCTPaTUBHOTO HATJISI-
Jly HacamIiepe/l BUKOPUCTOBYIOTD a/IMiHICTPATUBHUI
METOJl BIUIUBY. AJIMIHICTPATUBHUM MeTOM 3[ilic-
HIOETHCS 32 BUKOPUCTAHHS TaKUX 3aXO/[iB BILIUBY,
K BCTAHOBJICHHS HOPM, BUMOT, TIPaBWJI, HaJaHHS
JI03BOJIIB HA BUKOHAHHS MEBHUX i, 3aCTOCYBaHHSI
a/IMIHICTPATUBHUX CTSTHEHD 1 T. II.

BukopucTtanHs eKOHOMIYHUX CTUMYJIIB Y TIPOIie-
ci 3/1iMICHEHHST a/IMIHICTPATUBHOTO HATJISITy CTBOPIOE
TaKi YMOBH, 32 SIKUX IIIHAIISIA0BI 00’eKTH BUbMpa-
10Th BIiITTOBI/IHI HATIPSIMU CBOEI JIIITBHOCTI B paMKax
CHEIabHUX HOPM, MPABUJI, BUMOT T/l BILJIMBOM
MEePCIEeKTUBY 3a3HATH BiMOBIIHUX 30UTKIB y pasi
MOPYIIeHb Y1 HEBUKOHAHHS ITPUITUCIB HOPM. 3 11OTO
npusoy FO. M. Kossos 3asnauas, 1o cyTh mpobJie-
MU €eKOHOMIYHWX METO/IiB 3BOJIUTHCS /10 3aKPITITIEHHS
a/IMiHICTPATUBHUX PO3IOPS/IKEHD CUCTEMOIO €KOHO-
MIYHUX BaXKEJIiB, 3 IONIOMOTOI0 SIKUX CTUMYJIIOETHCS
edeKTUBHE BUKOHAHHSI IIMX PO3IOPSIKEHD |6, 63].
3a3BuYail OCHOBHUM €KOHOMIUHUM CTUMYJIOM BUKO-
PHUCTOBYIOTH IPUOYTOK.

MosxHa TaKOK 3a3HAUYMTH, 10 a/IMiHICTPATUBHUN
BILIUB YacTO 36ira€ThCs 3 EKOHOMIYHUM 1 3HAXOINTH
CBOE BiJOOpa’KeHHSI B eKOHOMIYHOMY 00T DYHTYBaHHI
CTEIabHUX TIPABWJI, HOPM, BUMOT, BCTAHOBJIEHUX
OpraHaMu afIMiHiCTPATUBHOTO HATJISTY.

AnviHicTpaTuBHWIT HarIsm, K i OyAb-ska -
PaBJIIHCHKA MISAJIbHICTD, 3/IIMCHIOETBCS Y BIIIOBIjI-
Hiit (popmi. B aziminicTpaTUBHO-TIPABOBIi JliTepaTypi
JAETBCA JIENI0 O/IHO3HAUYHE PO3yMiHHA (opMU gK
MIPAKTUYHOTO BUPAKEHHS yIIPABAIHCHKOI JTiSJIBHOCTI
B KOHKPETHUX [[isIX OpraHiB Ta iHmmx cy0’eKTiB yi-
paBminaH:A [7, 207].

@opMy HAIJISIZIOBOI [iSIBHOCTI MOXKYTHh OyTH
a6o mpaBoBMMH, ab0 K OpraHi3aliiHUMM, SKi BU3-
HaueHi HODMAaTUBHUMU aKTaMU, 10 PETIaMeHTYIOTh
JUSUTBHICTD OpraHiB Harsay. Knacnannvu hopmamMu
JISITBHOCTI OPTaHiB aIMiHICTPAaTUBHOTO HATJSALy, HA
HATIl TOTJISA]I, €: a) BCTAHOBJICHHST HOPM TIpaBa; 0) 3a-
CTOCYBAaHHSI HOPM IIpaBa; B) BUKOHAHHS OpraHisa-
MIMHUX Ail; T) 31HCHEHHST MaTePiaJbHO-TEXHIYHIX
omepartii.

Bceranosnennst nopm mpasa — crerugiuna gop-
Ma JIi4JIbHOCTI OPTaHiB aJIMiHICTPATUBHOTO HATJISLY.
OcHOBHe X TIpU3HAUEHHS MOJISITAE Y 3/11FICHEHH] BU-
KOHABYOI [isIJIBHOCTI, sIKa 3a0e3IeUy€ 3aCTOCYBaHHSI
HOPM IpaBa. Y HOPMOTBOPUYIH /isSIIBHOCTI OpraHiB
AIMiHICTPATUBHOTO HATJISLY 11€ BUSBJSETHCS Y BU-
JIaHHI T 3aTBEP/IKEHHI CIeliaTbHUX MPaBUJI, HOPM,
BUMOT, SIKi He CTOCYIOThCST TPOOIEM, TTOB'SI3aHNX 3
BU3HAUYEHHSIM TTPABOBOTO CTATYCY CAMUX TTiTHATJIS]I-
HUX opraHiB i 06’ekriB. I[i MUTaHHS BUPINIYIOTHCS
yepes yIpaBJiHChKI PillleHHs BUIIOL JJAHKU.

HopmaTtuBHi akTH, 1110 BUAAIOTHCS OpraHamMu aji-
MiHICTPATUBHOTO HATJIALY, MAIOTh Pi3Hi Ha3BU (Ha-
npuKJa, “nojoxkenus’, “Bumoru”, “Hopmu”, “mpa-
Busa”). BiacTUBICTIO CTPYKTYPU HOPM IIMX aKTiB €
HasgBHICTh JMCIIO3UILI]; TIIOTE3a Ta CAaHKILIs, K Ipa-
BWJIO, BIJICYTHI. [HKO/IM B HOPMATUBHOMY aKTi MOKe
3aCTOCOBYBAaTHUCHh (hopMmyJa: “BiANOBINAJIBHICTD 3a
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TMOPYTIEHHS X MTPABUJI HACTAE 3TiIHO 3 YNHHNM 32a-
KOHOIaBCTBOM”.

3acTocyBaHHS HOPM IIPAaBOOCHOBHOTO 3MiCTy
BUKOHABYO-PO3MOPSTIO]  [iSIIBHOCTI  OpPraHiB  aj-
MiHiCTPAaTUBHOTO HATJAMY. BaskauBoio dhopmoro aj-
MiHICTPaTUBHO-HATJISIOBOI [IIJIBHOCTI € BUIAHHS
HArJIs/I0BUMKA OpraHaMu IOPUIMYHUX aKTiB 1HIUBI-
JIlyaJIbHOTO XapakTepy, aKTiB 3aCTOCYyBaHHS HOPM
IpaBa /10 KOHKPETHUX CYCHIbHUX BiJIHOCKH.

B inauBigyasbHUX akTax BigoOpaskeHa IpaBo-
OXOpPOHHA [liISITBHICTh OPraHiB aJMiHICTPATUBHOTO
HarJsiay. 3ajaeskHO BiJl MEX Ta XapaKTepy iHIUBiLy-
aJIbHI aKTU OPTraHiB yIIPaBJIiHHSI MOKHA TO/IIJINTY HA
OTIePAaTUBHO-BUKOHABYI Ta MPABOOXOPOHHI.

OmnepaTuBHO-BUKOHABYI aKTW € aKTaMU peai-
3arii Aucno3uilii mpaBoBoi Hopmu. lle mHaiimonm-
pewnima ¢opma aktiB. Bona, stk ipaBujio, 3BOAUTHCS
N0 IOPUIUIHOTO O(DOPMJIIEHHS Maif’ke BChOTO KOJA
MTOBHOBAa)KEHb OPTaHiB a[MiHiCTPATUBHOTO HATJIILY,
3a BUHSATKOM MOBHOBAXKEHD 110/I0 3aCTOCYBAHHA ajl-
MiHICTPATUBHUX CTSATHEHb, OCKIJIBKU IIe TIOB’43aHO
3 BUJIAHHSAM ITPABOOXOPOHHUX AKTiB, B SKUX peaii-
3yEThCS CAHKILis TTPaBoBoi HOpMU. [IpukIaom akTiB
TaKOT0 BUJLY CJIYTYIOTh IOCTAHOBY OPTaHiB BHYTPIIII-
HIX CIIpaB TIPO NPUTATHEHHS 10 aAMiHICTPaTHBHOI
BiZIOBIZAIBHOCTI TIOPYITHUKIB IIPaBUJI Ta OOMEKEHD
/IMIHICTPATUBHOTO HATJISLY.

3Tafiylound CHUCTEeMy HOPM TIpaBa, IO 3acTOCO-
BYETBCI OpraHaMW a/IMiHICTPATUBHOTO HAaTJISILY,
HEOOXITHO 3a3HAYUTH, 1[0 HOPMU aAMiHiCTPaTUBHO-
HATJISAA0BOl MISAJIBHOCTI 3alMalOTh HE3HAYHE MicIle
B 3araibHOMY 00CsI3i TPaBOBUX aKTiB i BU3HAUAIOTh
JIIIIe OCHOBM IIPABOBOTO CTAHOBHUINA OPTraHiB ajl-
MIHICTPaTUBHOTO Haryisaay. B ocHOBHOMY 3aKOHO-
JIaBCTBO OY/AYEThCA 3a TaJy3eBUM KPUTEPIiEM, a 1ie
BijloOpajkae i cTaH HATJIALOBUX HOPMATUBHUX MPH-
MTUCIB.

¥ Mekax oKpeMoro BUJLY HArJIsi/0BOI MiSITbHOCTI
JUIOTHh 3araJbHOHOPMATUBHI aKTWU MIHICTEPCTB, Bi-
JIOMCTB 3 TIIUTaHb aJMiHICTPATUBHO-HAIJIS/I0BOI
NISIJIBHOCTI, a TAKOK aKTHU, BUJIaHI SIK JOIIOBHEHHS 10
YUHHUX 1T1/13aKOHHUX HOPMATHBHUX aKTiB.

Buxkonanusa opraHisaniiHuX il BUSABISETHCS
B 00cTekeHHI poGOTH IAHAIIALOBUX 00 EKTiB,
O03HAMOMJIEHH] 3 JOKYMEHTaMU, MPOBEJIEHHST €KC-
[ePTH3, CIIOCTEPEKEHD 3a pOOOTOI0 HiAIPUEMCTBA,
yCTaHOBW, oprauizaii. Opran aaMiHiCTPaTUBHOTO
HarJsly y 1poueci cBO€l AisIbHOCTI BUKOPUCTO-
By€ Taki hopmMu poboTH, IK 0OCTEKEHHS, 3HATOM-
CTBO 3 JIOKYMEHTaMU, IIPOBE/IEHHA €KCIIePTU3 Ta
aHaJi3iB.

3niliCHeHHsI MaTepiaJibHO-TeXHIYHUX olepariil
HOCHUTbH JIOJJATKOBUM, TOTIOMIKHUI XapakTep, 3a iX
JIOIIOMOT0I0 0OCIYyrOBYEThCA afAMIiHICTPATUBHO-HA-
[JSI0BA AisJIbHICTB, TOOTO TOTYIOTHCS Marepiaan
JUIST TIPOBEJIEHHST OpTaHi3alliiHuX i, BUIAHHS
MIPaBOBUX aKTiB, BEJICHHS [IJIOBO/ICTBA, CKJIAIAHHS
3BITIB.

VY3araJpHIOIOUN BUKJIAJ€HEe, MOKHA 3a3HAUNTH,
0 BUXOAIYM i3 GaraTo3HAYHOCTI METOAIB i Gopm
aJIMIHICTPATUBHO-HATJISAIOBOI [IisJIBHOCTI JIOTIJIBHO
CTBOPUTH 3arajibHUN 00JIiK HOPMAaTUBHUX aKTiB, sKi
BU/IAIOTHCS OPraHaMM aJIMiHICTPATUBHOTO HATJIL/LY Y
mpolieci peasizailii CBOTX (DYHKITIiA.
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Dopmu i memoou 1azisi0060i JisbHOCME OP2ais ma Nocadosux 0cio, O AKUX HAZLS-
0061 PYHKUIL € OCHOBONOJLONCHUMU, UO BUMAZAE MEOPEMUKO-NPABOBOZO 00T PYHMYBAHSL
ma uimkoi 3axonodasuoi pezramenmanii. 3a01s GUPIUEHHS UUX 3A60AHD CMAGLAMbCS M-
ManHsL NPO 3MICM AOMIHICMPAMUBHO20 HA21A0Y, 1020 GIOMIHHICIb 610 KOHMPOIO, 8 YOMY
NPOAGIAIOMbCS POPMU MA MeMOOU HAZLA0B0L OIANbHOCTI | 0aI0mbCs 610N06i0i na 3a3na-

ueni npobremi.

Dopmol u MemobL HAO30PHOU OeSIMENBHOCIIU OP2AHO8 U QOJHCHOCTIHBLX JUl, OISt KO-
MOPvIX HAO30PHBIE PYHKYUU ABASIOMCS. OCHOBONOAZAIOUUMIUL, MPEOYIOUUMU TNEOPem-
KO-NPaso6ozo 000CHOBANUSL U YeMKOT 3aKOHOOAMEvHOU peziamenmauu. /lns pewenus
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IMUX 3a0a4 8 CMAmMve CMasgsimcst BONPOCHL 0 COOEPICAHUU AOMUHUCTIPATUBHO20 HAD30PA,
€20 OmauUe OM KOHMPOJLsl, 8 YeM NPOSIGASIOMCS, POPMbL U Memodbl HAO30PHOL Oesimeb-
HOCMU U 0a10MCst OMBEMbL HA BOLULEYNOMSIHYMbIE NPOOTEMDL.

Forms and methods of superoisory activity of bodies and officials for which superovisory
Junctions are basic, which require theoretical legal substantiation and clear legislative
regulation. In order to fulfil these tasks, the article puts the questions concerning the content
of administrative supervision, its dif ference from control, where do forms and methods of
supervisory activity reveal themselves, and the answers to the aforesaid issues are given.

Hagiviwna 9 aucronaga 2010 p.
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YK 34.347.343
B. ®. COJIOHHHA

Miocpezionanvia Axademis ynpaeninis nepconaiom, m. Kuis

AHANI3 NOHATTA NMPABA HA 3AXUCT
Y CYYACHIA HAYLI ULMBUJIbHOIO NMPABA

Haykosi npaui MAYTT, 2010, eun. 4(27), c. 136—140

Hocrioncyromuest ichyoui 8 cyuachii Hayuyi yueiivbHozo npasa nioxoou 00 6UHAUEH-
HS NOHAMMS NPABA HA 3AXUCT, POSKPUBAEMBCSL 11020 3MICM, A MAKONC PONb Y NPOUECH
0eparasozo pezynosanis yUeLIHux sionocui. /losodumucs icnyeanns 6e3nocepeoinvozo
36’°S13KY MINC NOHSAMMAM YUBLIGHUX NPA8 MA YUSLIbHOT 8i0nosidaivrocmi, adyce came 00
sacmocysanis mip 6i0nogidaibHoCmi Halacmile nPUSOOUMy Pealizayis 6UMozu 0co0U
saxucmumu ii cy6 exmusne uueiivie npaso.

3BepTaloYrCch /10 3arajibHOI MPOOJEMATHKN 3a-
XUCTY IIUBLIBHUX TTPAB JIIOJAWHY i TPOMAJITHUHA, & Ta-
KO /10 TUTaHHS I0JI0 MePCIIeKTUB YIOCKOHAJIEHHS
CHCTEMU OXOPOHM 1 3aXUCTY MPaB i CBOOO JIIOAUHI
B YKpaiHi, 3 oIy Ha mporojonieHi B Koncruryitii
Ykpainu 11iJ1i 11 TOCTaHHS SIK TPABOBOI JIep:KaBU, MU
3 HeOOXITHICTIO CTUKAEMOCS 3 ILJINM PSII0M IIpoOIeM
3araJJbHOTEOPETUYHOTO 1 METOJ[0JOTIYHOTO 3MICTY,
K1 MOB’g3aHi 13 BU3HAUYEHHAM TUX BUXIHUX HOHATH
i KaTeropiil, MO BKUBAIOTHCSI y ITbOMY KOHTEKCTI
IOPUANYHUX AOCTiKeHb. OMHUM 3 TaKUX MOHSITH,
11032 BCSIKUM CyMHIBOM, € MTOHATTS ITpaBa Ha 3aXMUCT,
10 poO6UTH HOTO HAYKOBWIT aHAI3 OJHUM 3 TIPiopH-
TETHUX 3aB/laHb CyYaCHOI HAYKH [IUBIJILHOTO IpaBa.

AXTyaJsbHICTh HAIIOTO 3BEPHEHHH JI0 3a3HAYEHO1
npobeMaTUKN 3yMOBJIIOEThCS KiJTbKOMa TIPUUMHA-
MU, cepell SKUX BUOKpeMUMO HaiiBaskyusimi. [lo-
nepiie, SK IIJIKOM CIIpaBe/lliInBO 3a3Havyae B. Mo-
TOBLJIOBKED, CyO'€KTUBHI IUBIJIBHI TpaBa sK IpaBa
KOHKPETHUX 0Ci6 MaloTh OCHOBOIIOJIOKHE 3HAYECHHSI
i 711 KOJKHOI OKpeMOl IPUBATHOI 0co0H, i B LiJoMY
ITsT XapaKTEePUCTUKU TIPABOMOPSIAKY B CYCIiThbC-
TBi [7]. Ajte ockinbku peanisailis Oyb-sIKOTO IIpaBa
TIOB’sI3aHA 3 TIPUMYCOM, TO IK HA TEOPETUIHOMY, TaK
1 Ha BJIaCHE MTPAKTUYHOMY PiBHI 3aBKAM HAABHUM iM-
IUIIIUTHUI B3a€EMO3B’S130K TIpaBa i MpUMycCy, 1110 PO-
OUTH TIPABO TapAaHTOBAHUM JIEP/KABOIO Ta IHCTUTYTaMU
IPOMA/ISTHCBLKOTO CYCHiIbeTBA. TaKUM UMHOM, aHAaJi3
CIIBBIJTHOIIIEHHA TIOHATD MIPaBa, IPABOBOTO MPUMY-
CY, 3aXUCTY JIEP>KaBOIO TIPAB JIIOJMHU 1 TPOMA/ITHUHA,
MIPABOBOTO PETYJIOBAHHA € TPAHUYHO BaXKJIWUBUM i
aKTyaJbHUM 3aBJAHHIM IOPU/IAYHOI HAYKU, OCKiJIb-
KU BCi BOHM ITOB’sI3aHi TIPOIIECOM ITPABOBOTO PO3BUT-

Ky CYCHIJIbCTBA, TpaHC(HOPMAIISIMUA TIPABOBOTO JKUT-
T4 cycriaberBa [8]. Yrim, npakTiuuHe 3a6e3medeHHs
PO3B’sI3aHHS 3a3HAYEHOTO KOJIa TIPOOJIeM HEeMOJKJIIH-
Be y pasi BiICYTHOCTI YiTKOTO HayKOBOTO OOIPYyHTO-
BAHOTO PO3YMIHHS TOTO, IO caMe sIBJIsiE cOHOI0 TIpa-
BO Ha 3aXMCT (Hapasi HaC IIKaBUTh BUKJIIOYHO TaTy3b
IUBIJTLHOTO TTpaBa), SKUM YUHOM BOHO Peasli3yEThCs
i 3abesmeuyeTbcss Yepes HasBHI Y PO3HOPSIKEHHI
nepskaBu 3acobu. Ilo-apyre, He MOKHA He BiIMITH-
TH TOTO, 10 epeKTUBHE (PYHKITIOHYBAHHSI CUCTEMU
IIUBLIBHOTO TIpaBa i BiZIMOBIIHUI 3aXUCT MUBITbHUX
mpaB JIOAUHY Tiepeibadac HasSBHICTh BIATOBiAI Ha
3allUTAHHA 111010 TPABOBOI MPUPOJM TIpaBa Ha 3a-
xuct. Ile o3nauae, 1o peasisariis i 3aXuUCT MUBITLHUX
MIPaB JIIOJIMHU TIPSAMO 3JI€KATD BiJl TOTO YU caMe Ipa-
BO Ha 3aXUCT TJIYMAUUTBCS SK OJHE 3 TTOBHOBAXKEHD
HOCisT cy0'€KTHBHOTO IMBIJIBHOTO TIPaBa, YU BOHO €
OKpEMUM IUBIJIBHUM TIpaBoM. [lo3a po3B’s3aHHIM
iei npobieMy MPaKTUYHO HEMOMKJIUBO IIIICHO 10-
CJINTHU TOHATTS Ta 0COOJUBOCTI CIIOCOOIB 3aXKCTY.
OueBu/IHO, 10 3a3Ha4YeHa MPOOJIEMa MAE O3HAKK He
JITIIe TEOPETUYHOI, a ¥ TMPaKTUIHOI aKTyaJIbHOCTI,
OCKIJTbKY BiJT 11 BUPITIIEHHS MTPSIMO 3aJI€3KUTH TOBCSIK-
NeHHe (YHKIIOHYBAHHS CUCTEMU ITUBLIbHO-TIPABO-
Boro 3axucty. Hapeinri, mo-Tperte, akTyanabHICTh J0-
CJIJIKEHHST TEOPETUYHOTO 3MICTY MOHATTS 1IpaBa Ha
3aXMCT Yy IUBIJIBHOMY IpaBi YKpaiHU MOSCHIOETHCS
THM, 110 /IO CbOTOJIHI IOBOJII YACTO MOHATTS 3aXUCTY
IIUBLIBHUX TIPaB OTOTOKHIOETHCS 32 3MICTOM i3 IO-
HSTTSIM [IPaBoOBOI oxoponu. He3Baxkaioun Ha ix 6e3y-
MOBHY OJIM3bKiCTb, TUM He MEHII, He MOKHA He T10-
TOAIUTUCDH 3 TYMKOIO TIPO TEOPETHUUHY aKTyaJlbHICTh
YTOUYHEHHS 1X 3MICTY, 1110 JI03BOJINTH BXKUBATH KOXKEH

136

© B. ®. Cosnonunna, 2010



3 INX TEPMiHIB Y TTOBCAKIEHHIN TUBIJTbHO-TIPABOBIN
MPAKTUIL BIZIMOBITHO /10 MPUTAMAaHHOTO HOMY Ha-
YKOBO-TEOPETUYHOTO 3HAaYeHHsI. 30KpeMa, 1po Iie
e B. JlamunmHebKyi, SKU BiMivae, 10 3aXUCT Y
[IUBITBHOMY TIPaBi — Ile HacamIlepesl IIPaBOBE peary-
BaHHS HA ITPABOTIOPYIIEHHS, TO/li K OXOPOHA pajIiiie
MOB’s13aHA 3 CHUCTEMOIO MPEBEHTUBHUX 3aX0/iB [6].
Taxkum 4UHOM, AOCTIZKYIOYM KOHKPETHI IUBIJIbHI
npasoBigHocuHy, Ak goBoauTh O. /I3epa, Habysae
0COGJIMBOI 3HAYYIIOCTI Ta aKTYaJbHOCTI MUTAHHS
111010 BUOOPY THUX BUXIZAHUX TOHATH i KATEropii, mo
3aCTOCOBYIOTBHCS [IJIsI TAHOTO aHai3y, ajike Bijl 1IbOro
HAIIPAMY 3JIEKUTh IIPABUIbHICTH Ta 06’ €KTUBHICTD
HAYKOBO-TEOPETUYHOTO Bi0OPasKEHHS TUX 91 iHITUX
MIPaBOBITHOCHH, TIIO BJIACHE i CTAHOBUTD OJHE 3 (DyH-
JaMEHTATbHUX 3aBAaHb HE TiTbKU HAyKW ITUBLIHBHOTO
rpaBa, a i IOpUAMYHOI HAyK! SIK TaKoi [5].

TakuM 9UHOM, MAIOYM 32 METY JIOCTiJINTH TeOo-
PETUKO-METO/IOJIOTIUHI TIIXOU Y Cy4YacHill Haylli
[UBIJILHOTO [IpaBa /10 aHAJI3y 3MICTY HMOHSATTS 11pa-
Ba Ha 3aXUCT, MU MMOBUHHI BUPINIATHU TaKi 3aBJaHHSI:
a) 0OXapaKTepu3yBaTU CIiBBIZIHOIIEHHS TTOHSATH 0XO-
POHM i 3aXWCTy NpaBa y IMBIILHOMY TipaBi; 6) 10-
CJIJINTA OCHOBHI TIXOAM JI0 THTEPIIpeTallii 3MicTy
TIOHSATTS TIpaBa Ha 3aXHUCT; B) BU3HAUNTHU crerdi-
Ky TIPUMYCOBOTO XapaKTepy 3axXucTy Cy® €KTHBHUX
IUBLIBHAX TIPaB Ta IHTEPECiB, MO OXOPOHSIOTHCS
3aKOHOM.

YTim, Iepit Hi’K PO3MOYMHATH HAIle JTOCJIi/IPKeH-
Hs, BapTO 3POOUTH OJHE IiCTOTHE METOHOJIOTiuHE
3ayBakeHHs1. CIipaBa y TOMY, IO TTPABOBE PETYJIIO-
BaHHSI MPABOBIIHOCHH, IO TIOB’sI3aHi i3 3aXMCTOM
Ta OXOPOHOIO TPaBa, 3/[INCHIOETHCS K HA KOHCTUTY-
[IHOMY PiBHI, AKUIl IPU IbOMY TIOCIA€ 0cOBMBE
Miclle uepes BaacTuBy KOHCTUTYIIIT XapaKTePUCTUKY
“6asy TIOTOYHOIO 3aKOHOAABCTBA”, TaK i Ha Taxyse-
Bux piBusx [10]. 3okpema, ct. 55 Koncrurytii Yk-
paiHy! HAIAI0THCS TaPaHTil IPABOBOTO 3aXHUCTY 1TPaB i
cBOOOJI TPOMASIH CYIOM, YIIOBHOBasKeHUM Bepxos-
Hoi Pamu Ykpainu 3 npaB JOAUHUA, MI>KHAPOJTHUMU
CYy/IOBUMU YCTAaHOBAaMM ¥ Bi/IMOBITHUMHU OpraHaMu
MiKHApOIHMX OpraHisailiif, 4eHoM ab0 y4aCHUKOM
SKUX € YKpaiHa, a TaKOK BCTAHOBJIOETHCS, IO KO-
JKEH Ma€ [IPaBo OyAb-IKUMU He 3a00POHEHIMI 3aKO0-
HOM 3acobaMuy 3axuiaTi CBOI IpaBa i cBOOOAU Bil
MOPYyIIEHbD 1 MPOTUBOIIPaBHUX Tocdranb. Ha Biaminy
Biz Koncruryiii, IIK Ykpainu He oniepye NOHATTAM
saxucty cBoboja. Craximo, y cr. 3 IIK Ykpainu 3a-
raJibHi 3aca/ii [IUBLILHOTO 3aKOHO/IaBCTBA, Y I1. 5 BKa-
3aHO JIWIIIEe HAa 3aXUCT IUBIJIBHUX MIPAB Ta IHTEPECIB.
Y 1boMy CceHci ¢l BiJi caMoro 1movaTky 3a3HauuTH,
1110 Oy/Ib-sIKe€ KOHCTUTYIIIHHE TTOJI0KEHHST € HOPMOIO
npsMoi il [1], aje 11e He TITbKKM He BUKJTIOYAE Tasy-

3€BOTO PEeryJII0BAHHS BiINOBITHNX Bi/IHOCHH, a 1 T1e-
penbavae BIOCKOHAJIEHHS BCIX TIPOTIEYP Ta MEXaHi3-
MiB, sIKi IOK/IMKaHI 3a0e3IeYnTH i IIPaBa i 3aBAAKM
STIKUM BOHU MOJKYTB GE3TEPEITKOHO PeaTizyBaTHCs,
6yTH rapaHTOBAHUMU TIPOTH TIOPYIIEHb, a KO TO-
PYIIEHHS BCe-TaKH MaJIo Miciie — TO 6y TH HaJIEKHIM
YUHOM 3aXUIIEHUMU.

Boanouac fx y 4YMHHOMY 3aKOHOJABCTBI, TakK i
Ha TEOPETUYHOMY PiBHI TOCUTD YaCTO JIOIYCKAETHCS
miZiIMiHa KaTeropiit oxopouu ta saxucty. [Ipukaagom
moske Buctynutu ct. 307 IIK Ykpainu. [lonpu cBiit
3aroJIoBoK “3axuct iHTepecis ¢dizumanoi ocobu mpu
mpoBejieHHi (GoTo-, KiHO-, Tejie- Ta Bile03lOMOK”,
BOHA, 110 CyTi, He MiCTHTb Hi4OTO, 10 MOKHA OYJI0 6
BiTHECTH 10 3aXUCTY MPaBa. [HIMM TPUKIIAZIOM MOKe
cratu cT. 1 3akony Ykpainu “IIpo cTrpaxyBanus’, e
CTPaxXyBaHHS SIK TaKe BU3HAUAETHCSA depe3 MOHATTS
BUY IIUBIIBHO-TIPABOBUX BiTHOCUH IIOAO 3aXUCTY
MaifHOBUX iHTEpPECiB IPOMA/ISH Ta IOPUAMIHIX OCi0 ¥
pasi HacTaHHS NEBHUX MO/l (CTPAXOBUX BUIIAJIKIB).
HaromicTb 1iIKOM O4€BUJIHO, IO Ii MOJII MOXKYTb
i He HactaTy (37€6IJBINONO i HEe HACTAIOTh, a/Ke B
TaKOMY BUIJIKY (piHAHCOBA JISJIbHICTD 31 CTpaxy-
BaHHs OyJia 0 mo3baBJieHa CEHCY), a IOTOBIp CTpaxy-
BaHHS BCE K TaKW YKJIAJAETHCS, BUKOHYETBCS CTO-
pOHAMM ¥ MPUTINHSIETHCS Y PETYISATUBHOMY PEKUMI.
OcobMBO  SICKPaBO  MPOSIBJISIETHCST  3MIIIyBAHHS
TTOHSTh 3aXUCTy ¥ OXOPOHU MIOJI0 TTPaB aKI[iOHEPIiB,
BiTHOCHO SKWX YaCTO BUKOPUCTOBYIOTH CaMe TepMiH
“saxucT” y posyMiHHI 3a6e3MeueHHs JOTPUMaHH IX
mpas, TOOTO, IO CyTi, — y po3ymiHHi oxopomnu. Tak,
PO 3aXWCT MPaB aKI[IOHEPIB TOBOPSTH, PO3TIAIATO-
YU TPaBO aKIliOHEPa Ha HE3TONY, 10 Peai3yeThCs
y pasi He3roJu akilioHepa 3 PillIEHHSAM 3arajbHUX
360piB, YHACJIIOK YOTO BiH MOKE BUMaraTH Bijl TO-
BapUCTBa BUKYILY CBOiX akuiil. OueBujHO, IO Iie
TUTIOBUH ITPUKJIA/l OXOPOHU TIPaB aKIlioHepiB, a He iX
3axucTy. Ha Hamry gymMKy, Take He 3aBXKIU KOPEKT-
He IWBIJIBHO-TIPAaBOBE BKUBAHHS TOHATH “OXOpoHA”
i “3axmcT” HAA3BUYANHO penbedHO MEMOHCTPYE Ti
npobIeMH TEOPETUYHOTO XapaKTepy, IKi 00'€KTUBHO
ICHYIOTh B IOPUIMYHIN HAYIII TPU iX BU3HAYEHHI.

Ortike, Ha PiBHI IIUBILHOTO MpaBa MPaBO 3axuC-
Ty BperyaboBane B I[K Ykpainu, a Takoxx B iHIIMX
3aKOHAX, YUM 320€3MMeUyEThCS KOHCTUTYIIfiHe TIpa-
BO Ha 3axMCT 1 mepen6adyaloThes CIoCcoOM Ta 3aco0u
axucty. ¥ K BcTaHOBIIOIOTHCSA 3arajibHi 3acanu
[UBIJIBHO-TIPABOBOTO 3axucTy (11 Hacamiepes cT. 15
i 20), MicTATbCS HOPMHU OPUCAMKIIIHHUX CIIOCO6IB
3aXMCTY IUBIIBHUX TIpaB cy/oM (cT. 16), opranom
JIepsKaBHOI  BJIQ/IM, OPTaHoOM BJajX ABTOHOMHOI
Pecny6rikn Kpum i opraHom MiciieBoro caMoBpsiy-
BauHs (cT. 17), HOTapiycom (cT. 18) Ta HelopucauK-
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MIHANX — TisixoM camosaxucty (ct. 19). OcHoBo-
TTOJIO;KHIM TIPU I[bOMY € TIPABUJIO MO0 3/IiHCHEHHS
3axXUCTy Ha BJacHUil poscyn. ToOTo, sk i Oyab-ske
IUBLIbHE TIPAaBO, MPABO HA 3aXUCT PeaTi3yEThCS
JIIIe 3a iHimiaTuBU 0co0M, YME IIPAaBO Ta IHTEPeC
nopyiieHi. BUHATKOM € BUlIaIKU 3/1iIICHEHHST 3aX1C-
Ty TIpaB 0ci0 3 HEMOBHUM 00CSTOM /IiE3/ATHOCTI 200
nomepsinx oci6. 3zilicHeHHs 0co6oi0 CBOTO IpaBa
Ha 3aXMCT BiOYBAECThCA 3 BUKOPUCTAHHAM OOPaHIX
HEIO CroCcO6iB 3aXUCTY, HAUTIONTMPEHIITNM 3 SIKUX €
CY/ZIOBUIA 3aXUCT.

Ha cporosni y Hayiii IIUBIJIBHOTO IIpaBa 100
MPaBOBOI MPUPO/IN TPaBa HAa 3aXUCT ICHYIOTH /iBa
MiAX0AW. 3TIIHO 3 TIEPITUM BOHO € TPAaBOMOYHICTIO,
IO BXOAMTD A0 3MiCTy Cy0'€KTUBHOIO IIMBIIBHOTO
mpaBa MOPSJ i3 IBOMA iHITUMHU TPABOMOYHOCTIMU
(Ha BiracHi 1il Ta BUMOTH BiJl iHIINX 0Ci0 BUKOHAHHS
neBHUX mitt) [11]. BixmosigHo mo iHNTIOTO — TTPaBO
Ha 3aXWCT € I[IJIKOM CaMOCTIfHUM Cy0’'€KTUBHUM
[PaBOM, OCKIJIbKM y TIpolleci 3/iHCHEeHHS 3axuc-
TY BUHHUKAIOTH 30BCIM iHIII mpaBa Ta 000B’SI3KH,
BiZIMiHHI BiJ THX, sIKi Y HUX OyJU 10 TOPYIIEHHS
cy6’€KTUBHOTO TMBIJIBHOTO TIpaBa, a TOMY 3aXHCT
OCTaHHBOTO HE MOJKE SBJIATH COO0I0 IPUMYCOBOTO
3IIIICHEHHST CaMOro IbOTO MpaBa i He MOXe OyTH
CKJIaZIoBOIO i 0cob6nBOIO Horo cramieio [2]. Cre-
1 (IKOIO TTUX ABOX MiXOJIB € T€, MO0 BOHN HAAAIOTh
HaM JIBi BiZIMiHHI HAyKOBI iHTepIpeTallii nmpasa Ha
3aXUCT, MiK SIKUMM iCHYIOTH ICTOTHI PO36iKHOCTI.
Y mepiomy BUTIAZKY TTPABOBIAHOCUHU TIO peariza-
1ii cy6’€KTUBHOTO LMBIJIBHOIO IIPaBa OXOILIIOIOTH i
eTarn HoTo 3aXUCTY IIPY OPYIIEHH] I[bOTO MPaBa, M0
JIA€ TiICTaBW TOBOPUTHU TIPO CYTTEBY Tpanchopma-
IiI0 4K [1PaBa, TaK i TPaBOBIAHOCUH. Y JIPYTOMY XK
BUIMA/IKY, TTPABO Ha 3aXUCT SIK TaKe BUHUKAE JINIIIE
B MOMEHT TOPYIIEHHS Cy6’€KTHMBHOTO IMBIIBHOTO
mpaBa i ToOMy icHye B iHIMNX (HOBMX) IMBIJIBHUX
MpaBoBiHOCWHAX [3].

Ha mamry aymKy, UBiJIbHI MPAaBOBIIHOCUHU SK
TaKi € COIiaJIbHO OPJIMHAPHUMU, BUHUKHEHHSI, PO3-
BUTOK Ta NPHUIMHEHHS iX nepenbadac MOKIMBICTD
icHyBaHHSI KOH(JIIKTY TIJTBbKHM SIK MOKJTWUBUI BUHS-
TOK, Ha Bi/IMiHY, HATIPUKJIA/, Bi/l eKCTPAOPAMHAPHUX
KPUMIHAJBHO-TIPABOBUX YW AJMIHICTPATUBHO-JIE-
JIKTHUX BiJIHOCUH, SIKi B COIIaJIbHO-KOH(JIIKTHIN
cutyauii TIbKY i icHy10Thb. Tomy i UBiIbHI IpaBa
SIBJISTIOTH cOOOI0 OPAIMHAPHI TIpaBa, 10 iCHYIOTh B
HOPMAJbHUX, OPAMHAPHUX ITPaBOBiHOCHHAX. AHO-
MaJii JK y BUIJISIL MOpYIIIEHHS 1IpaB, 3BUYaiiHO, He
3aJUIIAIOTHCS 11032 YBAroio i MpaBo Ha HUX pearye,
HaJ[AI0uM [IeBHI MeXaHi3MHU 1 BCTAHOBJIIOIOUU II€BHI
MOSKJIMBOCTI, aJie He 3BOJMTH BCi TIPaBa BUKJIIOYHO /10
iX 3aXMCTY, HEe (POKYCYE HA IIbOMY BCi CBOI MEXaHI3MU

[9]. 3a 1iei mpuuMHM TTPaBO HA 3aXKCT HE MOKE BU3-
HaBaTHCh OKPEMUM CYO €EKTHBHUM TIPABOM.

Boanovac oinuM i3 BasKJIMBUX aCcIIeKTiB ITpaBa Ha
3aXUCT € MPUMYCOBICTH BiTHOCHO MTPABOTIOPYIITHIKA.
[le mpssMo BUHO 3 PO3YMiHHS IIbOTO MPaBa IK Ha/la-
HOI yIIpaBHEHii 0061 MOKIMBOCTI 3aCTOCYBAHHS 3a-
XO/IiB IIPABOOXOPOHHOTO XapaKTepy /s TOHOBJICHHS
MOPYIIEHOTO TIPaBa, 3 MOB’A3aHOCTI 3aXUCTY IpaBa
3 IPaBOBMM BIUIMBOM Ha IpaBoNOpyIIHMKa [12].
3 1IbOTO BUILJIMBAE TAKWI BaXKJIUBUI aCIEKT Xapak-
TEPUCTUKU TTPaBa HA 3aXUCT, SIK TPUMYCOBUI BILINB
Ha TOPYITHUKA. TakuM 4MHOM, ITPaBO HA 3aXUCT 32
CBOIM MaTepiaJibHO-TIPABOBUM 3MICTOM BKJIIOUYAE:
a) MOJKJIMBICTD yIIPaBHEHOI 0COOU BUKOPUCTOBYBATH
JI03BOJIEHI 3aKOHOM 3aCOOHM BJIACHOTO MPUMYCOBOTO
BIUINBY HAa MPABOMOPYITHNKA, 3aXUIIATH HaJEK-
He Iiil 0cobi IpaBO BJIACHUMHU HiIMU (DaKTHIHOIO
HOPSAAKY (CaMO3aXUCT IUBLIBHUX IIpaB); 0) MOXK-
JIMBICTB 3aCTOCYBaHHSI GE3MOCEPETHBO YITPABHEHOTO
0c06010 IOPUANIHNX 3aXOJIIB OTIEPATUBHOTO BILIMBY
Ha IMPABONOPYIIHUKA; B) MOXKJIUBICTH YIPAaBHEHOI
0co6M 3BEPHYTHUCS 10 KOMIIETEHTHOIO OpPraHy 3 BH-
MOT0I0 CIIOHYKaHHS 3000B’s3aHOI 0coOU 10 TeB-
Hoi noBezinky [12]. He3Baxkatoun Ha Te, 10 cepej
3aco0iB BILIMBY Ha MPABOIOPYIIHUKA € Ti, sIKi He
MIPUIYCKAIOTh 3BepHEHHS /10 /IeP:KaBHUX OPTaHiB 3
METOIO 3aCTOCYBAaHHS JIEPKABHOTO MTPUMYCY, TUM He
MEHIII 9aCcTO caMe IIsT BJACTUBICTh 3a3HAYAETHCS SIK
OCHOBOTIOJIOKHA XapaKTePUCTUKA TIPaBa Ha 3aXMUCT i,
30KpeMa, caMe B IIbOMY BOAYAETHCS BIAMIHHICTD OC-
TAHHBOTO BiJl TpaBa Ha OXOPOHY. Tak, BKa3yeThcs, Mo
JIOTIYHUI 00CAT IMX [OHSTh JA€ 3MOTY IM IIepeTHHA-
THUCS, aJpKe TIPU 3IiCHEHH]I POopMU 3aXUCTy MOKHA
BUSIBUTHU €JIEMEHTU OXOPOHH, a [IiSTIbHICT Cy0 €KTIB
IIpaBa OXOPOHHOTO MOPSJKY MOKe 3/[IHCHIOBATHUCS 3
3aCTOCYBAHHSIM JIEP;KABHOTO TIPUMYCY, 1110 € BAKJIN-
BOIO O3HAKOIO 3aXUCTY.

Hapasi Bci criocobu 3aXucTy HOALIAIOThC 3a hop-
MOIO 3aXUCTY Ha IOPUCIUKITINHI Ta HEIOPUCAUKITITHI,
3aJIe’KHO BiJI TOTO, YM BAAETHCSI yIIPaBHEHa 0c006a /10
3aXUCTy Cyay abo iHIIOro IPaBOOXOPOHHOTO Opra-
Hy a00 3/1ICHIOE 3aXUCT CBOIMM [isiMU (CaMOCTIHO
a0 CIIJIbHO 3 IHIMMK ocobamMu). Y MeKax IepInoi
(hopMu HANTIOMMPEHI UMM i TAKUMU, TIIO BiATIOBi1a-
I0Th 3aTJIBHUM 3acajlaM IUBiThHOTO 3aKOHOIABCTBA
(ct. 3 TIK Ykpainn), € cy10Bi crocobu 3axXuCTy, 10
nepesiveHi He BUYEPITHUM YMHOM y 4. 2 cT. 16 TIK:
BU3HAHHS TPaBa; BUSHAHHA [PABOYMHY HEJIHCHUM;
MPUITMHEHHS J1i1, SKa MOPYIIYE TPABO; Bi/IHOBJIEHHS
CTAaHOBUIIA, SIKE ICHYBAJIO /10 TOPYIIEHHS; TPUMYCOBE
BUKOHaHHSA 060B’A3KY B HATypi; 3MiHa MPaBOBIHO-
CUH; TIPUTIMHEHHS TTPaBOBITHOCHUH; BiIIKOyBaHHS
36UTKIB Ta iHII crocoOu BiAMIKOAYBaHHS MailHO-
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BOI TIKO/M; BiJIIKOJYBaHHS MOPaJbHOI (HEMaitHO-
BOI) IIKO/IM; BU3HAHHS HE3aKOHHWMU PIllleHHs, il
gy Ge3isSIbHOCTI OpraHy Jep:KaBHOI BJIagd, OPraHy
Biaaan Asronomuoi PecmyOmiku Kpum abo opra-
HY MiCIIEBOTO CaMOBPSI/IyBaHHs, iXHIX 1IOCAIOBUX 1
caysk6oBUX 0ci6. MaeMo HArOJIOCHUTH, TIO JieprKaBHa
MPUMYCOBICTDb 3aXUCTYy B MeXKaxX WOTO IOPUCIUKITIH-
HOI (hopMU BULBJILE T1Ie OJVH BAKJIUBUN aCIEeKT Xa-
PaKTEepUCTUKU MTPABOBITHOCUH 3aXUCTY, a caMe — 1X
3B’130K 13 TIPOIEYPHO-TIPOIECYJIbHUMU TIPABOBI/I-
nHocudamu. OcTaHHI BUHUKAIOTH BiKe Ha IMifcTaBi
Bi/INOBIJTHUX HOPM IPOIECyaTbHOTO 3aKOHO/IaBCTBA,
BOHU MAlOTh CBill CyO’eKTHUI cKiaz, 06'€KT, 3MicT,
IHIIIATUBHICTD BUHUKHEHHS 3 BCTAHOBJIEHHIM II€B-
HOTO TIOPSIZIKY TTOJIaHHS Bi/IMOBIIHNUX 3as1B TOTIIO.
ITpaBoBiIHOCHHMN, $IKi BHHUKAIOTh IIOOIYHO [0
MaTrepiaJbHO-TIPABOBUX BiJIHOCUH 3aXUCTY, MOKYTb
OyTH SIK IIPOLECYaJbHUMHU, TaK 1 IPOLEAYPHUMU B
IMUPOKOMY PO3YMiHHI, SKUMU OXOIIIOETHCA Jis1JIb-
HICTb BIIIOBITHUX OPraHiB JIePKaBHOI BJajH, Op-
rais Biragn ABroHomMuoi Pecriyburiku Kpuwm, opratis
MiCII€eBOTO CaMOBPsilyBaHHs, HoTapiaTy. [IpaBocyis
3/IIMCHIOETBCA CYIOBUMH OPTaHAMMU Ha TTi/ICTaBl HU3-
KM TIPUHIUINB: 3araJbHOIIPABOBUX (JIEMOKPATU3M,
TyMaHi3M, 3aKOHHICTb), MiKTaay3eBUX (3/1HCHEHHS
MPABOCY//IS TIIBKU CY/IOM, PIBHICTD TIepe/i 3aKOHOM
1 cylnoMm, He3aleXHICTh Cy//IiB, HallilOHaJIbHA MOBA
CYZIOUYMHCTBA, TJIACHICTh, 00'€KTHBHA icTHHA) 1 ra-
JIy3eBUX (71T UBIJIBHOTO TIPOIlECy — JAMCIIO3UTHB-
HICTbh, 3MarajbHICTh, YCHICTh, OE3II0CEPENHICTD, Oe3-
nepepBHicTh) [13]. 3BMuaiiHo, MO 1€l PO3TJIAL Ma€e
He TIJIbKU TiJIATaTH TIEBHUM MPOIECYaJbHUM TTpa-
BUJIaM, a 6yTH YHIBEPCATBHUM JIJIsI BCIX 1 3aXUIaTh
mpaBa BCiX 0ci6, 3aCTOCOBYIOUM OJHAKOBI TAXO/AN
i BUHOCUTU HeyTepe/yKeHl pIllleHHs, KepYyIunuch
JIMIIIEe 3aKOHAMHU Ta MPUHITUTIAMU TIPaBa, a He, CKasxKi-
MO, JIEP)KaBHUMHU iHTepecamu, siK iHO/Ii I03BOJISIOTh
co6i BHCJIOBJIIOBATHCS TI0CAL0BI 0COOU Jep/KaBHIX
OpraHiB, 3BUHYBAuyIOUU TOCIOJAPChKi CY/I1 B TOMY,
1[0 BOHU MalOTh CTaBUTH Ha Tepliie Micile iHTepecu
JIepKaBHMX Ta IPUBAaTHHUX, a He KOMEPLIHHUX 0CiO.
Ha ocnHOBHI 1IhOTO MOXHA CTBEP/KYBaTU TIPO ic-
TOTHUIN 3B’SI30K MaTepiaJibHO-TIPaBOBOI Ta IIPOIle-
CyaJIbHOI, TPOTIEAYPHOI CTOPOHU 3aXWUCTYy IMBIJIb-
HUX TIpaB Ta iHTepeciB. Takox 1€ /1a€ MOKJINBICTD
3pOOUTH BUCHOBOK IIPO IIPABUJIBHICTH Ti€l HO3MIII],
dKa BU3HAYAE 3aXUCT IUBIJIBHUX MPAB IK MiXKrasy-
3€BUM KOMILJIEKCHUI MPABOBUI IHCTUTYT, OCKIJIbKA
3aXUCT MEXKY€E 31 3/ilicHeHHAM TIpaB (MO3UILiS PO
IPUMYCOBICTb 3/1ilICHEHHS 1IpaB), 1[0 CBIJYUTD IIPO
HOTO HaJEeXKHICTD 710 cepu MaTepiaJbHOTO 1PaBa, i
30BHI BUPAKAETHCS y MEBHIN JiSIBHOCTI IOPUCANK-
IIHUX OpraHiB, 110 BUMAara€ BTiLJIEHHS I11bOTO Ipa-

Ba y TpollecyasibHi (mporenypHi) (Gopmu, 3axuct
cy0’€KTUBHOIO IIUBLIBHOTO IIpaBa (iHTepecy) mocTae
3MITTAHUM, MaTePiaIbHO-TTPOIIECYATbHUM TTPABOBUM
iHCTUTYTOM, SIKMil IepeOyBac Ha MexKi MaTepiabHO-
TO i TIPOTIeCyaTbHOTO MTPaBa.

Taxum 4mHOM, TiICYMOBYIOUU PE3YJIbTATH TTPO-
BEJICHOTO JIOCJI/IKeHHS, MOKHA CTBEP/UKYBaTH, 110
0XOpoHa cy6’€KTUBHOTO IUBIILHOTO MpaBa — Ie Ka-
Teropist e 06’€KTUBHOIO IIpaBa, 0B I3aHa 3 Bil-
MOBI/IHUM PiBHEM PETYJIIOBAHHS, SIKUM JIOCATAETHCS
MeTa HOPMaJbHOI AWMHAMIKW NWBIJBHUX IPABOBI/I-
HocuH. BogHouac, 3axuct cy6’€KTHBHOIO LUBIiJIb-
HOTO IIpaBa iCHY€ SIK KaTeropis i 00’€KTHUBHOrO, i
cy0’eKTUBHOrO IpaBa. B oCTaHHBOMY BHIAAKY BiH
ABJIsIE 00010 MiPy MOKJINBOI MOBEAIHKH, OB A3aHy
i3 mportumielo TpaBomnopymieHHo0. [OpuATIHUMI
(hakTamm, MO BHUCTYMAIOTH IMi/ICTABOIO aKTHUBi3allii
MeXaHi3My IUBIJIbHO-TIPABOBOTO 3aXWUCTY, € TOPY-
IIEeHHS, HeBU3HAHHS Y1 OCITOPIOBAHHS Y6 €KTUBHUX
IUBUIBHUX TIPaB UM IHTEPECIB, M0 OXOPOHSIIOTHCS
3aKOHOM. 3asHaueHi (akTH BUUYEPIYIOTb IIijicTa-
BU IIE€PETBOPEHHS MeXaHi3My IUBIJIbHO-TIPABOBOTIO
3aXMCTY 3 TMOTEHIHOTO y peanbHuii cran. Hape-
IITi, IPUMYCOBICTh 3aXUCTY CYO'€KTUBHUX IIUBiJIb-
HUX TIpaB Ta IHTEPECiB, 10 OXOPOHSIOTHCS 3aKO-
HOM, TiCHUI 3B’$I30K MeXaHi3My TaKOTO 3aXUCTY i3
MPOIELYPHO-TIPOTIECYATbHIMI ~ HOPMaMU  TIpaBa
JIa€ MOXKJIUBICTH TOBOPUTHU TIPO IHCTUTYT 3aXUCTY
cy0’€KTUBHUX NMUBITBHUX MPAB K PO KOMILIEKCHE
IOpUINYHE YTBOPEHHS Ha PiBHI IHCTUTYTY TIpaBa.

Dakrnano HamMu 6YJI0 PO3KPUTO JIUTITE OKPEMI ac-
MEKTU JOCTIPKEHHS 3MiCTy TIOHSATTS IPaBa Ha 3aXUCT
y muBilibHOMY mipaBi. [Ipuyomy ocHoBHa yBara Oyiia
IpujijieHa caMme TeOPeTUYHOMY BUMIPY B aHaJIi31 3a-
3HAYeHOi pobJIeMi. 3 OTJISILY Ha 11, TPOJOBKEHHS
IOPUNIHUX TOCTI/IZKEHD Y ITbOMY HATIPSIMI BUJIAETHCS
He JINTIE Ba)KJTUBUM, a I TIEPCIIEKTUBHUM 3aB/IlaHHAM
CY4YacHOI BITUN3HSHOI HAyKU IIUBIJIBHOTO TIPaBa.
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Ipumycogicmo 3axucmy cyod eKMUGHUX YUBLILHUX NPAG MA IHMEPECIE, U0 0XOPOHI-
10MbCSL 3AKOHOM, MICHUTL 36 30K MEXAHIZMY MAK020 3AXUCTY 13 NPOULOYPHO-NPOUECYalb-
HUMU HOPMAMU NPABA OAE MONCIUBICIND 20BOPUMU NPO THCMUMYM 3AXUCY CYO EKMUBHUX
UYUBLILHUX NPAB SIK NPO KOMNIEKCHE 10pUdudie ymeopenis na pisui incmumymy npasa.

Ipunydumenviocms 3augumyl cyGoeKMUEHbIX ZPAACOANCKUX NPAB U OXPAHACMBIX 3~
KOHOM UHMEPECcO8, MECHAsL C6A3b MEXAHUSMA MAKOU 3AUUMbL C NPOUCOYPHO-NPOUECCY-
ATOHOIMU HOPMAMU NPABA NO3BOJLACT 2060PUMb 00 UNCIIUMYME 3AUUMbL CYOBEKMUBHBLY
2PANCOAHCKUX NPAB KAK 0 KOMNILEKCHOM 10PUOUUECKOM 00PA308AHUU HA YPOBHE UHCTRUMY -

ma npasa.

Subjective compulsion defense of civil rights and interests protected by law, the close
relationship the mechanism of such protection to the procedural rules of procedural
law allows us to speak about the institution of protection of subjective civil rights as a
comprehensive legal education at the Institute of Law.

Hagiviwna 10 naucronaga 2010 p.
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Y]IK: 341.231.14
I. 0. HIAITIKOBA-2KYPABEJIb

Miocpezionanvia Axademis ynpasninis nepconaiom, m. Kuie

M. 1. )KYPABEJIb

Onepynosnosaxcenutl kaprozo posuyxy Ilevepcokozo PY I'Y MBC Yxpainu

XAPAKTEPUCTUKA MDDXHAPOAHO-NMPABOBOI CUCTEMU
nPOTUAII AUCKPUMIHALLII OCIE NOXUNOro BIKY

B TPYAOBUX BIAHOCUHAX

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 141-144

IIpoanarizoeano MijcHapooHo-npagosy cucmemy 3axXucmy ocib noxuniozo 6iky 6id
duckpuminayii y mpydosux eionocunax. lonosna yeaza npudirsemocs yuacmi Opzanizauii
06’eonanux Hauit ma Misxcnapoonoi opzanizauii npaui y 60pomuv6i 3 QUCKpUMIHAUIEN
MPYOAUUX NOXUNL020 BIKY. [IPONOHYIOMbCA WASAXU ONMUMISAUTT CUCTEMU MINCHAPOOHO-
npasosozo 3axucmy mpyoosux npas NPauisHUKIe NOXULOZ0 6iKy.

IIpobGaema mporugii auckpuminamii ocib moxu-
Joro BiKy y cepi mpalli Ha MiXKHApPOJAHOMY Ta Ha-
[IOHAJLHOMY PiBHAX TepebyBajia y NmoJi 30py Takux
BITYM3HAHUX Ta 3apy6ikHuX BueHux, sik b. C. Bes-
3y6, H.B. Bosorina, E. E. I'morosa, E.B. Kapio-
xiH, [. 4. Kucesnpos, C. H. Kysaukosa, A. C. Martko,
O. M. Mixarymina, /I. /. Penpunrnes, H. H. Cewme-
noTa, B. lenpi, b. Xorcon, I. Magnoke, /[:x. BitTopi,
ta in. OJHaK, y 3B'I3Ky 13 6araroaciekTHICTIO 3a3Ha-
4yeHOI IIpobJIeMU BUHUKAE HEOOXiAHICTD [TOJaIbIIIINX
KOMILJIEKCHUX JOCTIIKEHb Y IbOMY HaIPSIMi.

Curig KoHCTATyBaTH, IO CyYacHi YMOBU PO3BUT-
Ky CycmiJibcTBa B GiJIBIIOCTI jiepskaB CBITY MEHCif-
HUM 3a0e3leueHHsIM BXKe He B 3MO3i TapaHTyBaTh
TiZIHUI PiBEHDb JKUTTA rPOMajisiH. TakuM 4MHOM, i3
361IBIIEHHAM KiJIBKOCTI 0Ci6 MOXMIOro BiKYy, 30i/1b-
IIyBaTUMEThCsT 1 moTpeba 3abe3nevyeHHst iX MicIsl B
cormianbHiii cdepi, mo 6asyeTbes Ha iX MOKIMBOCTI
6paTyl y4acTb y CyCHiJIbHOMY BUPOOHUIITBI IIJISIXOM
npamnesmamrysannd [1]. Y Dpaniii, Harnpukia, ce-
pen 55—59-1iTHIX mpaIiBHUKIB KOHCTATYETHCS OJNH
i3 HAMHWKYUX PIBHIB 3afHATOCTI B TPYITl €BPOTEH-
CbKUX JIEPJKAB: BiH CTAHOBUTb 54 %, HATOMICTbH Yy
cepeniiboMy B pamkax €C 3aliHATICTH I1i€l BiKOBOI
kateropii cranosutb 63,5 %, y Benukobpuranii —
71 %, y Ilserii — 80 %. B 3aznauenux Tta iHImunx
€KOHOMIYHO PO3BMHEHMX KpaiHaX IpalliBHUKAM, SIKi
crapiii 3a 54 POKHU, TPOTIOHYETHCS MTPOTSTOM IIIeC-
TU POKIB TIOCTYIIOBO 3MEHIIYBATH CBOIO 3aliHSATICTD

6e3 CKOpOYeHHs 3apoOiTHOI ILIaTH, MOYMHAIOYU 3
32 roput 710 25 roauH Ha THKAEHD [2]. Taknii miaxia
3abestieuye, 3 ofHOrO OOKY, eeKTUBHY 3aiiHATICTH
TPYASAIINX i3 3HAYHUM TIpodeciiiHuM 0CBioM, a 3
APYroTo — CHPUSE MOCTYIIOBI azanTanii ocobu 10
HOBOI COIliaJIbHOI poJi: 31 cTaTycy TPYASIIOTO /10
cTaTycy meHcioHepa.

ITorpi6HO MiAKpECANUTH, IO CHCTEMa OCHOBO-
MOJIOKHUX MiKHAPOJHO-TIPABOBUX aKTiB y cdepi
3aXUCTy TpaB JIOAWHW MiCTUTh PN TIOJOKEHB,
CTIPAMOBAHVX Ha 3amobiTaHHs OYAb-IKUM TIPOSTBAM
JIMCKPUMIiHAIlil, Y TOMY YMCJI, Y TPYAOBUX BiJIHOCH-
Hax. 3okpema, B cT. 7 3araspHoi [leksapartiii mpas
JIIOJIMHUA HATOJIONIYETbCS Ha TOMY, 10 BCi JIIOAU €
piBHUMMU T€pe]] 3aKOHOM Ta MAlOTh IIPAaBO Ha PiB-
HUIT 1X 3aXUCT Bijl skoi 6 To He OyJI0 AUCKpUMIHAILT
Ta BiZ gKxoro 6 To He OyJI0 MigOYPIOBaHHS 10 TaKOi
JucKpuMiHallii. Buxomsuu i3 mososxkens cT. 23 [le-
KJapallii KoskHa JIIOJIMHU Ma€ paBO Ha Tpailio, Ha
BitbHMI BUOIp poOOTH, HA CIIPABEAIMBI Ta CIIPHAT-
JIMBI yMOBM TIpani Ta Ha 3axucT Big Ge3pobitTs [3].
Haii6inpur posropHyTHil nepestik comiaabHo-eKOHO-
MIUYHUX, Y TOMY YUCJIi, TPYZIOBUX TIPaB iHAWBIIB Ha
YHIBEpPCAJIbHOMY PiBHI MiCTUThCI B MixKHApOTHOMY
MaKTi TTPO €eKOHOMIYHI, COIiaJIbHI Ta KYJIBTYPHI Tpa-
Ba. B u. 2 c1. 2 3a3navenoro MixHAPOMHOTO MaKTy
BifloOpakaeThcst 000B’SI30K YCiX JlepsKaB-yIacHUIb
rapaHTyBarTH, 1O MpaBa, IPOTOJIOIIEHI B HbOMY, 3a-
6esneuyBaTUMYThCsA 6e3 OyAb-sIKUX TPOSBIB IUC-
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kpuminaitii [4]. Komusenmiss MOII Ne 111 “IIpo
JIMCKPUMIHAIIIO B rajy3i mpalli i 3aHaTh” MOKIa1ae
060B’130K HA KOKHY JepKaBy-yUaCHUIIO OpTaHi-
3allii BU3HAUYATU Ta BIPOBAKYBATH HAI[IOHAJIBHY
MOJIITUKY, CIIPSIMOBAHY Ha 3a0XOYEHHS, METOIaMHU,
110 BiJIMOBIZIAIOTh HAIIOHAJIBHUM YMOBaM Ta ITpaK-
THIli, PIBHOCTI MOKJIMBOCTEN i CTaBJIEHHS IO TIpalli
i 3aHATH 3 METOI0 BUKOPIHEHHS OY/Ab-AKOI JIHMCK-
puminarii. Cr. 1 3asnauenoi Kouseniiii mepenbavae
nepeJiik 03HaK, 3a SKUMHM MOKe BiOyBaTHUCh IUCK-
PUMIHAIIS: a) O3HAKW pacH, KOJbOpY HIKipH, CTaTi,
peJiirii, MOJMITUYHUX TepeKOHaHb, 1HO3EMHOTO TII0-
XO/KeHHst abo coujanbHoro crarycy; 6) Oyab-sika
iHIIa BiZMiHHICTH, HeZOMYyIIEeHHS abo mepeBara, IIo
[PU3BOIUTH [0 3HUIIEHHS ab0 MOPYIIEHHST PIBHOCTI
MOJKJIMBOCTE ab0 MOBOIKEHHs B rajiysi mpaii Ta
3aHATD, MO0 BU3HAYAETHCSA OYIb-AKOIO JEP5KABOIO-
y4acHUIIEI0 Ha TMiJCTaBi KOHCYJbTAIN 3 MpeACcTaB-
HUKaM¥ POOOTOMABINEB i MPOQCIiIOK Ta 3 iHITIMN
BilIOBiiHUME OpraHamu [5].

Heob6xiaH0 3ayBaskuTH, 110 MTPobIeMa AUCKPUMi-
Hailii oci6 moxusaoro BiKy Mae Micie i B KpaiHax 3
PO3BUHEHOIO PUHKOBOIO €KOHOMIiKOW0. Tak, dpan-
my3bkuit BueHuii />x. Bittopi 3a3navae, mo 3risHo
3 JIOCJI/UKEHHSAMY, 3/IIHCHEHNMU Ha (PaHIly3bKUX
MiATPUEMCTBAX, 3aXUCT Mpalli 0cib MOXUIOro BiKy
JIysKe PIJIKO € TIPeJIMETOM yBaru KepiBHUIITBA. Xoda
Ha BEJUKMX MiATPUEMCTBAX MPOOIEMA CTBOPEHHS
HaTEKHUX YMOB IIpalli A1 0Ci6 MOXMJIOTO BIKY BiKe
PO3TILAEThCS, OJJHAK ICHYE 3HAUYHA BIiJICTAHb MIXK
11 KOHCTATAIICIO Ta BXKUTTIM aKTUBHUX N OO0 11
Bupimenus. [Ipote, Bke 10CATHYTO KOHCEHCYC MO0
HEOOXIZTHOCTI TIOCTYITOBOTO TMPUITHHEHHS MPAKTHKN
JIOCTPOKOBOTO HaJIaHH4 T1eHCii [6].

Ha nymky P. P. Penipuniiesa, ogaum i3 mpobiiem-
HUX aCIEeKTiB 100 3aXUCTY TPYAOBUX IPaB JITHIX
MPAIiBHUKIB € BiJICYTHICTh MIKHAPOHO-TIPABO-
BOI perJaMeHTallii BepXHbOI MeXi BiKy ITparieszar-
noctTi. Buenuil 3a3nauae, 110 Ti BiKOBI oOMekeHH,
SIKi BCTAHOBJIEH] /17151 OKPEMUX KaTeropiil TPy AsImnX
(mepxcmysx6oBuiB, kepisaukis BH3), crocyrorbes
mpaBa 0OOilIMaHHs IEBHOI TOCaIH, a He 1M030aBJIeH-
HST TTpaBa 3/[INCHEHHS TPY/IOBOI [iITBHOCTI B IIJIOMY
[7]. Tax, MixnapoaHoto opraHisaricio mpari OyJa
npuiiasara y 1973 p. Konsentiiss mpo MiHiMaabHUH
BiK JIUIST IPUIHATTS Ha POOOTY, TIOMOKEHHS SIKOT 3a-
GOPOHSIOTh BCTAHOBJIEHHS MiHIMaIbHOTO BIKY JIJIst
MPUAHATTS Ha PobOTY HUKYOTO, HiXK BiK 3aBepIeH-
Hs 000B’A3KOBOT cepe/lHboi OCBITH, i B OYIb-AKOMY
BUIIAJIKy HE HUKUYOTrO Bij 15-tu pokiB (st KpaiH,
SIKI He € IPOMHUCJIOBO PO3BUHEHUMU — 14-TH POKiB)
[8]. Bomrouac y cyuacHiii cuctemi MiskHapOIHO-TIpa-
BOBOTO PpeTyJIIOBaHHS TIpalll BiJICYTHIN MiKHAPO/I-

HO-IIPaBOBHUI aKT, IKUI 3000B’s13yBaB OU JIepKaBH-
YYACHUTII PO3TIAAATH TTEHCIHHUN BiK SK TPAaHUIHUN
BiK JUIs1 3/1iicHEeHHS TPYOBOi (DYHKIIiT TTpaliBHUAKA.

Jlo MIKHAPOAHO-IPABOBUX aKTIB I100aJIbHO-
r0 3HA4YeHHs, SIKi 6e3mocepelHbO CIPAMOBaHI Ha
3aXMCT COLIAJIBHUX, Y TOMY YMCJI TPYZOBUX IpaB
oci6 moxmioro BiKy, HacamIepe/ TOTpiGHO BiHec-
ti: Pekomenpaitito MOII 11010 siTHIX 1paiiiBHUKIB
1980 p., Bigencwkuit MizkHapoguui niian Jiil 3 mpo-
6siem crapinns 1982 p., [Tpuanunu OOH BigHOCHO
oci6 moxusoro Biky 1991 p., Hexnapauiio OOH 3
npobsem crapinasa 1992 p.

Baxxauso sazmaunti, mo Pexomengaris MOII
MO/I0 JIiTHIX TpariBHUKIB 1980 p. He MicTHUTDH BKazi-
BOK CTOCOBHO BIKOBMUX KaTeropiil MpaiiBHUKIB, Ha
JKAX BOHA TOMWPIOE cBOIO mif0. ¥ Pexomenpartii
3a3HAYAETHCS, IO ii MOMTOKEHHS MONTUPIOIOTHCS HA
BCiX TIPAIiBHUKIB, SIKi 3 BIKOM MOKYTb BifluyBaTu
TPYAHOIII y Taxy3i mpaii it 3alHATOCTi. 3a3HavyeHa
Pexomengaiiis nepegbayac MOKIUBICTD KOMKHOI 1€p-
JKaBU-YYaCHMIL CaMOCTiIHHO BM3HAuaTH BIKOBI Ka-
Teropii TpyIAIINX, Ha sIKi GY/IyTh MOMUPIOBATHCH i
nosoxkeHHs [9].

Cutig 3ayBakUTH, 1O He3BaXKaiounl Ha (HaKyJib-
TATUBHNI XapakTep 3a3HaueHoi Pexomenmarii, ska
He TOKJIAa€ CYBOPUX 3000B’si3aHb Ha JepsKaBu-
y4acHUII, Tlel JOKYMEeHT MICTUTh PsJi BAKIUBUX
MOJIO’KEHb, STKi HATTe;KHUM YNHOM CKePOBYIOTh BHYT-
PINTHBO/IEPKABHY COIIATBHY MiSJIBHICTD MO0 3a-
XUCTY TPYIAANINX MTOXUJIOTO BiKYy Bijl AUCKPUMIHAITI
y cepi mparri.

Takox HeoOXiZHO 3a3HAYUTH YUCJIEHHI PEKO-
MeH/Iallil iepKaBaM-yYacHUISAM MO/I0 3aXUCTY ITpaB
oci6 moxuoro BiKy, 30kpema, y ccepi mpaiti, siki Mic-
TATbCs y Binencbkomy MixkHaposHOMY IL1aHi il 3
npobsiem crapinns. Cepesl 3a3HaYeHUX PEKOMEH/Ia-
I[ii1 B acneKTi CpusiHHsI TPYIOBiii peinTerparii ocid
MTOXUJIOTO BiKY KJIIOYOBe 3HAUEHHS Bi/IIrpalOTh TaKxi
MTOJIO’KEHHS:

e ypsijaM JiepsKaB-y4yacHUIlb CJijl BKUTH BiJI-
MOBIZIHUX 3aXOJiB y CIIBPOOITHULTBI 3 Op-
raHizamissMu TPYASIUMX Ta POOOTONABINB ISt
3abe3medeH s TPY/IATINM TTOXIIOTO BIKY MOJK-
JIUBOCTI TIPOIOBKYBATH POOOTY V 3a/I0BITHHIX
YMOBaX i MaTU TapaHTIO 3alHATOCTI;

e ypsIaM JepsKaB-y4acHUIb HEOOXITHO CIIPUSATH
YCYHEHHIO OY/ib-sIKOI ANCKPUMIHAIIT HA PUHKY
mparfi Ta 3abe3mmeuyBaTH CIPaBKHIO PiBHICTH
MOBOJIZKEHHS Y TPodeciiHOMY KUTTI;

e y 3B’A3KY i3 CTEPEOTUITHUM HETATUBHUM CTaB-
JIEHHSIM JIO TIPaIliBHUKIB TOXKUJIOTO BiKY 3 GOKY
pobGOTONABILB, YpAAaM [ep:KaB-yUacHUIb pe-
KOMEH/IY€ThCsT  3a0e3meuntn  iHGOPMyBaHHS
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Po6OTOAABIIIB Ta KOHCYJIBTAHTIB 3 IIMTaHb 3aii-
HATOCTI IPO 3MIOHOCTI TPYAAIIUX IIOXUJIOTO
BiKY, gKi B Oi1bmiocTi mpodeciii 36epiraloTbest
Ha JIOCTaTHbO BUCOKOMY PiBHI;

e JepKaBaM-yYaCHUISIM PEKOMEHIYETHCS BIKU-
BaTH 3aXO/IiB JUUIST JIOTIOMOTH 0cObaM JITHHOTO
BIKY MIO/I0 3HAXOJKEHHS HUMHU IiAXOASAIION
pobotu 3a HaitMoMm abo caMOCTiIHHOI po6oTH
ILJISIXOM CTBOPEHHS HOBUX MOKJINBOCTEI y Ta-
JIy31 32 HATOCTI Ta MOJIETIIEHHS iX MiZTOTOBKU
ab0 TepeniroToBKY;

e HE3BAKAIOYM HA HASBHICTh 3HAYHUX IIPO-
6sem 6e3pobiTTs, 0COOMUBO cepes MOJIOII, B
GaraTboX JIepsKaBax CBITY HE PEKOMEH/YETb-
Ccd 3HWXEHHS TEeHCIMHOTO BIKYy HaWMaHUX
IpaliBHUKIB Ha OyIb-sAKill OCHOBI KpiM 1006-
POBIiJIbHOT;

e 0COGJUBO TIHIKPECTIOETHCS TOJOKEHHST PO
Te, MO TIPABO TPYAAIIUX HA 3AiHATICTH Mae
3aCHOBYBATUCDH pajIllie HA iX 3/[aTHOCTI BUKO-
HYBaTU TIOCTABJICHI 3aBJIaHHs, a He BJAaCcHe Ha
Biti [10].

Tak, 9K 3a3HAYAIOTH OPUTAHCHKI JOCIIAHUKH,
JIOCBiJl POBOTH TIPAIliBHUKIB BUPIIIATbHUM YTHOM
BIINBA€E HA e(eKTUBHICTH 3MIHICHEHHS iX TPYyI0BOi
GyHKINI, a COpUATIUBI YMOBU TMpaili HA IiANPHU-
€MCTBI, 1[0 BUKJIIOYAIOTh JUCKPUMIHAINNHI TTPOSIBA
BITHOCHO Oyzib-sIKOi KaTeropii IpaliBHUKIB, € mepe-
YMOBOIO 3abe3MedeHtst OMTUMAIbHOI (hopMu yII-
paBJliHHS TiampremMcTBoM [11].

Takoxx morpibHO BigmituTy, 1o 10 KOBTHI
1992 p., Ha yecThb mecATOl piUHUI TPUUHATTS MixK-
HaAPOJIHOTO TUTaHy /il 3 mpobyieM crapinisa, Oprami-
sarist O6’ennannx Hariit yxsasma [lexmapaitiio 3
npobsieM crapinHsa. Y 3a3HAuEHOMY MiKHAPOHO-
MMPAaBOBOMY aKTi IIKPECTIOETHCS TEH/IEHITIS IO
MBU/ITUX TEMIIIB CTapiHHSA HACEJCHHS B JIePKaBax,
SIKI PO3BUBAIOTHCS, HI’K B €KOHOMIYHO PO3BUHEHUX
KpaiHax, a TaKko HeoOXizHicTh 3abe3eyeHHs peaJri-
3aiii moreHIfiany ocib MOXMUIOro BiKy SK JIOACHKUX
pecypciB. 3 1i€ro MeTo1o Jlekmapariist 3aKIMKae MixK-
HapPOJIHY CHIJTBHOTY:

e crpusaTH peasizaitii MiXkKHApOIHOTO TIJIAHY [Tii

3 IpobJIeM CTapiHHs;

e 3abesnedyBaTy HAYKOBI AOCIIIKEHHS, MiIro-
TOBKY KaJIpiB, TEXHIYHOTO CIIiBPOBITHUIITBA Ta
o6MiH iH(hopMartiero 3 mpobieM cTapiHHs;

e 3a0X0uyBaTH 3acO6M MacoBoi iHdopmarlii 10
TOro, 1106 BOHW Bi[irpaBajii KJIIOUOBY POJb B
indopmyBanHi Tipo mpobiiemMu cTapiHHs Hace-
JIEHHS Ta CyMIXKHI ITUTaHHS, BKJIIOYAIOUU TIPO-
BezieHHsT 1 KoBTHsT MikKHapoaHOTO IHS 0Ci0
MTOXUJIOTO BIKY;

e 3a6esneuyBatn nomupenas Ilpunnunis Op-
rauizaii O6’eqnannx Hanill Ha ocib moxuio-
ro Biky [12].

Yci posriigHyTi BUllle MiXKHAPOIHO-TIPABOBI aKTH
MO/I0 3a06€3TMEeUEHHST 3aXUCTY 0Ci6 MOXWMIIOTO BiKy y
cdepi mparii € TOKyMeHTaM¥ YHiBEPCAIBHOTO XapakK-
tepy. Ciiji 3a3HaUUTH, 1110 HA PiBHI €BPOIK rOJIOBHI
MIPaBOBi aclekTu y cdepi 3aXUCTy COLIIbHUX, Y
TOMY YMCJIi, TPYAOBUX TIPaB 0Cib TMOXUIOTO BiKy 30-
cepemxkeni B €Bporieiichkiilt ComianbHiit Xaprii, sKa
Gyuia nipuiinsaTa 18 xxosrHst 1961 p. Ta nepersisiHyTa
3 tpaBus 1996 p. 3okpema, ct. 23 Xaprii nepeadadae
paBo 0ci0 TMOXUJIOrO BiKy Ha COIaJbHUI 3aXUCT i
MOKJIQJIa€ Ha JiepskaBu — ydacHWIl Paam €Bponu
30008’ d3aHHS [OI0;

e HaaHHSI 0c006aM MOXWUJIOTO BIKY MOKIMBOCTI
SIKOMOTa JIOBIe 3aJUIIATUCS TOBHOIIIHHUMUI
YJIeHAMU CYCITiJTbCTBA;

e HaJaHHS 0c006aM MOXWUJIOTO BiKY MOKJIMBOCTI
BiJIbHO O6UpaTH crocib cBOTrO JKUTTS 1 Hesa-
JIESKHO JKUTH B 3HAHOMOMY /1711 HUX OTOYEHHI
TaK JI0BTO, IK BOHU 3a0aKal0Th 1 3MOKYTh;

e 3aGesneuvenHs iHdopMmalii mpo TocaAyru Ta
IpOrpaMu, IO iCHYIOTh JJIs OCiO TIOXUIIOro
BIKY, @ TAKO’K TIPO MOKJIMBOCTI iIXHBOTO BUKO-
pHCTaHHsS TakKMMK ocobamu [13].

Otxe, 3BaKafOuN HA BUKJIAJIEHE, MOKHA KOHCTA-
TYBaTH MePEBAKHO (haKyTbTaTUBHUN XapaKTep MixK-
HAPOAHO-TIPABOBUX aKTiB, CIIPSIMOBAHUX Ha 3aXUCT
MpaB JITHIX TPAIiBHUKIB Ta Y3TO/KEHHS 3YCHUJIb
Mi’KHAPOIHOTO CITIBTOBApHUCTBA IOAO0 CTBOPEHHS
YMOB [IJ151 iX TPYZIOBOI peinTerpartii.

Cepen HampsiMiB OMTUMi3allii MisKHAPOIHO-TIPa-
BOBOI CHCTEeMM TPOTHIT AUCKpUMIHAIi 0cib moxu-
JIOTO BiKy y TPY/JIOBUX BiJIHOCHHAX, HA HAIIy AYMKY,
B TIEPIILY YePTY CJIiJl 3a3HAYUTH:

® TIOCUJICHHS y4acTi IPOCITIIOK Y 3aXUCTi 1pa-
i oci6 MOXMIOro BiKy, 30KpeMa, IOAO0 TIPo-
TiAil Auckpuminanii miei xareropii oci6 mpu
TpalleBJaITyBaHHi;

e aKTMBI3aIlif0 CIIBOpalli  yps/iB  JepsKas,
npodCmiiok Ta opraHisamii  pobOTOAABIIB
3 METOI0 BUPIIIEHHsS 3a3Hav4eHol MpodIemMH,
30KpeMa TIPUIHATTS Ta 3a6e3MeueHHsT peari-
3a11ii JOBTOCTPOKOBUX TIPOTPaM, CIIPSIMOBAHUX
Ha YTBEP/UKEHHSI MOKJIUBOCTI e(peKTUBHOI
3allHATOCTI NPalliBHUKIB OXUJIOTO BiKY, KpiM
TUX TOCAJI, /IS AKX TiepesbadeHi mpaBosi 06-
MEKEeHHs BiKY;

e 3aJy4yeHHs NPAIliBHUKIB ITOXUJOTO BIKY, 3a
YMOBH iX GasKaHHs Ta 3JaTHOCTI, 0 IIPOrpam
Mi/IBATIIEHHS KBasidikailii Ta nepekBamidika-
115
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e BKJIIOYEHHS TOJIOKEHb CTOCOBHO HEAOMYIICH-
HS IUCKPUMIHAII 32 03HAKOIO BIKY y TPY/IO-
BUX BiTHOCHHAX JI0 KOJIEKTUBHUX JIOTOBOPIB;

e [eTani30BaHe 3a3HAUEHHS B Mi’KHAPOTHO-TIpa-
BOBUX akTax MikHapo/IHOI opraHizaiiii mparti
O3HAKHU BiKYy SK HEIPUITYCTUMOI JIUCKPUMiHA-
LIIHOI O3HAKY,

® [IOCHMJIEHHS  TIPOCBITHUIIBKOI  JIisIJIBHOCTI
podCIiJIOK Ha MiIMPUEMCTBAX CTOCOBHO Ta-
paHTi#l Ta MJIBI 1O/I0 MPAIiBHUKIB JITHHOTO
BIKY;

e yyacTh 3acobiB MacoBoi iHdopmalii B iHndop-
MyBaHHI poOOTOABLIB PO TIEpPEeBaru Kajipis
MTOXUJIOTO BiKY (30KpeMa, 3HAaUHHUH TOCBij iX
poeciitHoi AisIIBHOCTI).
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npobnem  crapiHHs  Big,

IIpoananizosamno MiNcHapoOHO-NPasosy cucmemy 3axucmy ocib noxuiozo iy 6id

Juckpuminayii y mpyodosux eionocunax. lonosa yeaza npudirsemvcs yuacmi Opzanizauii
06’¢onanux Hauiti ma Mixcnapoonoi opzanizauii npaui y 60pomv6i 3 Quckpuminayicio
MPYOSUUX NOXUL020 GIKY. TIPONOHYIOMbC WASAXU ONMUMISAUTI CUCTEMU MIHCHAPOOHO -
npasoeozo 3axucmy mpyoosux npas NPAauiHUKIE NOXUL0Z0 GiKy.

IIpoananusuposano mexcoynapoono-npasosyio cucmemy sauumo. mpyoa nauboree
yAa36uUMbLY Kamezopuil auy. Onucvl8aromces MexcoyHapooH0-npagosovie NPozpamMmol, Ha-
npasnenvle Ha peuwenue nPodaeM, CBAIAHHBIX C MPYIOM HAUCOIEe YAIBUMBIX KAMe20Pull
auy. Thaenoe enumanue yoeasemcs eonpocam yuacmus Opeanusavyuu O6vedunennvly
Hayuii u Mexcoynapoonoti opzanuzauuy mpyoa 8 cucmeme Mejcoynapooro-npasosoil 3a-
wumvL mpyoa Haubonee YA36UMbIX Kamezopuil 1, NOJICUI020 B03PACTAL.

The present scientific article contains the analyses of the international-legal system
of elderly persons labour protection. The author also outlines the international programs
aimed on the solution of the problems of elderly persons discrimination in labour relations.
The main attention in this article is devoted to the participation of the United Nation
Organization and the International Labour Organization in the system of international-
legal protection of the labour rights of elderly persons.

Hagiviwna 11 aucronaga 2010 p.
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BIANOBIAAJIbHICTb 3A 3JIO4YUHU
Y ®IHAHCOBO-KPEQUTHIN CDEPI AEP)KABU TA BOPOTbLEA
3 OPTAHI3OBAHOIO 3JIOYMHHICTIO Y LLIA CPEPI

Haykosi npaui MAYT, 2010, eun. 4(27), c. 145—-150

Posznsiymo numanms 60pomvou 3 nposCAMU OP2AHI308AHOT 3NOUUHHOCT Y (Dinai-
c080-kpedumniil cepi depacasu. Ilpoananizosano nainowupeniui 6uoU 3104UNHIG, WO
Maromv micye y yiti eany3i. OKpecieno 0CHO8HI YUHHUKU, W0 NAUBAIOMY HA NPOMUNPABHT
nPOsIBU Y PIHAHCOBO-KPEOUMHIL CUCEeMT MA 3aNPONOHOBAHO WIIAXU SUPTUEHHSL Uil npo-

onemu.

[lep:xaBHO-a/IMIHICTPAaTUBHE PETYJIIOBAHHS TOC-
TMOIAPCHKOI  IISITBHOCTI Ta MOHOTIOJIBHA JlepyKaBHA
BJIACHICTh Ha IePeBasKHY OLIBIIICTh EKOHOMIUHIIX
06’ekTiB y Tepion pehopMyBaHHSI eKOHOMIKM YKpai-
HU CTBOPUJIM TOJIOBHY TIEPEYMOBY JIJII PO3KBITY €KO-
HOMIYHOI 3J104nHHOCTI. PedhopMyBaHHA €KOHOMIKH,
3MiHa (opM BJIACHOCTI, PO3BUTOK ITiIITPUEMHUIITBA,
sibepastizanis MiHOBOI MOJITUKY, IPUBATU3ALIIS A€P-
JKaBHOTO MaiiHa, BCTAHOBJICHHS HOBUX MAaMHOBUX i
3eMeJIbHUX BITHOCHH — YCi I1i IIepeTBOPEHHS IIpoBa-
auics GIOPOKPATMYHNIM alapaToM, SKUi MaB MPaBo
Ge3KOHTPOJIbHO i Ha BKpall By3bKill IIPaBOBiil 0CHOBI
PO3TIOPSIKATHCS BETETEHCHKIMU PECYPCaMU KPaiHHU.
Lle i1 3ymMOBMJIO IPUBAGIMBICTD EPKABHOTO allapaTy
I 37I0YNHHUX yTpyroBaHb. OpraHizoBaHa 3/109MH-
HiCTh TIOYaJIa CTPIMKO TpaHC(hOPMYyBATHCS Y HATIPSAMI
36/IMKEHHST 3 YMHOBHUIITBOM, B PYKAX SIKOTO 30C€PE/I-
JKeHa BCA TTOJIITUIHA 1 eKOHOMIUHA BJIaJIa.

KpuMiHambHO-TIPAaBOBUM 3ac000M TIPOTHIIT Jie-
rajizaritii I0X0/IiB, OJIePKAHNX 3JIOYUHHUM IILJISIXOM,
CTaJIO 3aKPIIJIEHHSI OKPEMUM CKJIaIoM 3JI0UYUHY Jie-
raJjiizaiii TpoIoBUX KONITIB Ta IHIIOr0 MaliHa, Ojlep-
JKQHOTO 3JI04MHHUM 1IIsIXoM (cT. 209). Critaz 11s0ro
3JI0YMHY BiJIHECEHO 3aKOHOABIIEM JI0 KATETOPIl TSK-
KHUX Ta 0COOJMBO TSKKUX 3JI0YMHIB, M03astK MOKa-
paHHs 32 I0T0 CKOEHHS CyBOPi — 1030aBIeHHS BOJI
Ha CTPOK BiJl TPHOX JI0 I'ITHAALSATH POKIB i3 11030aB-
JIEHHAM mpaBa obifiMatu 1eBHi mocaan abo 3aiiMa-
THUCS TIEBHOIO [IISIJIBHICTIO HA CTPOK 710 IBOX POKIB i3
KoH(ICKaIi€ln KOomTiB abo IHIIIOro MaiiHa, oxepsKa-
HUX 3JIOYMHHUM IIJISIXOM, Ta 3 KoH(icKaIlielo Maiina

(u. 1-3 cr. 209 KK Ykpainn).

Kpim Toro, 3akonom Ykpaiau iz 16 ciuns 2003 p.
Ne 430-1V Kozexkc gomosueno ct. 209—1, axoio BcTa-
HOBJIEHO KPUMIHATBHY BiAIMOBIZIAbHICTD 32 YMUCHE
HOPYIIEHHST BUMOT 3aKOHOAABCTBA IIPO 3aII00iraHHsI
Ta TMPOTUi0 Jierasizaiii (BiAMUBAHHIO) JOXO/IIB,
O/Iep)KAaHUX 3JIOUMHHUM MIJSIXOM, 10 KapaeTbCs
mTpacdom Bix 1 710 3 THC. HEOTTOAATKOBYBAHUX MiHi-
MyMiB sioxoziB rpomazst (daxi — HM/IT). Ha nam
TTOTJISA, TAKWI 3aXijl I[IJIKOM BUIIPaBIaHUH, T103as9K
BUMHEHHS 3a3HAYCHUX JlisTHb CTBOPIOE YMOBHU JIJIsS
Jieragtizaitii (BiIMUBAHHSA ) IOXO/IIB, OJIEPKAHUX 3J10-
YUHHUM [JISXOM, TEPENTKO/KAIOUN iX BUSBJIEHHIO
CITeIiaJTbHO YITOBHOBAXKEHUM OPraHOM BUKOHABYOI
BJIQJIN 3 TTUTaHb (DIHAHCOBOTO MOHITOPUHTY, & TAKOX
MOJKe 3aloisATH TKOLY Y cdepi OXOpOHU KoMep-
iIiHOI Ta OaHKIBCHKOI TaeéMHUI Cy0’€KTaM rocIo-
JIApCHKOI JIiSIIBHOCTI.

ITorpeba B Jeramisamnii KpUMIiHAJIBHOI TOCIO-
JIAPCHKOI iSJIBHOCTI 3MYyCHJIa OpraHi3oBaHi 3JI04NH-
Hi yrpyNnoBaHHsI fiTH Ha BCTAHOBJIEHHS OiJIbII TICHIX
KOHTAKTIiB 3 YMHOBHUIIBKUM arnapatoM. OCHOBHOIO
METOIO TUCKY Ha BJa/IHI CTPYKTYPH CTaJIM: BUMaTaH-
Hs PI3HOMAHITHUX TJIBT, 1[0 HA/laBaJl MOKJIUBICTD
oTpuMyBaTH OLIbI PUOYTKU, YXUJISATHCS Bifl OI10-
JIATKYBaHHS Ta KPUMIHAJILHOI BiATIOBIAJBHOCTI 3a
37104MHA Y chepi TOCIIOAAPChKOI AiSJIBHOCTI. Yce 11e
pobuTh MpobiIeMy BILIMBY BifIIOBIZAIBHOCTI 3a 3710~
YUHU Y cepi TOCTIoAapChKOi AiSTIBHOCTI 3 TIOTIEPE-
SKeHHS II€1 3JIOYMHHOCTI HA/I3BUYANHO aKTyaJIbHUM.

3 mpuiinattssm Kouctutymii Yipainu y 1996 p.
CTBOPEHO HAMiNHWI (hyHIAMEHT JJISI TOJATBIIOTO
PO3BUTKY 1 3MillHEHHSI YKpaiHU SIK JIEMOKPAaTUYHOI,

© H. M. Iy, 2010

145



cotiabHOl, mpaBoBoi gep:xkabu [1]. Cepen maraib-
HUX IPOOJIEM CbOTOEHHS OHIM i3 Hal BasK/INBIIINX
I CKJIQIHUX JJIS CYCHIJIBCTBA € TMHUTAHHS TPOTHUJil
OpraHi3oBaHill 3JI0YMHHOCTI y cepi TOCToapChKOi
NisTbHOCTI. AHai3 KPUMIHOTEHHOI cuTyarii B YK-
paiHi CBiUNTD, NIO 37104MHU Y cepi rocrnosapcbKoi
JUSIJTBHOCTI, MMOITUPEHICTh SIKUX JIOBOJII BEJIUKA, CTa-
10Th Ha TIEPENTKO/Ii COI[ia/IbHO-eKOHOMIYHUM pedop-
MaM, MHABUIIEHHIO PiBHS A06POOYTY HaCeJIeHHs,
cTabiJIbHOCTI, PO3BUTKY JiepsKaBu Ta ii Hal[iloHAJIbHOT
6esmnexu [4, 3].

Ak cBiguaTh cTaTUCTUYHI faHl, B YKpaiHi Kijib-
KICTh 3JIOYMHIB €KOHOMIYHOI CIPSIMOBAHOCTI B3a-
raJii Ta 3JIOYNHIB y cdepi ToCmogapCchKOi AisSIBHOCTI
30KpeMa IMOPOKY HEYXUJIbHO 3pocTae. Tak, SKIo y
2003 p. 6y10 3apeecTpoBano 8253 smounHu y cdepi
rocromapcbkoi aismbHOoCcTi, To ¥y 2004 p. — 9590.
Temn mpupocty cranosus 21,1 %. [lepeBaskna yact-
Ka IUX 3JI0YMHIB CKOEHA B O10jKeTHiH cdepi [5,362],
arpolpOMUCJIOBOMY Ta TAJUBHO-CHEPTETUYHOMY
KoMILIeKci, cdepax mnpuBaTu3salii, GaHKIBCbKOI Ta
30BHINTHBOEKOHOMIUHOI J[ISITBHOCTI, BUCOKUX TeX-
HOJIOTIH Ta IHTEJIeKTYaJbHOI BJACHOCTI. Y IioMy B
2003 p. 6ys10 BUKpUTO 43203 3/I04MHU EKOHOMIUHOT
cripsimoBanocTi, ay 2004 p. — 44171. Bxasani 3710un-
HU ckoinum Giabm Hizk 20 tuc. ocib. [Tpubausno Taki
cami okasHuKu GopmyoThes i B 2005 p.

BaxxsmBuM 171 TPAKTUKY 3aCTOCYBAaHHS € Te, 110
B ntoctanoBi [Lnenymy BCY “IIpo npakTuky 3acto-
CyBaHHS CyJlaMU 3aKOHO/IaBCTBa TIPO Bi/MOBI/Ialb-
HICTh 32 OKpeMi 3JIOYMHU Y cdepi TOCIoAapChKOl
mistibrocti” Big 25 xBiTHs 2003 p. Ne 3 mpoBouThCS
YiTKe Bi/]MeKyBaHH4 11bOTO 3JI0YMHY Bijl afiMiHiCTpa-
TUBHUX IIPABOIOPYIIEHDb, 30KPEMA, TTOPYIIEHHS 110-
PANKY 3afHATTS TOCMOAAPCHKOI0 Ta OGaHKiBCHKOIO
JUAJBHICTIO 32 yMOBH, 10 OTPUMAaHUN JOXij He
CTAHOBUTH BEJUKOTO PO3MIpPY, CKJIALy 3JIOUUHY, TIe-
penbauenoro cr. 202 KK Ykpainu, He yrBopiog, a €
a[MIHICTPATUBHUM TIPABOIOPYIIEHHAM, Hepeabade-
HUM BifnosigHo mo c1. 164 un c1. 160, 160-2, 1643,
177-2 K All Takox He MOKe BBayKaTUCS 3JIOUMHOM
3a ct. 202 KK Ykpainu, saiiicHeHHs 6e3 sileHsii mes-
HOTO BUY [isIBHOCTI, IO HOTPeOYE JileH3yBaHH:I,
KO 0co0a, gKa 3aiiMasacs Takolo JisSJIbHICTIO, HE
MOTJIa OJIEPKATH JIIIEH3110 B YCTAaHOBJIEHOMY TIOPSIJI-
Ky (He 6yJI0 CTBOPEHO OpTaH JTeH3yBaHHs, He 6yJIn
BU3HAueHI Jinensiiini ymoBu Ttomo). Taki moso-
JKEHHST CTBEP/KYIOTh OJIUH 3 OCHOBHUX IPUHITUIIIB
KPUMIHAJIBHOTO TIpaBa YKpPaiHW — HEAOMYCTUMICTD
00’€KTUBHOTO 1HKPUMiHyBaHHsS (HACTAHHS KpPUMi-
HaJIbHOI BiANOBigaIbHOCTI €3 BUHK 0COOM).

ExoHoMiKa He3aeKHOI YKpaiHu 3aBxau OyJia i,
HaresHe, Oyje Iie JOCUTh TPUBAJIMiI yac 06’€KTOM

3JI0YMHHUX 3a3iXaHb 3 OOKy OpraHizoBaHuX IpyI i
3nounHaNX opranizaiiii (nani — OT'i 30). He cToiTh
OCTOPOHb ITUX TIPOIECIB i (hiHAHCOBO-KPEANTHA CHC-
TeMa HaIloi JiepKaBu.

Cuig 3a3HaYUTH, 1O OAHOYACHO 3 MOSIBOIO (i-
HAHCOBO-KpeauTHux ycranoB (pam — DOKY) Bu-
HUK 1 psi ipobiieMm, 1o He icHyBasm paninie. Ona
3 HUX — HeoOxinHicTh 3abesneuents 6esnekn DKY
Bin mporturnpapuux aiii OlN30. KiibkicTh Takmx
(akTiB HA CHOTO/IHI 3ATUIAETHCS JIOBOJII BUCOKOIO i
Mae TeHIeHIIio 10 3pocTanis. OcobauBicTh mpobie-
MM TOJISITAE€ B TOMY, 1[0 OCHOBHY pOOOTY 3 Oprai-
3allil 3aXUCTy BiJl KPUMIHAJIBbHUX TPOSBIB 3aKOHO-
nasenb noksas Ha cami DKY. Ha xans, Hagiiinicts
3AIMCHIOBAHNX HUMU 3aX0AiB GE3IEKK B PSAIL BUITA/-
KiB € HEBUCOKOW. BojHovac, BiZICYyTHICTh OCTaHHIM
vacoM Hasexknol 3axunienocti OKY Bixg ekonomiu-
HUX PU3WKIB i 3aTPO3 KPUMiIHAJIBHOTO XapaKTepy CTa-
JIO OJTHIEI0 3 IPUYNH GaHKPYTCTBA Ta 3MiHU (hopMU
JUSIJIBHOCTI 3HAYHOI KLTBKOCTI TaKWUX OpraHizalliil.
JKeprBaMu 3/IOYMHITIB cTasu 9K MaJli, TaK 1 BEJTUKI
OKY [7, 98-101].

Ha cworozni okpemi (iHaHCOBO-KpeIUTHI ycTa-
HOBU JIOCTATHLO TIOTYZKHO TPAIIOIOTh Y “TiHi”, 3/1ili-
CHIOIOYM €KOHOMIUHY JiSJIBHICTD 11032 KOHTPOJIEM i3
GOKy JepsKaBu, He BCTYIIAIOYM 3 HEIO 5K i3 cy6’ eKToM
TOCTIO/IaPIOBAHHS B €KOHOMIUHI BiJTHOCUHU.

3a manumu Iarepnosy, npubOyTKU OpraHizoBaHol
3JIOUNHHOCTI y (hiHAHCOBO-KpeAUTHIN cdepi mepe-
BUIIYIOTh IIPUOYTKHU BiJl YCiX 3JI0YMHIB B €KOHOMIIIL
Ta [OCIAAI0Th TPeTE Miclie 10 IPUOYTKOBOCTI IiC/Is
HapKoOizHecy i Toprisii 36poeio [6, 21-22].

OpranizoBana 3J0YMHHICTh y (DiHAHCOBO-Kpe-
JIMTHUX BiJIHOCHHAX MPOSIBJISIETHCA B PI3HUX KPUMi-
HaJbHUX (hopMax:

ey KpuMiHaisaIii 6aHKiBCHKOI CIIPaBH;

e Yy cuCTeMi TPOIIOBUX PO3PaXyHKIB, HacamIie-
peny cepi HeCaHKITIOHOBAHOTO TlepeBeIeHHS
6€e3roTiBKOBUX KOIITIB y TOTIBKY;

e vy 36inpiIeHH] 06CATIB (DaMbITMBOMOHETHMNIL-
TBa, 1[0 BKJIIOYA€E B O0Ir He TLIbKK (hasIbIINBi
TPONIOBI KOMITH, a ¥ (habImBi MiHHI TanepH,
GaHKIBCbKI JOKyMEeHTH (3a JaHUMU €KCIEPTIB,
y KpaiHax 3axijHoi €Bpornu 1o (aabmBUM
aBi30 Ta PO3PAXyHKOBUM UYe€KaM 32 OCTaHHI
KiJTbKa POKiB OoTpuMaHO moHan 1 MJpma mod.
CIIA, mprdomy 3 06iry BuydaeThest He 6isb-
ure 10 % danbimBok) toio |8, 82].

Macosuiit  xapaxmep y  inancoso-xpedummniil
cpepi nouanru nabyeamu maxi 6uUOU KPUMIHALLHOZO
nionpuemnuymea, sx:

e PO3KpaaHHs KOIITIB IO i APoOJeHUX IIaTiK-

HUX JJOKYMEHTAX;
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e He3aKOHHE OJlepsKaHHS 1 HeIiJboBe BUKO-

pUCTaHHS MJIbTOBUX KPE/IUTIB;

e TiepeBe/leHHs KalliTaliB y cepy TIHbOBOI €KO-

HOMIKM Ta 3aKOpAOHHI 6aHKu (0COOJIMBO B Ti,
IO PO3TaIOBaHi B OMUIOPHUX (iHAHCOBUX
IeHTpax);

e BAJIIOTHI CIIEKYJIATIT Ha GipiKi;

e “BimMuBaHHA" KPUMiHAJIBHO OTPUMAHUX PU-

OyTKiB i T. iH.
Kpim nporo, y miii cepi maiorh Mmicie i pos-
KpaJlaHHS TPOIIOBUX KOIITIB 3 BWUKOPUCTAHHAM
KOMIT1I0TepHUX cucTeM. lle mos’sa3ano i3 3xilicHeH-
HSIM oTleparliii 3 TosIBU CyM TPOIIOBUX KOIITIB, 1110
(baxTHYIHO HA TIEBHUI paXyHOK HE 3aPaXOBYBAJINCH,
abo omepaniil i3 HapaxyBaHHsI BiJICOTKIB Ha He3a-
KOHHO 3apaxoBaHi CyMU TPONIOBUX KOIITiB. Takox
3MIMICHIOETBCST HapaXyBaHHS HAIJIUIIKOBUX TPOIIO-
BUX KOIITIB HA paXyHKax IPH aBTOMATUIHOMY TIe-
pepaxyHKy TPUBHEBUX 3aJTUINKIB 32 PaXyHOK IOTIe-
PEAHBOTO 306iBITEHHS 3aJUITKOBUX CYM TPOTIOBUX
KOIIITIB.
Y neaxnx Bunagkax y GKY icuye nemocraTHbo
eexTBHA cucTeMa KOHTPOJIIO, a TAKOXK JOIMyCcKa-
IOTBCS ICTOTHI ITOPYIIEHHS, 110 CTBOPIOIOTh OCHOBY
JI7IST TTPOBE/IEHHS HE3aKOHHUX OTlepalliid.
Kpuminamnizatis ¢hinancoBo-kpeauTHol  chepn
Mae 0co0mMBy HeOe3IeKy, OCKIIbKIA BOHA gecTabii-
3Y€ TPOIIOBO-KPEIUTHY CUCTEMY, i TOPSIKOBYIOUN
CBOEMY BIUIMBY KJIIOUOBI CETMEHTH PHUHKY, POpMY-
foun iHaHCOBY 0asy /ISl BDOCTaHHS OPraHi30BaHOI
3JIOUMHHOCTI B Pi3HI OpPTraHu eP>KaBHOI BIAIN 32
JIOTIOMOTOIO KOPYTIIHii Ta xabapuuirsa. Bona nposs-
JIIEMbCS 6 PISHUX POPMAX, HANPUKAAO:
e 3pOIyBaHHS KPUMIHAJIBHOTO KariTany 3 6aH-
KiBCHKUM;

e poskpaganus komtie DKY 3a mpomomoroio
PI3HUX IMTaXpaliCbKUX OTepartiii;

® BUKOPUCTAHHS TaKUX YCTAHOB Y HE3AKOHHUX
oTiepallisix IMpeJCTaBHUKAMU Pi3HUX OpraHiB
JlepsKaBHOI BN,

e pigmuBanHg “OpyanHux” KOWITIB yepes Oam-
KiBCbKi omnepartii |9, 65—-70)].

Poskpamannas Ta maxpaiichbKi omepartii 37iiic-
HIOIOTHCST 3 BUKOPWCTAHHSM HAWOUIBIT yPa3TUBUX
y maauii MomeHT cropin misiiprocTi MKY. [ocsiz
6OpPOTHOM 3 TAKMMU 3JIOUUHAMH CBiTYUTB, IO TOTPi-
OeH TEeBHWIT Yac JIs CTBOPEHHSI IiJIOTO KOMILIEKCY
CIelialbHNX, PI3HOMAHITHUX 3a 3MICTOM 3aXO/IiB,
JOCTAaTHIX /i1 e(heKTUBHOI TTPOTU/IIT TPOHUKHEHHIO
Or'i 30 o dpinancoBo-KpeanTHOI chepH.

Tak, MOXKHA MiAKPECJAUTH, MO0 HAa MOITUPEHHS
nporunpaBHux npossiB O i 30 y ¢inancoBo-kpe-
NUTHIN CUCTEMI BIUIMBAIOTDH TaKli YNHHUKUA:

® BiJICYTHICTh HAJIEKHOTO KOHTPOJIIO 32 JIisLib-
HICTIO KOMepLiinux GaHkiB 3 GOKy HArIsg0-
BUX Ta KOHTPOJIIOIOUYIX OPTaHiB;

® HEHAJICKHUN KOHTPOJHh 3 GOKY GaHKiB 3a J10-
TPUMAHHSAM KPEAUTHUX YTON Ta HAIXOIKEH-
HSIM TPOIIOBUX KOIITIB /10 GIOKETIB yCiX piB-
HiB;

e BiJICYyTHICTb MeXaHi3My peryJoBaHHs IPOIIO-
BUX TIOTOKIB TOTIiBKM Ta iX BUKOPUCTAHHS JIJIsI
migBUIEeHHs 06CATIB BUPOOHUITBA Y J€PIKaBi,
a Tako’K 1i BUITyYeHHsI 3 TIHBOBOTO OBITY TIJIsI-
XOM iHKacariii;

e T[IPOTHPIYYSI B 3aKOHOJIABCTBI, SKi CHPUSIOTH
CKOEHHIO 3JI0YNHIB Ta MOTPeOYIOTH BPETYIIIO-
Banug [11, 15].

Bazytounch Ha BUKIaIEHOMY, MOKHA KIacHpiKy-
BaTHU 3JI0YMHMU, TIIO0 CKOIOIOTHCSA Y (hiHAHCOBO-KPEIUT-
Hiif cdepi Ta 3AIHCHIOIOTD BILJIMB Ha TPABOBITHOCHHUI
y nepskasi. Tak, y Haykosiil siteparypi kaacudika-
il TaKUX BB 3JIOUUHIB MPUJLISETHCS ITiIBUIIE-
Ha yBara. IcHye 6araTo Kaacudikaiiii eKOHOMIYHUX
3JI0YMHIB, OCHOBHUM KPUTEPIEM TIO/IIITY IKUX € 3aK0-
HOJ/IaBYa OCHOBaA (32 HAaMEHYBAaHHSIM BiITOBIIHUX
ctareil KpumiHaIbHOTO KOZIeKCYy YKPaiHM), 3a BUZIOM
00’eKTa TIOCATaHHs Ta HITUMU KPUTEPisAME (BUIOM
JUSITBHOCTI, CEKTOPOM €KOHOMIKH, CUCTEMOIO TOCTIO-
papoBais Tomo). HeoOXigHo Takox 3a3HAYnuTH,
110 OiIBIICTh YYeHNX-AOCHIAHUKIB IIPU IIPOBEICHHI
KPUMIiHOJIOTIUHO1 KJyacudikallii eKOHOMIYHUX 3J10-
YUHIB BUOKPEMJIIOIOTH BU/T 3JI0UMHHOCTI y (hiHaHCO-
BO-KPeUTHIl cepi, a came 3JI0YMHU:

® 1[0 TIOCATAIOTh HA (DiHAHCOBY CHCTEMY;

e ycdepi hiHAHCOBUX BiTHOCHUH;

® [IPOTHU 1IPaB Ta 3aKOHHUX IHTEPECIB KPEJUTOPIB;

e [POTHU TOPSAKY 06ITY IPOIIOBUX KOIITIB, IiH-
HUX MaIepiB Ta iHIIUX IPOMIOBUX JIOKYMEHTIB
[6, 21, 22].

Knacudikarnis snounnis y OKY 3a oxpemumu
BUJIAMU JIA€ MOSKJIMBICTb TaKOXK CHUCTEMATHU3yBaTH
3ax0/l1 MPOTH/II1 3a3HaUYeHNM 370unHaM. Mailxe Bci
aBTOPH JIOXO/SATH BUCHOBKY, 1110 HEOOXiZIHO BUOKpe-
MUTH TPH HAIPAMHU IIPODIIAKTIHIHOI poOOTH:

e 3arajbHa NMpodisiakTHKa (BUSBJIEHHS Ta yCy-
HEHHSI KPUMIHOTeHHUX (DaKTOPiB, 10 3yMOB-
ootk 3nounan y DKY);

e crerianbHa podinakTrka (BUSBJIEHHS Ta He-
nonyiennst saounniB y MKY, ckoenns sikux
FOTYETBLCA);

e iHjuUBIyasbHA TPOMINTAKTUKA (BCTAHOBJIECHH
ocib, Bifi AKUX 3 BUCOKUM CTyIIeHEM Biporiji-
HOCTI MO’KHA OYiKYyBaTH CKOEHHS 3JI0UMHIB Y
DKV Ta BKUTTA 10 HUX 3aXO/iB BUXOBHOTO
xapakrepy) [8, 86].
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Croennst KoHkpetHoro ayiouny y DKY B kox-
HOMY OKPEMOMY BUTIAJKy BU3HAYAETHCS CIeIui-
Koo Ti€i 4m iHIIOi (hiHAHCOBOI omeparllii, 3 BUKO-
PUCTAaHHAM STKOI 3IIHCHIOIOTHCS 3JI0UYNHHI f1ii. Tomy,
4K 3a3Hayvae pocilicbkuil HaykoBelb B. /. Jlapiues,
kjacudikailisgs 3J04MHIB Y (PiHAHCOBO-KPEAUTHIN
cdepi nor’g3ana 3 Bukopucranusam O 1 30 Takux
MEXaHi3MiB:

e TOTIBKOBHX Ta 6€3roTiBKOBUX PO3PAXyHKOBUX

oriepalliii: a) onepaitiil 3 BiIKPUTTS PaxyHKIiB;
0) PO3PaxyHKM IJIATIKHUMH JIOPYUYEHHSIMH,
B) PO3PaxyHKHU 3 BUKOPUCTAHHSIM BHUMOT-J0-
PYUeHb; T) PO3PaXyHKU 3 BUKOPUCTAHHIM
AKpPEeIUTHBIB; 1) MiKOaHKIBCbKI pPO3paxyH-
KU, €) omepariiil 3 Be/leHHS PaxyHKiB 3 BUKO-
PUCTaHHSIM MEMOPiaJbHUX OP/IEePiB;

e BAJIOTHUX OIIEpaliil: a) omepauiil o oOMimy
BaTOTH; 6) BBE3CHHSI Ta BUBE3EHHS BATIOTHIX
LIHHOCTEH; B) PO3ApiOHA TOPriBJIs Ta HaJAHHI
MOCJIYT 32 1HO3eMHY BAJIOTY; T') 3/iMCHEHHS
BAJIIOTHUX OTepalliil 3a 30BHIITHbOTOPTOBEJIb-
HUMM YTOJIAMU;

® KPEAUTHUX ONepalliil: akKTUBHUX Ta MAaCUBHUX;

e (yHKIIOHYBAHHS PUHKY I[IHHUX IIalepiB.

[TigTpumytoun HaBeJIeHY KyIacugikaitiio,
M. I1. d6510Kk0B m0/1a€ 1O 3a3HAYEHUX 3JIOUMHIB T
i1 GaHKIBCHKI, Ki CKOEHO 3 BUKOPUCTAHHSIM €JIEKT-
POHHO-O0YNCIIOBATILHIX MAIMH Ta KOMITIOTEPHUX
MepesK, a TaKOK — PO3KPAZaHHS TPOIIOBUX KOIITIB
3 BUKOPHUCTAHHAM IIJIACTUKOBUX TMJIATI>KHUX KapTOK
[8, 71].

ITocrymioBa repeopienTartis cremnmniapo3aiiiB, SKi
BeyTh 60POTHOY 3 OPraHi30BaHOIO 3JIOYMHHICTIO, 1H-
NIMX [IPAaBOOXOPOHHUX OPraHiB Ha BUKPUTTS Ta 3HE-
ITKOJ[PKEHHST caMe OPTraHi30BaHUX ii (hOpM, PO3KPUT-
TS Ta PO3CJIyBaHHS HaiiHeGe3MeUHINX 3JI0UNHIB,
mo ckoooThes O i 30 y ¢dinancoBo-kpeauTHiit
cdepi, € BUMOroIo cyyacHOCTi Ta moTpedye BiAmosia-
HOTO pearyBaHHsI 3 OOKY JIep/KaBH.

PesynbraTuBHiCTh 60POTHOU 3 LIMMU 3JI0YMHAMM
Ta TPABOTIOPYIIEHHIMHU MAa€ OIHIOBATHUCS Tiepe-
AyCIM 3 TOUKM 30PYy CTYIIEHS CyCIILIbHOI Hebe3mekn
PO3BKPUTHX Ta PO3C/IiLyBaHNX 3JI0YMHIB a00 BUSIBIIE-
HUX TIPaBOTIOPYIIEHD (3PO3YMiJIO, 3 0OGOB’I3KOBUM
YPaxyBaHHIM CBOEYACHOCTI iX BUSBJIEHHS Ta PO3-
KPUTT, a B HeOOXIIHUX BUIIAJKaX — i 3a100iraHHs),
cysK6OBOTO CTAHOBHUINA TIPUTITHYTUX /IO BCTAHOB-
JIEHOT YMHHUM 3aKOHO/IABCTBOM Bi/[IIOBIZIATbHOCTI
oci6 (st 60poTHON 3 KOPYIIIIIEIO), BiIIMIKOLYBaHHSI
3AIOAISHNX 3/I0YMHHOIO AisS/IbHICTIO 30UTKIB Ta, Bpe-
HITi-PEIIT, Pe3yJIbTaTiB Cy/I0BOTO PO3TJILNY K €/11-
HOTO KPUTEPII0 3aKOHHOCTI Ta 06T PYHTOBAHOCTI MPH-
TATHEHHS BUHHUX /[0 BI/IIIOBILaJIbHOCTI.

Boxrowac ciig 3a3HaunTH, 1110 Ha e(EKTUBHICTD
60poTHOM 3 OpraHizoBaHUMK (HOPMAMU 3JTOUNHHOCTI
Ta KOPYTII€I0 HETATUBHO BILJIMBAE 1 TIEBHA HEJTOCKO-
HaJIiCTh YMHHOTO 3aKOHO/[ABCTBA.

Tax, icHyIOTh TIeBHI po36isKHOCTI y MiAXO/I MO0
BUBHAYEHHS TTOHATTS “3JI0YMHHA OpraHizaitis’, BiJl-
MEXKYBAaHHS 3JIOYMHIB, 1110 CKOIOIOTHCS B 1X CKJIAJ,
Bi/l 3JI0YMHIB, CKOEHUX Y CKJIA/[l 3BUYANHUX 3JI0YNH-
HUX TPYI 3 TUM ab0 iHIIMM CTyIeHeM OpraHi3oBa-
HOCTI (Hanpuka, GaHIUTUMY ).

Caig 3a3HaunTH, M0 PO3POOKA HOBUX 3aKOHO-
JaBYMX aKTiB MIOA0 MUTaHb GOPOTHOM 3 OpraHizoBa-
HOIO 3JIOUMHHICTIO 1 KOPYTIIEI0 MA€ 3/IIIMCHIOBATUCS
OJIHOYACHO 3 BHECEHHSIM 3MiH /10 1HIINX 3aKOHIB, 1110
PETJIAaMEHTYIOTH SIK TIOPSIZIOK TIPOBEJICHHST OTIePaTHB-
HO-PO3ITYKOBOI IisIJIBHOCTI, Ai3HAHHS Ta JIOCY/I0OBO-
TO CJICTBA, TaK i OCHOBHUX 3aca/l (DyHKIIOHYBaHHS
JlepyKaBHUX OPraHiB, ki 6epyTh yyacTb y 60poThOi 3
OPraHi3oBaHOIO 3JI0YMHHICTIO 1 KOPYIIIEIO.

[Te nacTb 3MOry He TiJIBKU YiTKO BU3HAYUTH KOJIO
IIPABOOXOPOHHUX Ta HINX JIEPKAaBHUX OPraHiB, SIKi
BeAyTh 6OPOTHOY 3 OpraHi3oBaHOIO 3JOYMHHICTIO
i KopyIIIti€eio, X mpaBa Ta 000B'sI3KH, & i YHUKHYTH
3aiiBoro JyOJIIOBAaHHS Ta Tapajiesiismy B iX po6oti
[11, 17].

Kpuminanpuuii kogexe Yipainu (gam — KK) €
JIOJIATKOBOIO TAPAHTIEIO [iSITbHOCTI JiepKaBy y cepi
MIPABOBOTO PETYJIIOBAHHS €KOHOMIYHUX BiJIHOCUH 1
3aXMCTY KOHCTUTYIIRHUX IpaB 0cib, aKi 3aiiMaloTh-
s TOCITOJAPCHKOIO AISLIBHICTIO, Ta 3aC000M CIIPHSIH-
Hs cTabimizalii HalioHAJIBHOT eKOHOMIKH.

IIpu npomy Tpeba MaTu Ha yBasi, IO IOCIIO-
JlapchKa JISJIbHICTD — 1€ JidJbHICTh (DIBUYHUX i
IOPUANYHUX 0Ci0, [OB’sg3aHa 3 BUPOOHUIITBOM YU
peaJsizaili€elo MpoAyKIili (ToBapiB), BUKOHAHHAM
pPO6IT UM HaZAHHAM TOCIYT 3 METOIO OJEP/KAHHSI
npubyTKy (KOMepIliliHa rocrofapebka JisiIbHICTD)
abo 6e3 Takoi MeTn (HEKOMepIliiiHa TOCIOZapChKa
JUSJIBHICTD).

[ligmpueMHUIbKA iSATBHICTD € OHUM 13 BUJIIB
rOCHOAAPCHKOL  AisIbHOCTI, OOOB’SI3KOBI  O3HAKU
SIK01 — 6e3M0CePEHICTh, CUCTEMAaTUIHICTb i1 37iiic-
HEHHS 3 METOIO OTPUMAaHHSI IIPUOYTKY.

Yacrunoro 1 cr. 202 KK nepeabauero KpuMiHaIb-
HY BiITOBIZIANTbHICTh 3a TaKi TMOPYNIEHHS TOPSIKY
3aHATTS TOCTIO/IAPCHKOIO TiSIJIBHICTIO!

a) 6e3 JepskaBHOI peectparlii K cy6’ekra mij-

MPUEMHUIIBKOI JSITbHOCTI TAaKOl JiSJIbHOCTI,
1[0 MICTUTb O3HAKW IMAMTPUEMHUIIBKOI Ta SKa
MiJIIATAE JTIeH3YBaHHIO;

0) 6e3 omeprKanis JieHsil BUAIB TOCIOAAPChKOI

JUATBHOCTI, MO MiJJIATAIOTL JIilleH3yBaHHIO
BIJITIOBI/IHO /10 3aKOHO/IaBCTBa;
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B) BW/IiB TOCIIOZAPCHKOI iSITLHOCT, 11O TTiJIsTra-
I0Th JIIIEH3YBAHHIO, 3 MTOPYIIEHHSM yMOB OC-
TaHHBOTO.

BianoBiganbHicTh 3a 11i JiTHHS HACTA€E 32 YMOBH,
SKIIO BiJl HUX OTPUMAHO JIOXIJl Y BEJTUKUX PO3Mipax
[12,27].

3ailicHenns (GisuaHOI0 0c000I10, HE 3aPeECTpo-
BaHOIO AK CyO'€KT MiAMPUEMHUIITBA, UM 3aPEECT-
POBaHUMK TOPUANYHUMHU ocobamu Ta cyb ekTaMu
miAnpueMHUNTBA — (IBUUHUME 0COOAMU  JListiib-
HOCTI, MO MICTUTHh O3HAKW IMiMPUEMHUIIBKOI Ta
dKa Iiarae JginensyBaniio, abo saiiicaenns 6es
JIiTeH3i1 BUJIIB TOCIIOZAPCHhKOI JIiSITbHOCTI, 1O Ti/I-
JISAITAIOTH JIiIeH3yBaHHIO, 32 YMOBH, 1[0 OTPUMAHUN
JIOXiJT He CTAHOBUTH BEJUKOTO PO3MIPY, CKIaILy
3nounny, nepexbadernoro cr. 202 KK, He yTBOPIOE,
a € a[IMiHICTPAaTUBHUM MPaBOTOPYIIEHHIM, TTepe/-
6ayeHnM BiATOBiAHO 110 cT. 164 um cT. 160, 1602,
164-3, 177-2 Komekcy Yxpainu mpo aaminicTpa-
THUBHI [IPABOIIOPYIICHHS.

JIOIIIbHIM € 3aTPOBa/IKEHHsT MeXaHi3My 3a6e3-
MeYeHHsT PO3POOKM 1 MPUHHATTA OOrPYHTOBaHUX
HOPMATUBHO-TIPAaBOBUX aKTiB €KOHOMIYHOTO CITPSi-
MyBaHH$, SKUH MMOBUHEH BKJIOYATH, 30KpPEeMa, TaKi
eJIeMEHTH: eKOHOMIUHE 0OTPYHTYBaHHS, KPUMIHOJIO-
TIYHUN aHasi3 i MPOTHO3, KOMIIJIEKCHY MPABOBY €K-
CIIepTHU3Y, aHaJi3 MOKJIMBUX HETAaTUBHUX HACIIIKIB
peastizailii X HOPMATUBHO-TIPABOBUX AKTIB 1 YMOB
OJIOKyBaHHSI TAKUX HACJIAKIB, BHECEHHS JOIIOBHEHD,
rorrpaBok Toto [10, 77]. Y 3B’s3Ky 3 1uM, SIK 1 paHi-
e, akTyaJbHUM € TpUHHATTS BepxoBrHoio Payoio
Ykpainu 3akony “IIpo KpUMIHOJIOTIUHY eKCIIepTU3yY
HOPMATUBHO-TIPABOBUX aKTiB”.

3 Mmeroio 3abesnedeHHst eEKTUBHOI MPOTH/IT
3704nHaM y cepi rocrnogapcbKoi JAisbHOCTI KPUMi-
HaJIbHO-TIPABOBUMM 3aX0JaMU HEOOXiTHO MPUBECTH
BI/ITOBITHI TTOJIOKEHHS KPUMIHAJBHOTO 3aKOHO/AB-
CTBAa y BIIMOBIIHICTD 3 MPUNIMCAMU ITUBLJIBHOTO, TOC-
MO/IAPCBKOT0, (DIHAHCOBOTO Ta AJMiHICTPATUBHOTO
3aKOHOIABCTBA.

ITorpebytoTh ontumisaliii caHkiiii posaiay VII
Oco6mBoi yactuan KpuMiHaJibHOrO KOgekcy YK-
painu. IIpu mpboMy [OIIJIBHUM € OLIBII IIHPOKE 3a-
CTOCYBaHHSI MAafHOBUX ITOKapaHb 32 CKOEHHS 3JI10-
YUHIB y chepi rocmoaapchKoi MislTbHOCTI.

HeBizkmamuuM € BCTAaHOBJIEHHS TPOIIOBOTO
KpPUTEPiI0 BU3HAYEHHA MaTepiajbHOI WIKOAU, IO
3al0/lis1Ha 3JI0UMHAMU, B TOMY 4ucJi y cdepi rocmo-
JIapChKOi AistbHOCTI. IcHytounit kpurepiit y Bursi
HEOTO/IATKOBYBAHOTO MIiHIMYMY /IOXO/iB TPOMa/IFH,
PO3Mip SKOro TOCTIHHO 3POCTAE Ta € PISHUM MO0

JIMCTIO3UTIIN Ta caHKIill crareit KpumiHaaibHOTO KO-
JeKcy YKpainu, poOUTb HEMOKIMBUM e(DEKTUBHY
KPUMiHAJIBHO-TTPABOBY OXOPOHY TOCTIOAPChKUX Bijl-
HOCUH BiJl 3TOYMHHNX TTOCATanb [ 14, 102].

3 ypaxyBaHHIM PEKOMEHAIlill TPAaBOOXOPOHHITX
OpraHiB JIOIIbHUM € BU3HAYEHHS TIPIOPUTETHUX Ha-
MIPSIMIB [IJI1 TEMATUKU HAYKOBUX TOCTIIKEHb 3 TUTaHb
3anmobiraHHs 3J109MHaM Y ¢hepi TOCTIONapChKOI Tistib-
HOCTI, 3[IICHEHHS MPOTHO3YBAHHA 1 MOJIEJIIOBAHHS
OCHOBHMX TeH/JICHIIIN y IMHAMII 11X 3JI0YMHIB.
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Bucsimaena npobiema xapaxmepusyemuocsi c80€H0 aKmyaibHicmio ma HazarvHicmio i
supiwenns. Tema éionosioanviocmi sa siouunu y cepi zocnodapcvkoi disivrocmi dyce
bomoua i nompebdye 600CKOHAIEHHSL 3AKOH00ABCMEA, WO PEYNIOE came Yo 2any3v. /lisnn-
HICM®b 13 3aN00i2aHHA 3NOUUHNUM NPOSBAM Y Cepi 20Cn00apcvKol isbHOCMI 6 CYUACHUX
YMOBAX OOULILHO 30cepedumu Ha 600CKOHALEHHT MA 3ACMOCYBANHT PE2YIAMOPHOZO 3AKO-
HOOABCMBA Ma NOBHOMY GIOWKOOYBAHT 3AN00IAHUX 30UMKIG.

Hazawwnoro maxoxc € nompeba axmugizyeamu nayxosi 0ociioxcenis npobiem 6io-
noGI0AILHOCII 3 310UUHIL Y chepi 20cn0dapcvkoi disivpnocmi ma 3anobizanns im, cnpsi-
Mysamu yi OOCIIONHCEHHS. HA NOWYK WLISAXIE BOOCKOHALEHHS YUHHO20 3AKOHO0ABCMEA NPO
KPUMIHAbHY 610N0BI0ANbHICIb 30 3104UHU Y Chepi 20Cn00apcKol OisibHOCT.

Ocesewennas npobrema Xapaxmepusyemcs C60ei aKmyaibHOCbI0 U HEOMAONCHOC-
moio ee pewenus. Tema omeememeennocmu 3a npecmynienus 8 cihepe xo3auUcmeennoul
OessmenbHoCmu 0uets O0Ne3HEHHAS U HYICOAeMCS 8 COBEPUEHCMBOBAHUI 3AKOHOOAMeNb-
cmea, Komopoe pezyiupyem uMenHo smy ompaciv. /lelicmeus no npedomepauenuio npe-
CIYNHBIX NPOABIEHUTL 68 Chepe XO3ATUCMEENHOU 0eSMETbHOCIU 8 COBPEMEHHBIX YCIOBUSIX
4enecoo0pasHo COCPeOOMOUUMs HA COBEPULEHCIMBOBAHUL U NPUMEHEHUU DPE2YIAMOPHOZ0
3aKOHOOAMENLCMEA U NOJHOM BOIMEUCHUU HAHECEHHBIX YOIMNKOG.

Heomnoscnoil maxice s61s5emcsi nompe6HOCmy AKMuSU3UPOBAMy HAYUHbLE UCCLe00-
eanus npobem OMeemcmeeHHOCm 3a NPeCmynieHus. 6 chepe X03AUCMEEHHOU Jesmeiv-
HOCMU U UX npedomepawenue, Hanpasums mu Uccie008anus Ha NOUCK Nymeil cogep-
wencmeosanus Oelicmsyouez0 3aKoH00AMeNbCMEA 0 KPUMUHALLHOU OMEEMCcMEeHHOCTU
3a npecmynienus 6 chepe X03UCMBEHHOL OeMEeIbHOCTIU.

The lighted up problem is characterized the actuality and urgency of its decision. A theme
of responsibility is for crimesinthe field of economic activity, very sickly and needs perfection
of legislation which regulates this industry exactly. Activity from prevention of criminal
displays in the field of economic activity in modern terms it is expedient to concentrate
on perfection and application of regulator legislation and complete reimbursement of the
caused losses.

And also, urgent is a necessity to activate scientific researches of problems of
responsibility for crimes in the field of economic activity and prevention to them, to point
these researches at the search of ways of perfection of current legislation about criminal
responsibility for crimes in the field of economic activity.

Hagiviwna 11 aucronana 2010 p.
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POJIb TA 3HAYEHHS IHCTUTYTY MOPATOPIIO B BAHKPYTCTBI
CYB’EKTIB rOCNOAAPIOBAHHSA TA NOrO NOLUMPEHHS

NMPU BUKOHAHHI MOAATKOBUX 30b0B’'13AHb,
LUTPA®HUX CAHKLLIA, A TAKOXX HAPAXYBAHb

HA Ul NOJATKOBI 3050B'AA3AHHA

Haykosi npaui MAYTT, 2010, sun. 4(27), c.151-154

Posensinymo npobremamuxy, Hewime mpaxmyeanis npagosuUx HOpM IHCMUMymy Mo-
pamopito ma npaxmuky ix 3acmocyeants 8 Yacmuni 6i0HOGIEHHS NIATNOCHPOMOICHOCTIE

boparcruka.

YV mpaxTuili Kpaid 3 pUHKOBOIO EKOHOMIKOI0, HaH-
KPYTCTBO BHCTYTA€E SIK MEXaHi3M PeryJioBaHHSI Ta
CaMOPETYJIIOBAHHS €KOHOMIUHUX TTPOIIECIB 1 MOJISATAE
B JIOTPUMaHHI BUKOHAHHS 3000B’s3aHb Cy0’eKxTaMu
TOCITO/IAPIOBAHHS.

OG6’€KTUBHUMM ITPOIIECAMU PUHKOBOI EKOHOMIKH,
3aCHOBAHOI HAa KOHKYPEHIIil, € TOCTiiTHe TTepeTiKaHnHs
KamiTasis y HalOIbI goXigni chepu, mepeposnoin
BJIACHOCTI.

[HcTuryr GaHKPYTCTBA Ma€ [ABHIO ICTOPIIO.
CBOiM MOZAJBIINM PO3BUTKOM BiH 3000B’sI3aHUI
€BOJTIONI] MATPUEMHUIITBA Ta BiTbHOI KOHKYPEH-
1ii, 3a 9Kkux cy0’eKT rocmogapchkoi (iAnpueMHu-
IIbKOi) MiSLIBHOCTI Hece BCi PU3UKH, TOB'sI3aHi 3
OCTaHHBOTI0. 3 OJHOTO OOKY, GAHKPYTCTBO A€ MOK-
JIUBICTh BijiciBaTh HeedEKTUBHI MiIMPUEMCTBA, a 3
JIPYTOTO — CIPUSIE O3/I0POBJEHHIO TOCIOAAPCHKUX
cy6’eKTiB, 10 3a3HAIOTH TUMYACOBUX (hiHAHCOBUX
TPYAHOTIIIB.

3 TPOTOJIOUIEHHSIM YKpalHU He3aJesKHOIO Jie-
MOKPaTUYHOIO JIepKaBoio  OyJI0  3alo4aTKOBAaHO
pecdopmyBaHHsS pizHUX chep CYCIJIBHOTO KUTTS,
HacamIepesl — eKoHoMiuHOI. [Ipote mait:ke aBasis-
TUPIYHUN TIepiojl 3/[iICHEHHS TIePETBOPEHD MTOKA3YE,
110 iX MPOBE/IEHHST YacTO € HEMOCTi/IOBHUM 1 He J1a€
OaskaHux Hacaiakis. OmHUM i3 pesysbraTis Heedek-
TUBHOI €KOHOMIYHOI TOJIITUKYU CTasla 30MTKOBICTD, a
OT/KE — HETIATOCITPOMOKHICTh HaraThox cy6’'€KTiB
rocmofapoBants. [[g mpobiema Moske OyTH BUPi-
1eHa 3a JI0IoMOTOI0 CTBOPEHHS JIiEBOTO, TAKOTO, 1110
BI/IMOBI/IA€ )KUTTEBUM PeaisiM, IIPABOBOTO PETYJIIO-

BaHHA BiTHOCHUH, OB’ SI3aHIX 3 HETLIATOCTIPOMOSKHIC-
TIO Ta GAHKPYTCTBOM.

[HCTUTYT HEMJIATOCIIPOMOSKHOCTI € HeBi/l'€MHOIO
CKJIaJIOBOIO 3aKOHOJIABCTBA OY/b-AKOI PO3BUHEHOT
JiepsKaBy 3 PUHKOBOIO €KOHOMIKOIO M CJIYTYE /I 3a-
noGiraHHs CUTYAIlisIM, KOJIM TIepeBaru BUABJISAIOTHCSA
Ha 6O11i 0JIHOTO 3 KPEANUTOPIB, IO MPUCTYIIUB [0 CTAT-
HEeHHSI NEepIIUM 1 BOAHOYAC MOKJIMKaHui 3abesre-
YUTH HAOLIbII piBHE I CIIpaBeIMBe 3al0BOJICHHS
BUMOT YCiX KPE/INTOPIB, 3 ypaxXyBaHHSIM IHTEPECiB sIK
KPEIUTOPIiB, Tak i camoro 6opsxkunka. OQHIEI0 3 BaxK-
JIMBUX KaTeTOPill TPAaBOBOTO PETYIIOBAHHS BiTHOCUH
HEeCIIPOMOKHOCTI (OaHKPYTCTBa) € MOpaTOPiil Ha 3a-
JIOBOJIEHHST BUMOT KpeauTopiB. 3a b. IlosskoBum:
“Moparopiil € OTHUM 3 HAPIKHUX KaMeHIB, HA SIKUX
IPYHTYETBCS BCs TIpolieypa GaHKPYTCTBA. 3aB/laH-
HSI MOPaTOpiio — 30epekeHHsT MallHOBMX aKTUBIB
GOpIKHUKA, 110 B KIHIIEBOMY PaXyHKY BiJOMBAEThCS
Ha criati 6opry kpeauropam” [1].

[Tynxr 23 c1. 1 3akony Ykpainu “IIpo BigHOBICHHS
IJIATOCIIPOMOYKHOCTI GOpsKHMKa abo BU3HAHHS HOTO
GarkpyTOoM” BCTAHOBJIIOE, 1[0 MOPATOPIll Ha 3a70BO-
JIEHHST BUMOT KPEIUTOPIB — 11e 3yNMMHEHHST BUKOHAH-
Hs1 GOPKHUKOM TPOIIOBUX 3000B’s13aHb 1 30608’ 3aHb
IIO/IO CILIATH IOJATKIB i 300piB (000B’I3KOBUX ILIA-
TEXIB), TEPMiH BUKOHAHHS SKUX HACTaB JI0 JIHST BBe-
JIEHHS MOpPATOPIio, 1 MPUIMTMHEHHS 3aXOJIiB, CIIPIMO-
BaHMX Ha 3a0e3MeueHHs BUKOHAHHS 1IX 30008’ sI3aHb
Ta 3000B’s13aHb OO CILIATA IOAATKIB 1 3060piB
(000B’I3KOBYX ILIATEXKIB), 3aCTOCOBAHUX A0 IIPHIi-
HATTS PIlIEHHS [1PO BBEJIEHHS MOPATOpiio [2].

© M. A. IBamypa, 2010
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IHCTHTYT MOpaTOpito BUKOHYE TpUEANHY (DYHK-
1[if0 y KOHKYpCHOMY TpoBajkeHHi. [lo-miepire, Mo-
paropiii 3abesnedye 3aXMCT KOHKYPCHOI Macu BiJ
HE3aKOHHUX CTSATHEHDb 3 GOKY OKPEMUX KPEIUTOPIB,
nepeyciM HiIioounx, i He3aKOHHUX BUTPAT 3 GOKY
caMoro GOpyKHUKa, YUM TapaHTYIOThCS TpaBa Ta iH-
Tepecu CyKyITHOCTI KpPeJIuTOPiB, 10-/IpyTe, BiH HA/la€
3axuCT OOPXKHUKOBI BiJ[ CTSTHEHb $IK CYKYITHOCTI
KPEJIMTOPIB, TAK i OKPEMUX KPEIUTOPIB /10 Yacy yIi0-
PANKOBAHUX PO3PAXYHKIB MixK GOPKHUKOM Ta CYKyTI-
HICTIO TIOTO KPEeIUTOPIB 3a MPaBUIAMHM KOHKPETHOI
nporesypu. I, HapeniTi, mo-Tpere, pesKkuM MOPaTOPito
3abesreuye ocratoune BusHaueHHs ((ikcario) 06-
cary 30060B’s13aHb OOpPKHMKA II€PEl CYKYIIHICTIO
kpeautopiB. Ili ¢yHKIIT MopaTopifo CTBOPIOIOTH
HeoOXiZHI OpraHisamiiiHO-IIPoOIeCyalbHI  Iepedy-
MOBU [IJISI IOCSITHEHHS METU KOHKYPCHOTO IPOIIECy,
SIKOTO € BPETYJIIOBaHHS TpobIeMu 3a60pPTOBAHOCTI
HETIATOCITPOMOSKHOTO GOPIKHUKA Ha 3acajiaX crpa-
Be/IIMBOCTI. MopaTopiii MOIMUPIOETLCS HA 33J10BO-
JIEHHST BUMOT KOHKYPCHUX KPETUTOPIB 3 IPOIIOBUX
3060B’3aHb 1 30060B’A3aHb MO CIJIATI MOAATKIB i
360piB (06OB’SI3KOBUX TLIATEKIB), @ TAKOK 3 BUMOT
BifIIKOyBaHHs 30UTKIB, SKi BUHUKIW Yy 3B’3KYy 3
BI/IMOBOIO KEPYIOUOTO CAHAITIEI0 BiJl BUKOHAHHS JI0-
TOBOPIB, YKJIQIEHUX JI0 TTIOPYIIEHHS TTPOBA/KEHHS Y
crpasi mpo 6aHKpyTCTBO [2].

Mopatopiii Ha 3a/I0BOJIEHHS BUMOT KPEINUTOPIB
BBOJUTHCST OMHOYACHO i3 TOPYIIEHHSIM CIIPABU IIPO
GaHKpPYTCTBO. BiH Ja€ MOK/IMBICTD MaKCHMAJIbHO
[IOBHO 30eperTu JKBigaliiiHy macy Oop:KHHKa |3,
40]. [dist MopaTopifo NONTUPIOETHCS Ha BCi KAaTeropii
KPeIUTOPiB, KPiM IIOTOYHUX Ta KPEAUTOPIB 32 BUMO-
raM¥ TIPO BUTLIATY 3apo6iTHOT TIaTH, aliMEeHTIB, Bijl-
NTKO/Ly BaHHS IITKO/IH, 3aIT0/IisTHOT 3/I0POB’I0 Ta JKUTTIO
IPOMAJISTH, aBTOPCHKOI BUHATOPO/IU.

[IpoTsrom zii MopaTopifo Ha 3a/I0BOJIEHHST BUMOT
KPeInTOPIiB:

e 3a00pPOHSIETHCS CTATHEHHST Ha MiACTaBi BUKO-
HaBYUX JOKYMEHTIB Ta iHIIUX JIOKYMEHTIB, 3a
SIKUMU 3IINCHIOETHCS CTATHEHHS BIAIIOBIIHO
710 3aKOHOJIAaBCTBA;

e He HapaxoOBYIOThCS HeycTolKa (1Tpad, eHs),
He 3aCTOCOBYIOTHCS IHINN CAHKINI 3a HEBU-
KOHAHHS YU HeHaJeKHe BUKOHAHHS TPOIIO-
BUX 3000B’s13aHb i 3060B’s13aHb 1IO/I0 CIJIATH
CTPaXOBMX BHECKIB Ha 3aralbHOOGOB SI3KOBE
Jlep:kaBHe IIeHCiiiHe cTpaxyBaHHS Ta iHIIi
BUJN  3arajbHOOOOB'I3KOBOTO  JIEPIKABHOTO
COIIAJIbHOTO CTpaxyBaHHs, MOAATKIB 1 360piB
(o6oB’si3roBUX TUIATexiB) [2]. Tlix HeycToii-
Koio (1rrpad, meHst) po3yMieThes croci6 3abes-
neuyeHHs 3000B’13aHHs, nepegdayeHuii cr. 549

IIKY [4]. Kpim Toro, no mTpadHUX CaHKIIiH,
CTATHEHHST SIKUX He 3[IMCHIOI0THCS B TIEPioj]
MOPATOPIiIo, TAKOK HaJIeKaTh IITPaHi CAHKIIT,
BcTaHoBJeHi cT. 16, 17 3akony Ykpaiau “IIpo
MOPSIZIOK  TTOTATEHHST 3000B’A3aHb TIATHUKIB
MOZIATKIB Tepe/l OrO/PKETaMU Ta JePKaBHIMU
misibopumu  ougamu” [5]. o icrorHux He-
JIOJIIKIB YMHHOTO 3aKOHOJIABCTBA CJIijl Bi/THECTU
BIJICYTHICTb HAJIE’KHOTO BU3HAUEHHS Y 3aKOHI
po GAHKPYTCTBO MpaBa MOTOUHKUX KPEAUTOPIB
IIO/I0 HapaxXyBaHHsS HeycToiiku (1nTpadu,
TIeHi), 3aCTOCYBaHHS IHINUX CAHKIIH 32 HEBU-
KOHAHHS YN HeHaJeKHe BUKOHAHHS TPOIIO-
BUX 3000B’s13aHb 1 3000B’I3aHb MO0 CILIATH
CTPaXOBUX BHECKIB Ha 3aralbHOOGOB'SI3KOBE
JlepskaBHe TIeHCiliHe CTpaxyBaHHSI Ta IHIITI
BUIN  3aTaJbHOOOOB'I3KOBOTO  JIEPIKABHOTO
comiasbHoro crpaxyBannd. [locranosa Ilie-
nymy Bepxosnoro Cymy Ykpainm nHazae Taxi
PO3’SICHEHHSI.

[lig MopaTopiio NONMPIOETHCA BUKJIIOYHO HA BU-
MOTHY BUKOHABYMX JIOKYMEHTIB, IO O/IePsKaHi KPeIu-
TOpam¥u 3a iX 1mo3oBamu a6o Ge3CIipHIUMU BUMOTaMU
3060B’A3aJIbHO-IIPABOBOTO XapaKkTepy Ha BCi BUAN
3abe3leueHHs] BUKOHAHHS 3000B’s3aHb HEILIATO-
CIIPOMOZKHOTO OOPKHUKA, 30KPeMa 3yMUHSIE 3aXO0/[H
3BEpHEHHA CTATHEHHS Ha 3acTaBjieHe MailHo Ta Maii-
HO, sIKe 3HaXO/MThCS y TTOJIATKOBI 3acTaBi Ha 3a/10-
BOJIEHHST BUMOT KPEIUTOPiB, 3abe3medeHnx 3acra-
BOIO MaiitHa GOP/KHUKA, Ha BUMOTH MO0 CTATHEHHS
(hinaHCcOBUX CaHKINH 3a TIOPYIIEHHS HOPM aHTHMO-
HOTOJTbHOTO, GaHKIBCHKOTO, BATIOTHOTO 3aKOHO/IAB-
CTBa, 3aKOHOJIABCTBA IPO 1iHHI Tarepu, Ipo IiHOYT-
BOPEHHS TOIIIO.

He wnapaxoByioTbcd mtpadHi cankiii (1rpa-
(un) Ta neHs 3a HEBUKOHAHHS UM HEHAJIE)KHE BUKO-
HaHHs 3000B’s3aHb MO0 CIIJIATH MOAATKIB i 360piB
(060B’I3KOBUX TLIATEXKIB), PO AKi #igeThes y dac-
TuHi yerBeptiii cr. 12 3akony, nepenbaueni cr. 16
ta 17 3akony Ykpainu “IIpo mopsiziok moramnieHHs
3000B’13aHb [IJIATHUKIB MOAATKIB Hepes OloaKeTaMu
Ta Jep;KaBHUMU MiboBUMEU (ormamu”. [lo iHImmx
CaHKI[i/l 32 HEBUKOHAHHS Y1 HeHaJIesKHe BUKOHAHHS
X 3000B’s13aHb, HAa SAKi MOMMPIOETHCS Misl MOpa-
TOPIiIO, CJII/T BiTHECTU aMIHICTPATUBHUM aperT aK-
THBIB, epenbadenuii ct. 9 3agmaveroro 3akony [6].

[IpoTusnesxna 1mo3uilis, a came TMO3UILiS TPO MOXK-
JuBicTh (HEOOXiZHICTh) CTATHEHHST CAHKINN ToAaT-
KOBOTO XapaKTepy MICTAThCS y MpakTuili Burioro
AnminictparuBaoro Cyny Ykpainu, a came B TIOCTa-
HOBI, 1II0 BUXOAUTH i3 mpunucis ct. 1, 4. 4 cT. 12 3a-
koHy Ykpainu “IIpo BifIHOBJIEHHS TIJIATOCIIPOMOIK-
HocTi Gop:kHUKa abo BU3HAHHSA HOro GaHKpyTom”,
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JlisI MOPaATOPIIO MTONTUPIOETHCS JTUTIE HA 33/I0BOJIEHHS
BHMOT KOHKYpCHUX KpeauTtopis. I1[omo 30608’ g13aHb
MMOTOYHUX KPEJUTOPIB, SIKI BUHUKJIH 111 4ac CY/IOBUX
TIPOIIeAYP, TTPABUJIA MOPATOPiI0 HE 3aCTOCOBYIOTHCS
i Mo TIMX 3060B’sI3aHHAX, 3TI/IHO 3 3aTATLHUMMU TIpa-
BUJIAMU, 3aCTOCOBYIOTbCs 1TpadHi (diHaHcoBi)
CaHKIIi 32 HEBUKOHAHHS YW HeHAJe)KHe BUKOHAH-
Hs1 3000B’A3aHb 100 CIIJTATH TIOAATKIB i 360piB
(060B’s13K0BUX TIaTEXIB) [7].

Bignosigno no Iloctanosu BACY Big 6 tpyn-
Ha 2007 p. MOXXHA KOHCTaTyBaTH, IO MOpaTOpiil
He B3YNUHSIE BUKOHAHHS OOPKHUKOM TPOIIOBUX
3060B’g93aHb 1 3000B’513aHb 1TO/I0 CIIJIATU TTOAATKIB 1
360piB (006OB’I3KOBUX ILJIATEXKIB), SIKi BUHMKJIN ITiC-
JIsT BBEJIEHHST MOPATOPIfo, a OTKe, 1 He PUTTNHSIE 3a-
XOJIiB, CIIPSIMOBAHNX Ha iX 3a6€3MeueHHsI.

HesukonauHus Takux 3000B’s13aHb € TPABOTIO-
pymerasaM. OTiKe, HapaXyBaHHS CAHKITIH, BKUTTS
3axo/liB 3abe3neyeHHsT 3a HEBUKOHAHHS 3TaJlaHuX
3060B’13aHb Ta TIPUMYCOBE CTATHEHHS Ha MiCTaBi
BUKOHABYUX JIOKYMEHTIB KOIITIiB HA BUKOHAHHSI Ta-
KMX TPOIIOBUX 3060B’s13aHb Ta 3000B’s13aHb II0/0
CIIATH TIOJATKIB i 360piB (060B’A3KOBUX TIATEXKIB),
a TakoK MmMTpahHUX CAHKINH, TPYHTYETBCS Ha 3a-
KOHI.

Hapaxysanus meycroiiku (1mtpady, 1meHi), mpo-
IEHTIB Ta IHIINX EKOHOMIYHMX CAHKIIN 110 BCIX
BHJaX 3a00ProBaHOCTI 3a 3000B’SIBaHHIME, CTPOK
BUKOHAHHS SIKUX HACTAB TIiCJIS TOPYIIEHHS CIIPaBU
mpo GaHKPYTCTBO Ta BBEMEHHS MOPATOPIito, 3TiTHO
3 4. 1 cr. 23 3akony Ykpainu “IIpo BimHOBIEHHS
MTATOCTIPOMOKHOCTI GOpKHITKA aO0 BU3HAHHS HOTO
6aHKpyTOM” TIPUTTHHSIETHCS JIUTIE BiJl THS TIPUTHAT-
TSI TOCTIOIAPCHKUM CY/IOM ITOCTAHOBU TIPO BU3HAHHS
GopskHUKa GAHKPYTOM i BIAKPUTTS JIKBigaIiiiHol
npotenypu [8].

OTske BU3HAUEHHS MOPATOPI0 HA 3a/I0BOJICHHSA
BUMOT KPEIUTOPIB 1 3aKOHO/IaBUE TIOJOXKEHHS PO
HeHapaxyBaHH: B MePiof il MOpaTOpPilo HEYCTOMKN
Ta (HiHAHCOBUX CAHKILN CJI/I TAYMAUYUTH CUCTEMHO.
[Iporo BUMarae oueBuiHE PO3YMiHHS 3aKOHY, SIK CHC-
TEMHOTO aKTy, OKPeMi TIOJIO;KeHHST SIKOTO He iICHYIOTb
y BiZIpuBi OZUH Bijl OZHOTO, a OB sI3aHi Mixk c0601O.
ToMmy zist MOPATOPIiIO — YACTKOBO 3yMOBJIIOBATH 3a00-
POHY Ha HapaxyBaHHS MTPabHUX CAHKITIN BIUKJIIOU-
HO Ha BUMOTHU KOHKYPCHUX KPEIUTOPIB, 0 BUHUKJIN
710 TIOPYTIIEHHS CIIPaBy PO GaHKPYTCTBO. TTOTOUHI K
KpPeUTOPU He TMOTPAIIgIOTh Il /[iI0 MOPaTopiio i
MOXKYTh 3aCTOCOBYBATH 10 GOPKHUKA BiJMOBIIaIb-
HIiCTb 3a MOPYIIEHHs JOrOBipHUX 30008 sg3amb. Taky
K iyMKy BucsaoBioe i cyniast BICY B. M. Tlomsikos,

SIKUN BKa3ye, MO MO30aBJIEHHST TIOTOUYHUX KPeH-
TOPIiB MOKJIMBOCTI 3aCTOCOBYBATHU 10 OOp:KHMKA (bi-
HAHCOBI CAHKIII IITOBXA€E TOCIOAAPIOI0YNX Cy0'€KTIB
JI0 BiZIMOBH Biz cHiBPOGITHUIITBA 3 0COOAMU, LIOLO
SIKUX TOPYIIEHO CIIPaBY PO GAHKPYTCTBO.

Boxnouac citif 3a3HaYUTH, 10 CYZ0BA TPAKTU-
ka nimna inmuM nwigxoMm. BCY y nocranosi Bifn
17 ciuns 2006 p. y crpasi Ne 11/690 Bkazas, 1110
MPOMI’KOK 4acy, IIPOTSITOM SIKOTO He HapaXOBYETb-
€51 HeyCTOWKa Ta He 3aCTOCOBYIOTBHCS IHIII CAHKIIII,
TIJIBKKM BIJITOBi/Ia€ TepMiHy [ii MOpaTopio Ha 3a-
JIOBOJICHHS KPEINTOPIB, ajie HisK He MOB’S3aHui 3
HOTO CyTTIO, IO PO3KPUBAETLCA ¥ ¢T. 1 3akoHy 1Mpo
6aHKPYTCTBO. [HIMMM c10BaMu, GOPKHUK MOBUHEH
BUKOHYBATH 3000B’13aHHS, 1110 BUHUKJIH TTiCJIs BBE-
JIeHHST MOpaTopiio, ajie 3a iX HeHajeXkHe BUKOHAH-
Hs HEYCTOMKA He HAPaXOBYETHC, a 1HIIT CAHKITI] He
3aCTOCOBYIOThCSA. Bepydyn mo yBarm Taky MO3UIIITO
BCY, mo30B mOTOYHOTO KPeAUTOPA MIPO CTATHEHHS
HeycToliku (meHi, mrpady) 3 GOpKHUKA CYAOBOI
MEPCIIEKTUBY, IIBUJIIIE 32 BCe, He Ma€ |9, 122—123].
TakuM YUHOM, CHUPAIOYNMCHh HA 3a3HAYEHY BUIIE
npaktuky BACY, mae miclie npoTuieskHa CUTyalis
IOJI0 CTSTHEHHS, TaK 3BaHUX MyOJiYHUX, Y TOMY
YUl MOJAaTKOBUX, CAHKITI.
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Heuimke mpaxmysanmns npagosux Hopm iHCmumymy MOpamopito ma npaxmukuy ix 3a-
CIOCYBANHS 6 UACTIUNI BIOHOBCHHSA NAAOCHPOMONCHOCTIE GOPHCHUKA CEIOUUMb NPO OUC-
KPUMIHAUTI0, 341eHCHO 610 (POPM BACHOCTE, 8 NPABAX NOMOUHUX KPEOUMOPIs, wo € nopy-
UWEHHAM KOHCTRUMYUIHHUX 2apanmiil, a maxoyic npo HeoOHOSHAUHICMb CYO080T NPAKMUKIL
1 8K HACAI00K — BIOCYMMICIL eMALONIE 3ACMOCYBAlH 3AKOHO0ABCMEA NPO OAHKPYMCMEO
3anedncno 6i0 6uUdy 1PUCOUKUI.

Heuemxas mpaxkmoska npasosvlx HOPM UHCMUMYMA MOpamopusi U npakKmurku ux
npuUMeHeruUs 6 4acmu 60CCMAHOBIEHUS NAAMENCCCNOCOOHOCIU OOJICHUKA CEUOCTNEND-
cmeyemn o aucxpuMuHazguu, 6 3asucumocmiu om (ﬁOpM CO6C?7’ZB€HHOCTYZU, 6 npasax mexywux
eraumopoe, Umo sejsiemcs Hapyuwenuem KOHCmumyyuonnvlx eapanmuﬁ, a maxkoice o He-
00HO3HAUHOCTU cy&e@ioﬁ npakmuxku, u Kaxk credcmeue — omcymcmeue 3mailonoe npume-
HeHUsL 3aKOHOOAMEeNbCMEA O 6amcp0mcm@e 6 3asucuUMoCmu 0m 6uda fopucauicuuu.

The interpretation of vague legal standards institute a moratorium and practices to
restore the solvency of the debtor evidence of discrimination, depending on ownership,
the rights of existing creditors, which is a violation of constitutional guarantees, and the
ambiguity of judicial practice and standards as a result of lack of legislation on bankruptcy,
depending on the type of jurisdiction.

Hagiviwna 12 aucronaga 2010 p.
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NPABOBI ACNEKTU BUKOPUCTAHHS MOXXJINBOCTEN 3ACOEIB
MACOBOI IH®OPMALLII MPU PO3CNIAYBAHHI 3JIO4YMHIB

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 155-157

Bucsimaoemocs npobrema 6UKOPUCAHHSA MONCAUGOCMELL 3ac00i6 MACOB0L THpop-
Mauii npu po3caioyeanti snouunie. 3 HayKoBoi MOUKU 30pY AHANISYHOMYCS YUHHE 3AKO-
100aBCMB0 NPo 3aco6uU MAco6oi nhopmayii. 3 npaxmuunoi mouxu 30py NPONOHYIOMbCS
sapianmu noNUeHns YKPAiHCbK020 3aK0H00a8cmea.

g Ykpainu, ik MOJIO/I01 He3aJIesKHO1 JIep;KaBH,
€ aKTyaJIbHUM CTAaHOBJIEHHS HAIiOHAJIBHOTO iH(MOP-
MaIl[ifHOTO TIPOCTOPY, IPOTOJIONIEHHST Jep>KaBHOI
iHGopMaIiitHOT O TUKA. AKTUBHY POJIb Y ITUX TIPO-
mecax BigirparoTh cydacui 3MI — mpeca, pagioMoB-
nenns, renxebavenns, lnrepner-3MI. I[o6 3posymi-
TH TIPUPOAY Ta cyTHicTh 3MI, BU3HAUUTH iX Micie
cepejl HINMUX COIIAJIbHUX IHCTUTYTIB CY4YacHOI Jie-
MOKPAaTil, He0OXiZIHO [10YaTH 3 BUSHAYEHHS IIOHST.
[lle P. Hdexapt cTBepmkyBas: “Bce MOYMHAETHCS 3
nouaTs” [2].

[MocTyn Ykpainu /10 cTaHAapTiB, 32 AKUMU KU-
BYTb KpalHU yCTaJeHOl IeMOKparii, BKJIOYae B cebe
HOBI (hopMU JIANBHOCTI PI3HUX JEPKABHUX 1HCTHU-
Tyiiit. Cepes HUX — K HaWOIIBII TPO30pa, AOCTYII-
HICTh HaceJeHHS [0 iHdopMallii 1mpo isIbHICTD
JIePKaBHUX YCTAHOB, 32 BUHSTKOM BUIIAJKIB 36epe-
JKeHHSI y TAEMHUII TIEBHOI KaTeropii BijoMocTel, 1ie-
penbadenux 3aKOHOZABCTBOM. PoJib IocepesHuKiB
MIX JepsKaBHIME OpPTaHAMW i HAaCeJTeHHSIM TPaiu-
LiHO BUKOHYIOTbH 32001 MacoBol iHdopMaIiii.

Huni 3MI chopmyBamich B OKpeMUil CcoTliaib-
HUH IHCTUTYT, AKUN 3HAYHOIO MipPOIO CIIPOMOXKHUIA
BIIMBATU HA PO3BUTOK yYCHOTO JIIOJCTBA. SIK BasKJIU-
BUH IHCTUTYT IeMOKpaTii, 3aci6 peasizartii mpUHIINITY
[JIACHOCTI, BUPQJKEHHS CYCIIJIBHOI JIYMKH, Cy4acHI
3MI spificH0I0TH 3HAYHWI BIUIUB Ha cdepy mpa-
BOTIOPSIJIKY, Y TOMY YMCJI Ha JiSJIbHICTD IIPABOOXO-
POHHUX OPTaHiB, MOKJINKAHUX TIPOTUIISTH CYydacHIN
snounnnocTi [1]. OcobanBoi Baru B3a€MOBIIHOCHHI
MiXK TTPAaBOOXOPOHHUMHU opraHamu Ta 3MI B Hamtiii
nepkaBl HaOyBalOTh y IIE€PiOJ CTAHOBJICHHS AEMO-
Kpartii Ta po30yA0BU IIPABOBOI JIEP/KABHU.

3HAUYIICTh BUKOPUCTAHHS MOKJIMBOCTe 3MI
MPU PO3CJIIyBaHHI 3JI0YUHIB TOJISITAE B TOMY, IO

X0ua OKpeMi CTOPOHU 3a3HaueHoi npobsiemu (B Oc-
HOBHOMY 3aro0i’KHOTO Xapakrepy) IpoaHali3oBaHi,
O/IHAK Y KPUMIHAJMICTUUHOMY acleKTi BOHA Iife MaJio
BUBYEHA, OPAKYE TAKTUKO-KPUMIHATICTUYHUX PEKO-
MeH/IAI.

Tak, moBosi YacTO MOKIWBOCTI BUKOPUCTAHHS
3MI mig yac po3CiigyBaHHSI 3JI0YMHIB y poborax
YUEHUX-KPUMIHAJICTIB 3BOATHCA JIUIIE O 3aiy-
YeHHs TPOMaJIChKOCTi. barato muTanp 3aIUIIMIOCH
nmo3a yBaroio Buenux. Ile crocyerbcs, Hacamiepe,
PO3YyMiHHS HEBIJ €EMHOCTI BIJIMBY iH(MOpPMAIiiHIX
YUHHUKIB HA JiSJBHICTD TTPABOOXOPOHHUX OPraHiB
3arajoM i J0Cy/I0BOTO CJII/ICTBA 30KpeMa, TeHAEHIIiN
MI0/I0 aKTUBHOTO BUKOpucTanHs 3MI kpuminaabHu-
MU CTPYKTYPaMU JIJIT CKOEHHS 3JI0YMHIB, HAIIPSIMiB
BuKopucTanugd 3MI nipu posciiyBaHHI 3JI0YMHIB,
3MICTY TaKTUKO-KPUMIHATICTUYHUX aCMeKTiB iH-
(hopmariitHoro  cynmpoBO/UKEHHS — PO3CJIilyBaHHS
3nounHiB [9]. Huska muTanb 3a3HadyeHoi HAyKOBOi
IpobJIeMI 3a/UIIAEThCS TUCKYCIHHOI0, a OKpeMi 3
HUX He BUCBITIIOIOTHCS HABITh Y TTOCTAHOBOUHOMY
maani. Takuii ctad TeopeTHYHOI po3poOKH mpobdiie-
MU BiIOMBAETHCS HA IPAKTUYHII AisJIbHOCTI OpraHiB
JIOCYJIOBOT'O CJIi/ICTBA, CIPUYMHSE HETIOPO3YMiHHS, a
nojieKyiu M KOH(JIIKTH MiXK MPABOOXOPOHIAMU Ta
npariBaukamu 3MI 3 nurans iHdopmaliinoro Bu-
CBITJICHHSI ITPOIIECY Ta Pe3yJIbTaTiB J0CY/I0BOTO PO3-
CJIiIyBaHHS.

Koncrurytiiine mpaBo rpoMajisiH Ha OTPUMaHHS
indopmarii mpo cran 60poThOM 3i 3IOUMHHICTIO B
YKpaiHi BUBHAETHCSI OCHOBOIO 3/[IICHEHHST TPOMa/I-
CHKOTO0 KOHTPOJIIO 32 /IISITbHICTIO OPTaHiB IeP:KaBHOI
Baaau y cdepi mpaBonopsaky. Tomy HeoOXiZHICTH
3ajlyueHHs MoskanBocTeit 3MI miist moTpeb oprasis
Ni3HAHHS Ta MOCYZOBOTO CJi/ICTBA 3yMOBJIEHO MOT-
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peboro vacy [6]. HaToMmicTh aHasi3 IpOBEAEHUX 10
1IHOTO BUEHUMU-KPUMIHATICTAMU JIOCTI/IKEHD CBII-
YUTH TPO Te, 1O 1Iel HAIPSIM JigJbHOCTI 3a3Haue-
HUX OpTaHiB M030aBJEHWIT CUCTEMHOTO, HayKOBO
06GTPYHTOBAHOTO XapaKTepy, /10 IbOTO 4acy HeMae
[MOBHOI YSIBU PO MOKJIMBI HAIPSAMHU 1 TAKTUYHI 3a-
casim BUKkopuctanud 3MI npu poscauigyBanti 3J10-
YUHIB.

PosButok B YkpaiHi crangapTiB rpoMasTHCHKO-
ro cycnijibcTBa norpedye nepebyaoBr B3acMOBII-
HOCHH TIPaBOOXOPOHHUX opradiB i3 3MI. Amxke Toit
crangapt, 3a akuM 3MI e ogHuM i3 criocobiB peasi-
3arii (pyHKIII opraHiB fep:KaBHOI BJIAIH, BKE CTaB
icropiero mamoi gepxasu. Tomy BuHMKIA morpeba
y Tepersigji yCTajJeHnX TOTJSIIB MO0 B3aEMO/Iii
OpraHiB JIOCYy/IOBOTO CJIiZicTBa 3 ycranoBamu 3MI
[5]. BucnoBieno mosuiiiio, mo B3aEMOist Mixk 3a-
3HAUYEHUMU iHCTUTYIIIMHU MOXKEe HOCUTH TIEPEBAKHO
TUMYACOBUH XapakTep i Mae OyTH crpsMoBaHa Ha
BUPIillIEHHS KOHKPETHUX 3aB/laHb Ta CUTYalliii, 1iepe-
nbavae HajaHHs BiAMoBiAHOI iH(OpMAIIii.

IIpoBenenuii cucreMHuil aHaji3 BITUM3HSHOTO
3aKOHO/IABCTBA, 1110 peryJsioe BuxopuctanHs 3MI
M/l 4Yac PO3CJiyBaHHSA 3JI0YMHIB, /A€ MOKJIUBICTD
3poOKUTH BUCHOBOK PO HOrO HEJOCTATHE BPETYJIIO-
BaHH. Psaj mosioxkeHb HOpMAaTUBHO-TTPABOBUX aKTiB
3HAYHOIO MiPOIO BTPATUJIN CBOE 3HAUEHHS, OCKIJIbKN
6arato B 4OMY He BifIIIOBiZAIOTh PeasisiM ChOTOIEH-
Hsl, @ TaKOXK BimoOpaskeHi y PisHUX aKTax HEIIOBHO
it Hepizko i3 mpotupivusmu [10]. Okpemi nuTanus
BPETYJIbOBAHI He TIOBHOTO MipOI0. 3ifiCHEeHHS MTOPiB-
HAJTBHOTO aHaNi3y BITUYU3HIHOTO iH(MOPMAIiHOTO
3aKOHO/IABCTBA 3 Bi/IMOBIIHUMU MiZKHAPOHO-TTPABO-
BUMM aKTaMH CBiITYNUTH TIPO TEH/ICHITII0 HAOJKEHHS
Vkpainu 10 CBITOBUX CTaHAAPTIB 3a0€31eUeH s [Ipa-
Ba Ha iH(opMmailiio. BusHaueHO HEJOJIKU 3aKOHO-
JIAaBCTBA, OCHOBHI HAIIPSIMU HOTO BIOCKOHAJICHHS, &
TaKoX c(HOPMYJIbOBAHO KOHKPETHI ITPOITO3HUIIii 111010
MOT0 BJIOCKOHAJIEHHS.

CyuvacHuii piBeHb BUKopuctanus 3MI y pos-
KPUTTI Ta PO3CITiAYBaHHI 3JI0YMHIB B OCHOBHOMY
30pieHTOBaHMI Ha Ti (hOpMHU, sIKi OyJIM HalpalbOBaHi
npaBooxopoHHUME opranamu 3a yacisB CPCP i moske
OyTH BU3HAYEHUH SK HM3bKUU. 3HAYHA KiJIbKICTh
poOIT, NPUCBAYEHUX 3asHAYeHid npobdiemi, IPyH-
TYETBCA HA TPAAMIIHHUX HANIPSAMAX JiSJILHOCTI TIpa-
BOOXOPOHHUX OPTaHiB, AKi OyJM HaparboBaHi B ce-
peAVHI Ta KiHIll MUHYJIOTO CTOJIITTH, a OTKe, BiicTae
BiJ| TEMIIIB HACTYIIy Cy4acHOI 3Jl04MHHOCTI. Pazom i3
THUM, HOBI, 3 TOYKH 30py KPUMIHAIICTUKU, HATTPSIMU
BUKOPUCTaHHS MOBifioMaeHb 3MI MoxyTb 3Ha4HO
CIPUSTH y BUPIIIEHHI 3aBAaHb KPUMIHATIBHOTO CY-
JIOYnHCTBA [4].

Hactyn cyyacHoi opranizoBaHOl 3JIOYMHHOCTI 1 Ta-
KUH 1i IPOSIB, K TIOJIITU3AITiSI, BUMAara€ HaJle;KHUX 3a-
co0iB pearyBaHHst 3 6OKY He TITBKHI TTPABOOXOPOHHUX
OPTaHiB, a i YChOTO CYCIIILCTBA. APTYyMEHTOBAHO BUC-
HOBOK, ITI0 cepe]l HOBUX (hOPM B3aEMO/Iii TPABOOXOPOH-
HUX opraHiB i3 3MI Moske 6yTH (hopMyBaHHS HaJICHK-
HOI TPOMAJICHKOI IYMKHU, 3aCTOCOBYBAHHs auamartii
32 YMOBU BUKOPUCTAHHS JIUIIIE CIIPABXKHIX BIZIOMOCTEN,
AKi X0Ya i MOKYTb 3raHbOUTH YECTh i TiIHICTh rpoMa-
JITHUHA, aJie JIMIIe 3 MeTOI0 3aXUCTY CYCIIIbHUX iHTe-
peciB. IIpaBo Ha auamaliiio BiIKpUBaE /st JAepsKaB-
HUX OPTaHiB, MOKJWKAHUX MPOTUISATA 3JI0YMHHOCTI,
HOBI MOKJIMBOCTI, SIKi 111e¢ TTOTPeOyIOTh TEOPETHIHOTO
omparioBants. Cepell HUX — JMCKPEANTAINS JI/IepiB
3JIOYMHHUX YTPYTIOBAHb, CTBOPEHHS YMOB JIJIS PO3BAJTY
OPTaHi30BaHWX 3JIOYNHHUX TPYII, HEMOMYIIIEHHS MPO-
HUKHEHHST YJIeHIB TaKUX TPYT /10 OPTaHiB JIeP>KaBHOI
Biaau ToImo. KpiM TOro, AOMyCTUMICTh BUKOPHCTAH-
He fucdamariil Bu3HaYae HeoOXiHICTh TOITYKY HOBUX
MOJKJIMBOCTEH B3aEMO/Iil TIPABOOXOPOHIIIB 13 IpailiB-
rukamu 3MI [7]. OxHak Baxk/mBo, 11100 mramartist He
cTaja 3acob60M JIOCATHEHHS IO TUYHUX, €EKOHOMIYHUX
YU IHIIUX IHTEPECIB, He BUKOPUCTOBYBAIACH “Ha 3aMO-
BiaeHHs” abo s AMCKpeanTaliii okpemux oci6. Tomy
BKJIMBUM € CTBOPEHHsI HaJI)KHOI 1PaBoBOi 0asm,
ajianraris pinieab €sporieiicbkoro CyJry 3 TIpaB JIIOAN-
HY 710 10TPe IIPOTHIIT 3/I04MHHOCTI.

JlottiTbHE BUKOPUCTAaHHS KOMYHIKaTUBHOT (DyHK-
mii 3MI s BUpiteHHsT PO3NTYKOBUX 3aBAaHb ITi]T
yac po3cJiyBaHHs 3704nHiB. B ingopmariitno
HeBU3HAYEHIN CHUTYyaIllii, M0 XapaKTepHa [Jid PO3-
MIYKOBOI poOOTH, CTIAUUI MOKe BUKOPUCTOBYBATH
KOMYHIKaTHBHI TIOTOKH SIK JIKepesia 3106y TTs OpieH-
TOBHOI U JI0Ka30BOI iHdopMallii, a TaKoK i3 MeTOI0
OTPUMaHHA TaKTUYHOI 1iepeBaru [3].

Hosi ¢dopmu 3mounnHOi [AigabHOCTI BUMara-
I0Thb BiJl OpraHiB Jli3HAHHA ¥ JIOCY/IOBOTO CJIi/ICTBA
BIIOCKOHAJICHHS TPAKTUYHUX HABUYOK OTPUMAHHS
KPUMIHAJIICTUYHO 3HAUYIIO1 iH(pOopMaIlii, TeopeTny-
HOI IIITOTOBKY II[0/I0 TAKTUKNA BUABJIECHHS 3JIOYNHIB
Ta ocib, Ak ix ckoimm. Ha namry gymky, icaye meo6-
XiZIHICTh CTBOPEHHS iH(MOPMAIiHHO-aHAJTI THIHOTO
TIIPO3/ILTY, cepe/l 3aB/IaHb SKOTO TTPOBEIEHHS MOHi-
TOpUHTY ToBiloMyienb 3MI, Mepesk TesmekoMyHika-
ITiff 3araJIbHOTO KOPUCTYBAHHS 3 METOIO0 BUSIBJIECHHS
KPUMiHAJIICTUYHO 3HAUYTIO] iH(opMarrii.

Hebesmeunnii xapakrep MOMKJIMBOCTI BUKOPUC-
TaHHsT 0c0OaMU, He 3aIliKaBJIeHUMK B 00'€KTHBHOMY
po3cJilyBaHHi 3704uHy, moBigomyienb 3MI  nms
BIJINBY Ha IIPOIEC Ta Pe3yJbTaTh PO3CJIiyBaHHSI
3JI0YMHIB MOTPebYE HOBOTO MiAXOAY A0 TpobieMu
nporuii caigerBy [8]. 36imbimenns Baru iHdOp-
MalifiHOrO CyNpOBOMKEHHs B Oarathox cdepax

156



KUTTEMISABHOCTI cycmisberBa (1mig 4ac 30poinux
KOH(JIIKTIB, Y IMOJIITHIII TOIIO) 3yMOBHWJIO HOTO aKTYy-
JIbHICTh 1 B chepi KPpUMiHAJIBHOTO CYZI0YHHCTBA.

3 oAy Ha BUKJAJeHe, MOKHA 3POOUTH BHC-
HOBOK, 1110 PO3BUTOK TPABOBOI HAYKU BiIHOCHO TH-
TaHb BUKOpUcTaHHA 3MI y po3kpuTTi Ta po3cijy-
BaHHI 3JI0YMHIB 3BOAMBC 10 BUBYEHHS i1 PO3POOKH
BUEHUMU (POPM 1 METO/IIB yyacTi TPOMAJICbKOCTI TTij
4ac JI0CY/I0BOTO CJIICTBA, MOKJIUBOCTEN 3aJIyUeHHS
HaceJieHHd 10 ¢cepr KPUMIHAJIBHOTO CY/IOUNHCTBA.
Curi 3a3HaYMTH, 10 TaKa TEHIEHIS 36eperiach i 10
HamMX AHIB. Y 6araTboX Cy4acHMX IiAPyYHUKAX i3
KPUMIHAJIICTUKN BUKOpUCTanHs gormomorn 3MI min
yac po3CJIilyBaHHS 3JI0YNHIB PO3TJISIAETHCS BUYEHN-
MM JIUTIIE B KOHTEKCTI 3aTy4eHHS TPOMAJIChKOCTI.
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KaHA.

Buxopucmanns 3MI y Odisivrocmi opeanie 00cy006020 clidcmea € epexmusHum
3a maxumu nanpsmamu: 1) gopmyeanis nanexucoi 2pomadcoroi oymxu; 2) posuyxkosa
Oistiviicmy,; 3) eusieienms snouunie; 4) nodoranus npomudii posciioyeaniio; 5) euseien-
M5l MAEMHUX KOMYHIKAYIT YUACHUKIE OP2AHI308AHUX 3NOUUHHUX 2PYN MA UJLeHI8 MePOPUC-
MUUHUX Opeanizayitl. 3 po3eUMKOM HAYKU 1 MEXHIKU OUIKYEMbCS iX PO3UUPertsl. 3a60a-
HAM KPUMIHALICMUKU € BIOCIIOK08YBAHHS HOBUX 00CSZHEHb Y chepi Macosoi inopmauii i
npucmocysanms ix ons nompe6 opzaiie 00cy008020 CLiOCMeaA.

Hcnonvszosanue CMHU 6 desmenvrocmu opzaios 00cy0edrozo ciedcmeust S6asemcs
appexmusnvin no credyiouum nanpasienusm: 1) popmuposanue naorexcawezo ooue-
CMEENH020 MHeHuUs, 2) PO3bICKHAS 0essmeavHocmy; 3) svlisiienue npecmynienuil, 4) npe-
odoienue nPomusoOeticmeust Pacciedo8anuio; 5) Gulagienue maHblx KOMMYHUKAUUL
YUACTIHUKOG OP2AHUS0BANHBIX NPECYNHBIX ZDYNN U YIEHOE MePPOPUCTIUUCCKUX OPZaHL-
sayuil. C paseumuem HAYKU U MeXHUKYU 0HCUOAeMCst UX pacuupenue. 3adaveti Kpumuna-
JUCTUKY SIBTLSLeMCSL OMCACHCUBAHUE HOBVIX DOCUNCEHUI 6 Chepe MACCO80Tl UHDOPMALUU
u npucnocobnenue ux 0as HyxHco opzanos 00cy0edH0zo cie0Cmeus.

Our studies suggest that the use of media in the activity of pre-trial investigation is
effective in the following areas: 1) the formation of good public opinion, 2) search activity,
and 3) detection of crime, 4) overcoming opposition Inquiry; 5) identification of the
secret communications of organized criminal groups and terrorist organizations. With the
development of science and technology is expected to expand. The task of criminology is to
monitor new developments in the field of media and adapting them to the needs of pretrial

investigation bodies.
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MPOBJIEMU PETYNIIOBAHHSA 3AXUCTY

NMPAB CMOXXUBAUIB B YKPAIHI

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 158—163

Posznsinymo numanms 3axXucmy npag cnoicueawis y nawii 0epicasi, 0cooausocmi i
CMpYKMYpy 3aKoH00a8CMEa, W0 Pezyaioe 3axucm npas cnoxcusadis. Hasooumocs ananis
oKpemux nojodxceny 3axony, 6i0nogiono 0ocioNcyemocs ix nognoma ma OouivLHicms y
CYUACHUX YMOBAX PUHKOBOI eKOoHOMIKU. Posznsnymo nopisusmuns 3axony Yxpainu “Ilpo
saxucm npae cnoxcusauie” ma 6ionosionozo 3axony Pociticoroi Dedepauii. Oxpecaerno
0CHOBHI 3000YMKU MA NPOPAXYHKU Y CPePi 3aXUCTNY NPA CRONCUBAUIS.

Y cycmiibcTBi 3 PUHKOBOIO €KOHOMIKOIO, IO
6asyeThCs Ha IJIOpasizMi (OpM BJIACHOCTI, TpoMa-
ISTHWH CTa€ TEeHTPATbHOIO (Birypoio, TOOTO TiaBu-
MIyETbCI WOTO IHINIATUBHICTh 1 CAMOCTIWHICTH B
YTBEP/UKEHHI CBOTO cTaTycy. BogHouac rpoMaisTHUH
B YMOBaX JKOPCTKOI KOHKYPEHIlii ¢y’ eKTiB miampu-
EMHUITBA TIOTPEOYE 0COOIUBOTO 3aXUCTY, KO BiH
BUCTyTIa€ HabyBaueM, 3aMOBHUKOM (CIOKHBAYEM )
ToBapiB, pobiT Ta mocsayr. Kpim Toro, g0 HaiiBaxk-
JINBININX 3aBJ/IaHb, SIKi TIOCTAIOTh TIEPEJ HAIIOIO JIep-
JKaBOIO, HAJIEKUTH IHABUILEHHS A100poOyTy rpoma-
I, 3pocTaHis 106po0yTy TPOMaIsH 1108 A3aHe He
TIJIBKH 3 ITi/IBUIIEHHSIM PeaJIbHUX IPOIIOBUX JI0XO/IIB
HaceJIeHHsI, 3 PO3BUTKOM 1 3MIIIHEHHSIM COIiaIbHOT
chepr, a 1 3 HaJAaHHAM MOKJIWBOCTI TPOMaJsTHAM
palioHaTbHO BUKOPHUCTOBYBATH OTPUMaHi TOXOIN
Ha npugbaHHs ToBapiB (POOGIT, HMOCIYT) HAIEKHOI
SIKOCTI, OE3IIEYHNX [JIsI IXHBOTO 3[0POB’sl, KUTTS i
MaitHa, TOOTO TIPSIMO TIOB'SI3aHNX i3 3a6e3MeUeHHAM
i 3axucToM ixHixX mpas sIK croxkusauda |2, 73]. Tomy
HUHI JIOCTIIZKEHHsT 3a3HaYeHOl TPOOJIEMU € aKTy-
AJBHUM y PO3BUTKY colliaibHOi cepu. Posrisne-
MO KOMILJIEKCHUI aHaJIi3 3aKOHO/IABCTBA TIPO 3aXUCT
MpaB CIHOKWBAYiB y TIepiojl CTBOPEHHS IPAaBOBOI
nepskaBu, (HDYHKITIOHYBaHHS PUHKOBUX BiJJHOCHH.
BusuenHsM, po3poOKOIO Ta PO3BUTKOM TaKOTO KOM-
MJIEKCHOTO MIKTaJIy3€BOr0o IIPaBOBOTO 1HCTUTYTY, SIK
3aXUCT TIPaB CIOKNBAYIB, 3aIMaJINCs 1 3alIMalOThCs
ykpainchki Bueni: H. A. A3Buncbka, I. O. Kopuienko,
I. B. Isanenko, C. A. 3BepeBa Ta iH.

3akon Ykpainu “IIpo 3axucT npaB croKuBaviB”,
npuiinsatuii Bepxosnoio Pamoio Ykpainu 1 rpyanst
2005 p., BMicTUB 6araTo MPOTPECUBHUX TMOJOKEHD,

CIIPSIMOBAHUX HA TIOCUJICHUH 3aXWICT TPaB TPOMAJISTH-
criokmBaviB. Ha Bigminy Big 3akoHy y penakitii
1991 p., me 6yJI0 HOIYILEHO PSI ICTOTHIX IPOPAXYH-
KiB, 3yMOBJIEHUX BiJICYyTHICTIO IOCBiy B Takiit cepi
HOPMOTBOPYOCTi, 3akoH Ykpaiau “IIpo 3axucT mpas
crioskuBauiB” y pepakiiii Bix 1 rpyaus 2005 p. Habys
3aBEPIIEHOCTI i TOTiYHOCTI. Y HhOMY OYJIH TaKOK 3a-
MTOBHEHI OKPEMIi ITPOTAJINHU B PETYJIIOBAaHHI BIIHOCUH
3a y4acTio CIIO;KUBaviB-rpoMa/isii. beaymMoBHO, 11e He
O3HayYaeE, 10 TicJs BHECEHHSI TaKUX ICTOTHUX 3MiH
3HMKJIA NoTpeba B OAAJIBIIOMY BAOCKOHAJIECHH] 11hO-
ro 3axony. Ileii mporec Mae BigbyBaTucs i Hagauri.
Binbire Toro, micast 1 rpyaus 2005 p. B meir 3akoH
BiKe OyJI0 BHECEHO KiJIbKa HOBUX 3MiH, SIKi, OZHAK, HE
BifI3HAUAIMCS MaCIITAOHICTIO i He 3MIHIOBAJM i/1€0-
JIOTi10 cCaMOT0 3aKOHY.

3akon Ykpainu “IIpo 3axucT mpaB crokuBayiB”
y pemaxiii 2005 p. ckiIagacTbes 3 IpeaMOyIId, I’
posniniB (“3arampHi mosoxkerusa”, “IIpaBa croxmBa-
yiB Taix3axuct”, “Ipoma/ichbKi opranizariii croskuBavin
(o6’ ennants cioxkBadiB)”, “ JlisIbHICTH OprawiB Bia-
mu 'y cdepi 3axucty npas criokuBauis”, “IIpukiniiesi
noJioxkents”) i mictuth 32 crarri [ 1, 23].

VYV upeambyni 3akony VYkpainun “IIpo 3axuct
IIPaB CHOXMBaviB” 3a3HAYAETHC, IO Iell 3aKOH pe-
TYJII0€ BIZIHOCHHK MK CIIOKMBAYaMu ToBapiB (Pooir,
MOCJTYT) 1 BUTOTIBHUKAMM, BAKOHABISIMH, TIPOIABIISIMU
B YMOBax pi3HUX (hOPM BJIACHOCTi, BCTAHOBJIIOE TIPaBa
CTMOKMBAYIB Ta BU3HAYAE MEeXaHI3M peari3altil iep:KaB-
HOI TIOJTITUKH y cepi 3aXUCTy TIPaB CIIOKUBAYiB.

[leto mo-iHMIOMY BU3HAYABCS TMPEIMET PEryJio-
BaHHS IIUX BiTHOCHH 3aKOHOM Yy penakiii 1991 p., B
stkomy Oyio 3arucano: “Ileit 3aKoH BU3HAYA€E 3arajib-
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Hi TTPaBOBi, EKOHOMIYHI Ta COT[iaJIbHi OCHOBU 3aXUCTY
TPaB TPOMA/ISTH-CIIOKUBAYiB TTPOAYKITii (TOBapiB, PoO-
6iT, OCAYT) B yMOBaxX pi3sHOMaHITHOCTI (hOpM Bac-
HOCTI, TOBAPHO-TPOIIOBUX | PUHKOBUX BIIHOCUH Y
cepi TOProBeJBHOTO Ta iHIMUX BUJIB 0OCTYTOBY-
BaHHA.

Ananizyiounm 3MicT HaBeleHUX TI0JIOKEeHb, He
MOJKHA JIaTU OJTHO3HAYHY TIO3UTHUBHY OIlIHKY OHOB-
JIEHOMY TIOJIOJKEHHIO nipeaMOysn B pepaxitii 2005 p.
BoHo € 6isbIn JlakoHIYHNM, He TiepeoOTsiKeHe 3aii-
BUMU TOHATTSMU. BojHouac, OHOBJIEHA YacTHHA
nepiuioi npeaMOysiu, MOPIBHAHO 3 ii HOIepeaHbOIO
peaKIfi€elo, He mo36aBieHa OKPEMUX Bajl. 30KpeMa,
MPaBWJIO TIPO Te, Mo 3akoH Ykpaiau “IIpo 3axwuct
MpaB CIOKNUBAYiB” PETYJIIOE BiTHOCUHN MiXK CITOXKHU-
BayaMu ToBapiB (poOiT, HMOCIYT) i BUTOTIBHUKAMHU,
BUKOHABISIMU, TIPO/IABISIMA He BiJIITOBi/Ia€ JiHCHO-
MY 3MICTy IOTO 3aKOHY, a/yKe HIUM He TiIbKU pe-
TYJIIOIOThCS 3a3HAYEHI BiTHOCUHU MiXK 3a3HAYEHUMU
cy6’ekTamu, a i Ti, IKUMU BU3HAYAIOTHCS 000B’A3KN
rocroiapoounx cy6 ekTiB (BUTOTIBHUKIB) 1M03a Me-
JKaMU ITUBIJIbHUX MPABOBIIHOCUH KYITiBJi-TIPOAKY.
Takumu €, Hatpukaj, cr. 5—11, 13 3akony Yrpainu
“IIpo 3axuct mpas crnoxuBauiB”. Hesumnpasmanum
CTAJI0 TAaKOK BUJIYYEHHS TIOCUJIAHHS Ha Te, MO 3a-
KOH CIPSAMOBAHUN Ha 3aXUCT IPaB CIOXKNUBAUiB-
TPOMAa/ISH, a/i’Ke caMme [JIs1 HUX BCTAHOBJIOIOTHCS
[puBijieiioBaHi IpaBa, caMe BOHHU € cy0'€KTOM IOCH-
JIEHOTO JIEP;KaBHOTO 3aXUCTY y Tilt chepi BiTHOCHH.

IITo6 ycyHyTH HaBeAeHi HEZOPEYHOCTI, IHepIry
yacTuHy npeamOyau OakaHo Oyio O BHUKJIACTH Y
takiii pexmakitii: “Ileit 3akoH peryJsioe BiITHOCUHU
MiK crosknBauamu (TpoMajisTHaMK) ToBapiB (pobiT,
MOCJIYT) 1 BUTOTIBHUKAMU, BUKOHABIISIMU, MTPOJIAB-
1SIMU B YMOBaX Pi3HUX (POPM BJIACHOCTI 3 MPUBOIY
npuabdaHHsI, BATOTOBJIEHHS I BUKOPUCTAHHS TOBAPIiB,
pobiT, mocsyT, BU3HAYa€ BUMOTH, SIKMM MaioTh Bijl-
noBigatu toBapu (poOOTH, MOCTYTH), BCTAHOBJIIOE
060B’A3KN  YIIOBHOBAKEHUX JEPKaBHUX OPraHiBb,
IpaBa CIOKUBAUYiB Ta BU3HAYa€ 3acoOM peasisariil
JIeP’KaBHOTO 3aXUCTY iX TIpaB”.

3Bakafoynl Ha BUKJAZeHe, BUHUKAOTH TEBHI
CYMHIBH 1 IITO/IO TIPaBOMiPHOCTi HAa3BU caMOTro 3aKo-
HY, aJkKe B HBOMY MICTITBCS SIK HOPMU TTO3UTHBHO-
TO PETYJTIOBAHHS, TaK i HOPMH, SIKi 3aCTOCOBYIOTHCS
JIAIe y BUMAAKAX TOPYIIEHHS TIPaB CIIOXKUBAYiB.
Tomy 6ysi0 6 IOPUANIHO KOPEKTHIIIE TIeil 3aKOH Ha-
3BaTu: “3aKOH IPO TIpaBa CIOKUBAYIB-TPOMAJISIH T
ix saxuct”. Hunimmsa x HasBa 3akoHy 3000B’s13y€
JlaBaTU MOMY JIOBIJIbHE PO3ITUPEHE TyMadyeHHs.

3acIyroBy€ Ha IiJITPUMKY TIParHEHHS 3aKOHO-
JIaBIlS /AT BU3HAYEHHS OCHOBHUX IOHSATDH IHOTO
3aKoHY, 110 CIPUSIE IX EAUHOMY TIYMadeHHIO.

Tax, crioxxrBayeM BUBHAETHCS TPOMAJITHIH, SIKAHT
npuadaBae, 3aMOBJISIE, BUKOPUCTOBYE ab0 Mae HaMip
npuaGaTH 4u 3aMOBUTH TOBapu (pobOTH, MOCITY-
TM) JIIS BJACHUX MOOYTOBUX mMoTped. 3BiAcH BUII-
JIUBAE, MO CHOXUBAYAMM 32 UM 3aKOHOM MaiOTh
BU3HABATHUCS JIUIE TPOMAJSAHU, SIKi BUUHSIIOTH YU
MalOTh BUMHUTH 3a3HAUEH] [Iil 3 METOIO BUKOPUCTAH-
Hs TOBapiB, PoOIT, TIOCJAYT JIsT BIACHUX MOOYTOBUX
norpeb. Hasenene BU3HAUEHHS TOPOKYE OAPas3y
Kisbka 1pobaeM. Hacammepea, HeBiIOMUMU € KpH-
Tepil BcTaHOBJIeHH (haKTy MpUAOaHHsT, 3aMOBIEHHS,
BUKOPUCTAHHS TOBaPiB, POOIT, MOCIYT s BJACHUX
no6yToBux morped. 3okpema, sk OyTH, KOJIM I Ail
BUMHEHI IS 3a[J0BOJIEHHS II0Tped 4IeHiB ciM'i, KO-
Jier 1o poboTi, HapuaHH:o TO10? OUYeBHIHO, 3aKOHO-
JaBeITh MaB HA yBa3i He BU3HABATH CIIOKITBAYAMU THUX
MOKYTIIiB, 3aMOBHUKIB, SIKI KYIYIOTh, 3aMOBJISIIOThH
TOBapu, POOOTH, TOCTYTH He 3 METOI0 BUKOPUCTAHHS
B [IITPUEMHUIIBKIN AiAJILHOCTI. ¥ TaKOMY pasi Take
npumyIeHHss Mago 6 6yTH B 3aKoHi 3aCTEPEKEHO.
Opnnak, i 3 TaKUM 3aCTEPEKEHHSIM HEe MOKHA ITOBHIC-
TIO YHUKHYTU HEBU3HAYEHOCT] y MUTAHHI MPABOBUX
HaCJIIKIB puabaHHs (3aMOBJIEHHS ) TPOMAASTHUHOM
ToBapy (IOCJYT) 3 TI€I0 UM iHIIOI METOIO iX BUKO-
pucranns. Hanpuknaz, sk 6yTH, KOJU TPOMAISHIH
npuaGaB y TOPTOBEJBHOTO MiAMPUEMCTBA TPAKTOP
Yy IHIIy TEXHIKY [/ BJACHUX MOOYyTOBMX HOTPED,
a (aKTUIHO BUKOPHUCTOBYBAB Y IiIMPUEMHUIIBKIN
HisIbHOCTI, 1 HaBmaku |3, 45].

Ha wamr morssaz, BupinmanbHe 3HAYEHHS TYT Mae
HaJaBaTUCS He JINIIe MeTi TpuaOGaHHsI ToBapy, a i
TOMY QaKTy, B IKOMY cTaTyCi TepeGyBaB TPOMa/ISTHIH,
yKJIaaoun yroay. To6To, AKIINO B yro/i TPOMajIsTHIH
BUCTYIIaB CTOPOHOIO (TIOKYTIIIEM) $SIK ITIPUEMEILb,
TO Ha WOTO BiJIHOCUHU 3 MPOJIABIIEM HOPMU 3aKOHY
Ykpainu “IIpo 3axucT npas crokuBaviB” He ITOBUHHI
nommupiosatucs. 1 npobaema Gysia MEHIIT TOCTPOIO
B 3akoni B penakiiii 1991 p., B sikomy paBanucs Ta-
KOX BU3HAUEHHS MOHATD “TIOKYIelh” 1 “3aMOBHUK.
Taxk, mokyrmniieM BU3HABaBCS TPOMAJIIHUH, SKUU KYy-
ITyBaB MPOJIYKITIO 32 JIOTOBOPOM KYTIiBJIi-TIPOJIAXKY, a
3aMOBHUKOM — TPOMA/ISTHIH, SIKUiT 3aMOBJISIB pO6O-
1 ab0o mocayru. 3aKOHOAABYI PO3’SICHEHHS 3MicTy
[[UX TEPMiHiB BHOCHJIM OiJIbIIY MEBHICTD IIOL0 KOJIA
TTOKYTIIiB i 3aMOBHUKIB, TTpaBa IKUX MalOTh 3aXUIIa-
THCS 32 3aKOHOJIABCTBOM IIPO 3aXWCT TIPaB CITOKU-
BauiB. ToMy 3 ypaxyBaHHSIM YCbOTO BUKJIAIE€HOTO
MO’KHA 3a3HAYUTH, IO CIIOKUBAY — I[€ TPOMAJISTHITH,
axuil npunbasae (HabyBa€), 3aMOBJISIE, BUKOPUCTO-
By€ abo Mae Hamip TpuAGATH YU 3aMOBUTH TOBapU
(poboTH, mocyrn) I BAACHUX MO0y TOBUX T10TPED,
a He ]I TMiATTPUEMHUIIBKO] AisibHOCTI. [Ipu 1ibomy,
iz “BracHuMu noOyToBUMHU HoTpebaMu” HeoOXiLHO
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PO3YMITH TaKoXK 1IOTpeOu ujIeHiB ciM'i, poaudis, iH-
mux oci6. BaxaeMo, 1110 i B TUX BUIAAKAX, KOJIU
IPOMAJSTHUH KYyIIyBaB B PO3APIOHI TOProBesbHiil
Mepeski ToBap 3 MeTOI0 MalOGyTHBLOTO BUKOPHUCTaH-
HS B THANPUEMHUIITBI, ajie B CUJTY TIEBHUX 0O6CTaBUH
(haKTHYHO BUKOPUCTOBYBAB IX JIUIsT BJTaCHUX TTOGYTO-
BUX MTOTPeH, TO TaKWA IPOMAJITHUH TAKOK MA€ TIPaBO
Ha 3aXMCT 3TiZIHO i3 3akoHoM Ykpainu “IIpo 3axuct
IpaB CIOKUBaviB’.

Bianosiano po npeam6Gyau 3akony Ykpainu “ITpo
3aXUCT TIPaB CIIOKUBAYIB” MPOJABIIEM € TTIITPUEMC-
TBO, YCTaHOBa, OpraHisaiisg abo TIpoOMaASTHUH-III/I-
NIPUEMEIIb, SIKI Peasi3yloTh TOBapu 3a JIOTOBOPOM
KYTIiBJI-TIPO/IaKy, & BUKOHABIIEM — TIITPUEMCTBO,
oprasisailist, ycranoBa abo TPOMasSHIH-IIIPUE-
Mellb, sIKi BUKOHYIOTh POOOTH ab0 HaIal0Th MOCIYTH.
Hagesneni TtepMmiHoOTiUHI BU3HAYEHHS HEe MOKHA
BU3HATH BIAJINMHU, a/Ke 3TiTHO 3 HIMU /IO TTPO/IABIIiB
Y1 BUTOTIBHUKIB HEOOXiTHO 3apaxoByBaTh Gy/Ib-sAKi
MiJIIPUEMCTBA, OpraHisailii, ycTaHOBU (TPOMaJISTHU-
MIITPUEMIII ), B TOMY YKCJI 1 Ti, JI7Is1 AKUX TOPTOBEJIb-
Ha J[SIbHICTD, YM iHIIA JiSTBHICTD 110 HA[AHHTO TOOY-
TOBUX TIOCIYT He € TTPOoeciiiHo0, a HOCUTH PAa30BUIA
abo HeperyssspHuil Xapakrep. Hanpuknazn, myxposuit
3aBO/I ITPOJIAE CBOEMY ITPAITiIBHUKOBI aBTOMAIIIHY, SKa
BIIPOIOBIK KiJIKOX POKIB ysKe Gyjia B KOPUCTYBaHHI
3aBOMy. 3aKOHO/IaBYEe TEPMIHOJIOTIUHE BU3HAYCHHS
MOHATTST “IIPO/IaBerh” Ia€ IMiJICTaBH MOTIHNPIOBATH Ha
JIaHy YTOAy KyHiBJi-TIpo/iaKy TpaBUIa 3aKOHY YK-
painu “IIpo 3axuct mpaB crnosknBadiB”. OnHaK, Ha-
BPSIT UM JIOTJIBHO Ha TaKy YTOAy TIOIIUPIOBATU Mif0
IIbOTO 3aKOHY, a/yKe CIOXKUBYE 3aKOHOJABCTBO 32
CBOIM TIPU3HAYEHHSIM Mae oO6MexeHy chepy perysro-
BaHH, i HE TTOBUHHO TMONTMPIOBATUCS HA TIPOABIIIB 1
BUKOHABIIIB, 5IKi He € podecioHaIaMu y Till Yn iHIT]
JIAIBHOCTI 1 He 3aliMAIOThCA PO3APIOHOI0 TOPTIBJIEIO
YK HAJAHHAM HIIUX TTOOYTOBUX MOCTYT HACETEHHIO.
Tomy y BUNasKax pa3oBOTO HAAHHS TOPTOBEJIHHIX
HOCJIYT TPOMa/sTHaM cy0'€KTaMu T AITPUEMHUIITBA —
He rpodecioHasIaMy, MatOTh JIiSITH Bi/IITOBI/IHI 3araJib-
HI HOPMHU IMBIJIBHOTO 3aKOHO/IaBCTBAa. be3aymMoBHO,
3a TAKUX YMOB IPOMa/ITHUH-TIOKYTIEIb He Oyjie MaTh
IiIBrOBUX YMOB 3aXHCTY, ajie oro mpasa OyAyTh Bee-
TaKW 3aXWINeHi JTOCTAaTHBOIO MipOI0 UMW HOPMaMU
IIUBIJTBHOTO TIPaBa, SKe OJHAKOBO 3aXWIAE TpaBa i
pOAaBIL, i moKymd [4, 8].

Poamin 1 “3arampui moJsioskeHHS” CKJIATAETHCS
Jiie 3 Tphox crareid (cr. 1-3) opranizailiitHo-Tex-
Hiy"oro 3Micty. lleil po3ain nomoBHeHUi crarreio
PO BU3HAYEHHS TePMiHiB, ki B 3akoni 1991 p. Gyan
posmileni B mpeamOyri.

Besnepeuno, neHTpasbHe Miclle B CHCTEMi CIO-
JKMUBYOTO 3aKOHOJIABCTBA 3aliMae 3aKoH YKpaiHu

“ITpo 3axuCT TIpaB CMOKWBavYiB”, HOPDMU SIKOTO CTa-
HOBJISITH OCHOBHUWI 3MICT 1HCTUTYTY CIHOKHUBUYOTO
mpaBa. CaMe HUM BCTAaHOBIIOIOTHCS BU3HAYAIbHI
TOPUHITUTN TIPABOBOTO PETYNIOBAHHS BiTHOCHH 32
YYaCTIO TPOMAITH-CIIOKIBAYIB, a TAKOXK OKDPECIIO-
I0TBCS COIHATBHO HEeoOXifHI ToTpebu Ta opugand-
HO JIOIyCTUMI MesKi 1X MijibroBoro 3axucty. Hopmu
IHIIMX 3aKOHIB, 30KpeMa, IIPO 3aXUCT Bix HELOOPO-
COBICHOI peKJIaMH, TIPO 3aTOBGiraHHs MOHOIOJI3MY,
JIATIE TIPSIMO YU OTIOCEPEIKOBAHO CIIPSIMOBYIOTHCS
Ha CIIPUSIHHS peaisallii crokiBauaMiy CBOIX IIpaB.

OcobsinBe 3HaYEHHSI B CHCTEMI CIIOKMBYOTO 3a-
KOHO/IaBCTBa MaioTh HopMM [lUBiBHOTO KOMEKCY,
SIKI BCTAHOBJIIOIOTH TIPaBUJIA YKJIAJIEHHST JIOTOBOPIB
KyTiBIi-TIPOJIaXKy, TIAPSILY, CXOBY Ta IHIINAX YTO[
y cdepi mo6yTOBOTO 0OGCTYTOBYBAHHS, IOPUANIHY
BI/IIIOBIIAJIBHICTD 3a HEHaJIEKHE 1X BUKOHAHHI YU
HEBUKOHAHHA. JazHaueHW 3aKOH € KOMILJIEKCHUM
HOPMATUBHUM aKTOM i B I[bOMY IOJIATA€ HOTO MO3U-
THBHE 3HAUCHHSI.

He mMoxHa HeZOOIIHIOBATH 3HAYE€HHS HOPMAaTHB-
HUX aKTiB PI3HUX MIiHICTEPCTB i BiJ[OMCTB, 30KpeMa,
[lepsxkaBHOTO KOMiTeTy YKpaiHM y cIipaBax 3axUCTY
IIpaB CIIOXUBaviB, MiHicTepCcTBa 30BHINITHIX €KOHO-
MIYHUX 3B’SI3KiB 1 TopriBjai Ykpaiau, /lep:xaBHOTO
KOMiTeTy YKpalHU I10 CTaHJapTH3allil, MeTpoJsIorii Ta
ceprudikaitii, AHTUMOHOTIOJIBHOTO KOMITETY YKpai-
HU. Taki HOpMATUBHI aKTW MAIOTh IOPUAUYHY CUITY
JIIIIe 3a YMOBH iX Jiep:KaBHOI peectpariii y Minic-
TEepPCTBi TOCTUINI YKpaiHU, SIKA 3AINCHIOETBCS BiJl-
noBigHO N0 Ykazy Ilpesunenta Ykpainu “Ilpo nep-
JKaBHY PEECTPAITiI0 HOPMATUBHUX aKTiB MiHICTEPCTB
Ta IHIIWX OPraHiB JepKAaBHOI BUKOHABYOi Biaau’.
Sk cBiuUTD NMpaKTUKA MUHYJIUX POKIB, came BiJIOM-
4yi HOpPMATHUBHI aKTU € HAUMEHII CTPYKTYPHO OpraHi-
30BaHMMU 1 BUAAIOTHCS Ge3 OTPUMaHHS TPUHITAIIB
no6yI0BH TIpaBa, M0 YCKJIAAHIOE TIONIYK Ta 3aCTOCY-
BaHHs X TPaBOBUX HOPM. Bisbie Toro, B 6araThox
BUTIQJIKaX caMe BiZIOM4i HOPMaTUBHI aKTH HEHTpai-
3yIOTh IPOTPECUBHI, ajie /leKJapaTUBHI HOPMU TOTO
YW IHIIOTO 3aKOHY MIJIISIXOM BCTAaHOBJIEHHS, HAIPH-
KJIa/l, CKIaHNX (hOPMATbHUX TPOIEAYP peasizaltii
TPOMa/ISTHAMU TIPOTOJIONEHNX 3aKOHAMU TIpaB. Taki
HOPMATHBHI aKTH YaCTO MPUHOCATE OIIBIINE TKO/H,
HiK KOPHUCTI, TOMY, 1100 3a1100irTH IIOAIOHIM HaCJIi/-
KaM, JIOIIJIBHO OyJI0 6 BCTAHOBUTH MOKJIHBICTH IX
JIOJIATKOBOI TIEPEBIPKHU 1IJIIXOM IPOBEJCHHS TPaBO-
BOI €KCIIePTU3U HE3AJIEKHUMU eKCIIepTaMu 3a 10PY-
yeHHAM Min'tocty YKpainu.

3axucT TpaB CHOKUBAYIB Ma€ 3[IHCHIOBATHUCS
TaKOK BIITIOBIZIHO JI0 BUMOT MiKHAapOJIHOTO TIpaBa.
Tak, 3rizHO 31 cT. 3 3akony Ykpainu “Ilpo 3axuct
IIpaB CIIOKUBAYIB”, AKIIO MiKHAPOJHUM JIOTOBOPOM
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YKpainu BCTAaHOBJIEHO iHIIN TIpaBUJA, HIXK Ti, MO €
B 3aKOHO/IABCTBI YKpalHU MPO 3aXUCT TIPAB CHOXKU-
BadiB, TO HAa 11 TEPUTOPIi 3aCTOCOBYIOTHCS TTPABUJIA
MiKHAPOZHOTO JIOTOBOPY.

3 TIPOTOJIONIeHHSAM YKPaiHOI0 HEe3aJeKHOCTI Tie-
pelt JiepskaBoio mocTama TpobseMa CTBOPEHHS BJIac-
HOI CUCTeMHU CTaH/IapTu3allii, ceprudikaliii, MeTpoJiorii
Ta aKkpeauTarlii, sika Morsia 6 MparoBaTi B PUHKOBUX
YMOBaX, a TaKOK cHpusia 6 BXOMKEHHIO YKpaiHU y
CTPYKTYPH CBITOBOI €KOHOMIKH i TOPriBiii. HuHi 0cHOB-
Hi ITPUHITUIIN CBITOBOI TOPTiBJIi chopMmysboBaHi B le-
HepasbHiii yroai 3 Tapudis i Toprisii (IATT) Ta Yromi
npo texHivyni 6ap’epu B Toprisii (TBT). 3a mumu Yro-
TaMU KO’KHA KpaiHa Ma€ TIPaBO BCTAHOBJIIOBATH BIACHe
TEXHIUHEe PeryJIloBaHHs B iHTepecax HalllOHaJIbHOI 6e3-
ek, 3amoGiTaHHsT 37I0OBKUBAHHIM, OXOPOHW JKUTTSI,
3M0pPOB’ST Ta Ge3ekn MaiHa TPOMA/ISTH, OXOPOHY HaB-
KOJIMIITHBOTO cepeioButiia |5, 40).

HenTtpanbue micite B 3akoni Ykpainu “IIpo 3a-
XUCT mpaB croxuBauiB” 3aiimae pospuin 11 “Ilpa-
Ba crokuBauiB Ta ix 3axuct’. OpHAK HOPMU, SKi
BMIIIl€HI B I[bOMY PO3/IiJIi, € JAJIEKO HEe OTHOPIAHUMUI
3a CBOIM IIPABOPETYJIOIOUMM 3HAYEHHAM. YCi HOoro
HOPMH YMOBHO MOKHA MOJIJTUTH HA:

1) opramnizaiifiHo-IpaBoBi, sIKi BU3HAYAIOTD MTOB-
HOBa)keHHs Jlep:kKoMiTeTy YKpaiHu y cripaBax
3aXUCTy TPaB CIOXKUBAYiB Ta IHIIMX OPraHiB
IepsKaBHOI BMKOHABYOI BJagu, OOOB'S3KH i
BIJIOBiZAIbHICTD CIyKOO0BUX 0Ci0O mepsKaB-
HUX OPTaHiB Ta MPABOBUH 3aXMCT CIYKOOBIX
oci6 JlepKKoMiTeTy y cIlpaBaX 3axXKCTy [IPaB
Cro;kuBaviB i fioro oprauis (cr. 5-7, 9, 10);

2) IPaBOBCTAHOBJIIOIOYI HOPMH, SIKi BU3HAYAIOTh
npaBa CIIOKUBAYiB — Ie€PeJJIOTOBIPHI, J10-
TOBIpHI Ta TIpaBa y pasi MOpYIIEeHHS YMOB JI0-
rosopy (ct. 10—-16, 18—20);

3) mpaBo3060B’A3yI0Ui HOPMH, Ki 3000B’A3YIOTh
NPO/ABIIiB, BUKOHABIIIB, BUTOTIBHUKIB 3a6€3-
MEeYUTH JOTPUMAHHS TEBHUX BUMOT MO0
stkocTi ToBapiB (mocyr, pobit), besmnexu, ra-
PaHTIiHUX TEPMiHIB /10 BCTYIy B JIOTOBipHi
BiIHOCWHU i3 crioskmBadamu (cT. 12, 13);

4) TIpaBOPETYJIOI0Yi HOPMHU, SIKi PETYJIIOIOTD Bijl-
HOCUHM, 1[0 BUHUKJIA MiXX MPOAABISIMU (BU-
KOHABISIMU) 1 TOKYMIIMU (3aMOBHUKAMM )
SIK CTOPOHAMU JIOTOBOPY Ta BU3HAYAIOTH ITPa-
BOBI HACJI/IKU TOPYIIEHHS TIPaB CIOKUBAYIB
(ct. 14,15, 17, 20, 23);

5) mpaBO3axMCHI HOPMU, SIKi BCTAHOBJIIOIOTD OP-
ranisaiiiiHo-TpoIecyaabHi CIOCOOU 3aXUCTY
MOPYIIEHUX MTPaB crokuBaviB (CT. 8, 9, 24).

Taknit mozis1 IPaBOBUX HOPM CIIPHSIE PaIliOHAb-
HOMY 3aCTOCYBaHHIO, a TAKOXK TTOAJIBIIIOMY CTPYKTYP-

HOMY BIIOCKOHAJIEHHIO 3aKOHOZIABCTBA TTPO 3aXUCT TIPaB
cniokuBadiB. Y 3akoni Ykpainu “IIpo 3axuct mpas
CTIO’KUBAUiB” 3aKOHO/IABEITh HE 3aBKIN TOTPUMYETHCS
IpUHIATY (OPMYBAHHS CTaTell 3 HOPM OTHOPIHO-
ro 3micty. OxpeMmi cTaTTi 3aKOHY MiCTITh CIIOPiTHEHi
HOPMH TTPaBOBCTAHOBJTIOIOYOTO, 3060B’I3yI0UOTO Ta iH-
1oro Npu3HaueHHs (Hanpukiag, ct. 13, 14).

OpnHak, OCHOBHUM HEIOJIKOM JIPYTOro PO3Iiy
3aKoHy, Ha HaIIl TIOTJIS/L, € T€, IO B HbOMY 3aKOHO/Ia-
Bellb PO3TalllyBaB Pi3HOPI/IHI 32 CBOIM IOPUINIHUM
3MICTOM Ta rajly3eBOI0 HAJIeKHICTIO CTaTTi MaTepiab-
HOTO 1 TIpoIlecyasbHOro mpaBa. TakoxK pi3HOPIHICTD
MpUTaMaHHa i iX BHYTPIITHbOMY 3MiCTy. 3BEpPTa€ Ha
cebe yBary I1epeoOTsKEHICTh OKPEMHUX CTaTell Be-
JIMKOTO KiJTbKiCTIO HOPM (HANPUKJIAI, cT. 14 MicTUTD
7 myHKTIB, cT. 15 — 9 myHKTIB, cT. 16 — 5 MyHKTIB,
cr. 18 — 9uyHKTIB), cHOpPMyIbOBAHUX GAraTOCIiB-
HO 1 HETIOCTIZIOBHO, 0 YCKJIAHIOE CTIPUNHSATTS 1IUX
HopM. IIpOMY cTIpusijia TaKOK cripoba 3aKOHO/IaBIliB
o6’eTHaTH HOPMU M0 3aXUCTYy MPaB CIMOKUBAUIB Y
TOPTOBENILHOMY Ta iHIIMX BUAaX OOCITyTOBYBaHHS
IPOMa/ISIH-CIIOKMBAYiB.

Y TperboMy po3/Iii, MO CKIATAETHCSA 3 IBOX CTa-
Tell, 3aKOHO/aBellb BU3HAB 3a JIOI[iJIbHE BU3HATH 3a
TPOMaJITHAMU TIPABO 3 METOIO 3aXUCTY CBOIX 3aKOH-
HUX TIpaB i iHTepeciB 00’€HyBaTUCSA Y TPOMAICHKI
opraHisaiii Ta BHM3HAYaTW iX TOBHOBakeHHs. lle
JIy’Ke Ba)KJIMBe TIPaBoO, WOTO peasi3allis AoToMarae
Kparie 3aXuIaTi IHTepecH CIIOKUBaviB.

Heo6xigHo Bif3HAYNTH, 1II0 HE BCi CTATTI 3aKo-
Hy Ykpainu “IIpo 3axucT npaB CHOXHBadiB” € piB-
HO3HAUHNMM 32 CBOEIO0 IOPUAMYHOIO 3HAUYIIIICTIO, a
NOIIJIBHICTh BBEJEHHS M0 3aKOHY OKPEMUX CTaTei
BUKJIMKA€E HABITb CYMHIBU.

3axonozaBusaMm  Pociiicbkoi @epepartii B 3a-
koHi “IIpo 3axucT paB crokUBaviB” y peaKilii Bij
5 rpyaus 1995 p. Baasocst 6ibIn paiioHaJbHO i 1Mo-
CHIiZIOBHO MOOYAyBaTH CUCTEMY TaKOTO CaMOIO 3a-
KOHOJABYOIO aKTy, AKUH CKJIAJAEThes 3 IpeaMOyin
(Mmaiike igeHTHYHOI IpeaMOyli yKpaiHChKOTro 3aKo-
HYy, B SKOMY He 3Haiinurocs (B peaakitii 2000 p.) miciis
JUIST JIETATbHOTO BU3HAUYEHHS MOHATTS “cTanmapt’),
rimasu 1 — “3aranbpii mogoskenns”, riaasu 2 — “3a-
XHUCT TIPaB CIIOKUBAYIB TPU MPOAAKY TOBAPIB CITO-
JKUBavyaM”, TIaBU 3 — “3axXUCT MPaB CIIOKIBAYIB TIPH
BUKOHaHHI pobiT (HaganHi mocayr)”, riasu 4 — “Jlep-
JKaBHUHN 1 TPOMAJICBKUM 3aXMUCT TIPaB CIIOKUBAYIB”.
Ananizyroun obuasa 3akoHn (YKpaiHCBKUH i pociii-
CbKHUI), HAa HaIl TOTJSAN, € IiICTaBU BiJI3HAUUTH,
110, Malo4¥ 3MIiCTOBHUMI 30ir, BOHU MICTATDL 1CTOTHI
CTPYKTYPHI po3bixuocTi [6, 24].

[Ipu 11pOMY, GIJIBIIT ONTUMATBHUMU YSIBJISTIOTHCS
OKpeMi pillleHHs, 3alpPOIOHOBaHi B 3akoHi Pociii-
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cproi Depepaliii, 30kpemMa, CTPYKTYPHOI ioro 1moby-
nosu. lOpuamyHo BWMpaBIaHUM, HacamIepen, €
PO3MEKYBAaHHS IIPABOBOTO 3aXWCTy CIOKUBAYIB Y
TOPTOBENLHOMY OOCTYTOBYBaHHI Ta B iHINX BUAAX
obcayroByBanHst. Ile mosertye KOpUCTyBaHHS 3a-
KOHOM, HOTO 3aCTOCYBaHHS TOIIO.

CroxuBye 1paBo, SIK BKe 3a3Hadanocd, GopMmy-
€ThCH 13 3aKOHO/IABUYMX aKTiB, HOPMU SIKUX MAIOTh Pi3-
He TaJTy3eBe MOXO/KeHHs, a BiJITaK, BOHO HE MA€ €/I1-
HOTO METO/LY ITPABOBOTO PETYJIIOBAHHS TIEBHUX BiJTHO-
CUH 32 y4YacTio crokuBaviB. OHAK, JJIs1 CIIOKUBYOTO
mpaBa, B TOMYy 4ucyi st 3akoHy Ykpainu “IIpo 3a-
XHUCT TIPaB CIIOKUBaviB”, BCe-TaKW TIPUTAMaHHi TTE€BHI
NPUHIIAIN, TOOTO BiAIOBIAHI KEePIBHI TOJ0KEHHS, SKi
3aKJIAAI0TH B OCHOBY MOOY/IOBU 3aKOHOIABYNX AKTIiB
PO 3aXWCT TPaB CHOXUBAUIB, XOU BOHU HE JOCUTH
pesbeHO TPOSBIAIOTHCI B 3aKOHOAABCTBI TIPO 3a-
XWICT TIPaB CIIOKMBAYIB, 2 TOMY KOPEKTHO iX BHOKpe-
MUTH He ysKe mpocTo. | Bee & Taku B 3aK0oHI YKpainu
“IIpo 3axucT 1paB CIOKUBaYiB” Ta IHITMX 3aKOHO/IAB-
YuX aKTaX MOKHA BUOKPEMHUTH IEBHI BU3HAYAJIbHI
NPUHITUITN, XapakTepHi s MoOYI0BY 1X MPABOBUX
HOpM. TakuMU MOKYTh Oy TH TIPUHITUTIN:

e BCTAHOBJIEHHS JEP/KABHUX OOOB’SI3KOBUX BU-
MOT 710 KocTi ToBapiB (pobiT, mocsyr); Top-
FOBEJIBHOTO Ta IHIIUX BU/IB OOCHYrOBYBAHHSI
HACEJIeHHST;

e TIPIOPUTETY 3aKOHOJABYOTO PETYIIOBAHHS
HaJl JIOTOBIPHUM y BiJHOCMHAX MiK TIPOJIaB-
MU (BUKOHABIIMU) Ta MOKYMIIIMHU (3a-
MOBHUKAMN );

e BCTAHOBJICHHST JIOJIATKOBUX OOOB'SI3KIB JI7IsT
MPO/IaBIliB (BUTOTIBHUKIB) Ta TPUBIJIEEBUX
IIPaB /I CIIOKMUBAYiB-TIOKYTIIIiB (3AMOBHUKIB)
MOPIBHAHO 3 3araJIlbHUMMU 3aca/laMU IIUBIJTbHO-
T'O 3aKOHOJIABCTBA;

e BCTAHOBJIEHHS CIEIiaJbHUX CHOCOBIB 3axuc-
Ty TpaB CIOXKUBa4iB opraHamu /lep;kaBHOTO
KOMITeTy YKpaiHM y clipaBax 3axHCTy IIpaB
CIIO’KMBAYiB Ta 00’ €IHAHHAMM CIIOKUBAYiB, a
TaKOXK CIIPOIIEHOTO CYZI0BOTO 3aXUCTY.

[cHyBaHHS IUX NPUHIMIIB 3yMOBJIEHE HEO0b-
XiZIHICTIO BCTAHOBJIEHHST TIBUIIEHOTO 3aXUCTY
GesIocepeHiX CIIOKUBAYIB TOBapPiB i MOCIYT y Cy-
YaCHUX YMOBaX OYPXJIMBOTO PO3BUTKY HAYKOBO-

TEXHIYHOTO MPOTPeCy Ta MiMPUEMHUIITBA, 10 HePi/I-
KO CYTIPOBOJIKYETHCS BUITYCKOM HESTKICHUX TOBapIiB,
y TOMY 9HCT HeOe3MEeUHUX st JKUTTS 1 37I0pOB’sT
moneit. Came HasIBHICTD X TTPUHITUITIB Y MPABOBUX
HOPMax JIa€ MiICTaBU CTBEP/KYBATH IIPO (DOPMYyBaH-
Hs B YKpaiHi KOMILIEKCHOIO [IPABOBOTO 1HCTUTYTY
CIOKUBYOTO T1paBa |3, 35].

Ha mpaxruii ganexo He 3aBxkau moOymoBa Tpa-
BOBUX HOPM y TOMY UM iHIIIOMY 3aKOHO/IAaBUOMY aKTi
Bifnosigae cTpykrypi npasa. OcobaMBO ACKPaBO 11e
MIPOSIBJISIETBCS B 3MINIAHUX IPABOBUX 1HCTUTYTAX,
CTPYKTYpa SIKUX € JaJieK0 He aeKBAaTHOIO CTPYK-
Typi BIZIMOBiZIHOTO 3aKOHO/AAaBUOTO akKTy. CTOCOBHO
K CITOKUBYOTO TIPaBa, TO HOTO CTPYKTYPi aZleKBATHO
Bizmosizae aumre 3akoH Ykpaiau “IIpo 3axucT npas
croxxuBauis”. IlepeBaskHa sk OLIBIIICTH IHIINX 3aKO-
HOJAaBYNX T4 HOPMATUBHUX aKTiB MiCTSITh HE3HAUHY
KIJIBKICTh HOPM, $SIKi MAIOTh BiTHOTIIEHHS /IO CTIOKIB-
qoro TpaBa. A Ti, SIKi 100 MaloTh, 32 CBOIM 3MiCTOM
€ abo MBIILHO-TTPABOBUMHU, a60 aJMiHICTPATHBHO-
npaBoBUMU. ToMy ClIOJKMBYE 3aKOHOIABCTBO, HA HATII
MOTJIA/l, € KOMIIJIEKCHUM 3aKOHOJIABCTBOM, Y SIKOMY
3HAYHA YacTUHA TIPABOBUX HOPM MAa€ IUBIIbHO-
IIPaBOBUIl XapakTep. ¥ CBOIO Yepry, IPaBOBi HOPMU
KOMILJIEKCHOTO 3aKOHO/IABCTBA, SIKi PEryJooTh BiJl-
HOCUHU y chepi 3aXUCTy TPaB CHOKUBAYIB (MTOKYII-
I[iB TOBapiB, 3aMOBHUKIB POOIT ITOCJIYT), YTBOPIOIOThH
HOPMaTUBHY OCHOBY (DYHKITIOHYBaHHS BiZITIOBITHOTO
KOMIIJIEKCHOTO iHCTUTYTY CIIOKUBYOTO TTPaBa.
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Bucsimnena npobiema xapaxmepusyemocst akmyaivHicmio i Hazaionicmio i eu-
piwenns. Xoua cmpykmypi cnoxcusuozo npasa Oiivul adexeamio 6ionogioae nuwe
3axon Ykpainu “lIpo 3axucm npas cnoxcusauis”, aie i 6iH MAE 3HAUHI NPOPAXYHKU,
CIammsm K020 He MoJcHa damu 00HO3HAURY no3umueny oyinky. Tomy € 6azamo ne-
BUPILEHUX NPOOIEMHUX NUMANHD 3ACMOCYBAHHS CAMO20 3AKOHY, HAZANIOHICTb AKUX
0UCBUOHA 3 POIBUMKOM KOHCHIOMEPCHKOZ0 PYXY, NOSLBOI0 PAXIBUIE 3 NUMAND 3AXUCTY

npae CNONUBAUIB.
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Jlannas npobiema xapaxmepusupyemcs axmyaivHocmvio u 6e30miazameivHocmvio
ee pewenus. Xoms. cmpyxmype nompedumenvckozo npasa 6ojee adexeammo coomeem-
cmeyem monvko 3axon Yepaunvt “O sauwume npas nompeoumenei”, Ho u OH UMeem 3HalL -
menvhoie nedocmamiu. Cmamvpsam 3mozo 3aKoHa Heb3s 0amb 00HOZHAUHO NOUTMUBHYIO
OUEHKY, NOCKOTILKY CYUECBYEm MHOJICECTNE0 HePEUEHHBIX NPOOIEMHBIX 60NPOCOE NPU-
MeHeHus camozo 3aKona 8 Ycro8UsxX PA3GUMuUst KOHCLIOMEPCKO20 OBUNCEHUSL U NOSGILEHUSL
CNeUUamicmog no sauume npag nompeoumenel.

This problem is very actual in nowerdays. Facilitated the application of legal norms
more effective protection of violated rights and interests of citizens. Articles of the law
on consumer protection can not give unambiguous assessment. The law has significant
shertcomings. There are numerous unresolved issues of application of the law.

Hagiviwna 13 naucronaga 2010 p.
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A0 NPOBJIEMU YHIDIKALLII rOCNOAAPCbKOIO
TA ULUBUJIbHOTIO 3AKOHOAABCTBA
LLIOAO rOoCNOAAPCHKO- TA LIUBUJIbHO-NMPABOBOI

BIANOBIAAJIbLHOCTI

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 164-167

Posznsinymo npobaemy cnissionowenis locnodapcorozo ma Lluginviozo kodexcis Yi-
painu 6I0HOCHO 3aCMOCYBaNHs THCMUMYMY 6I0N068I0AILHOCTI, WO 3YMOBIEHO NOMPed0Io
800CKOHANCHNS 3AKOHO0ABCBA, UUBLILHOZO 1 20CN00APCHKO20 KOOCKCI8, 610 npomupiu
AKUX BUHUKAE HEGUSHAYEHICID Y 63AEMOGIOHOCUNAX (isuunux ocib, (isuunux ocié nio-
nPUEMYIE Ma 10PUOUUHUX OCIO.

3Biaroi, sk 6yJ10 BBeseHO B Ail0 Tocnogapebkmii
kosieke Yrpainu (nami T'KY) ta [luBinbHUN KOomeKrc
Yikpaiau (nani IIKY), Touarbes cynepeuku cepe Te-
OPETHKIB Ta MPaKTUKIB BI/IHOCHO TOTO, SIKUH KOJIEKC
€ “BaxnuBimum”. Ile 3yMOBJIEHO THUM, MO JIESIKI TT0-
JIOJKEHHS, SIKi MiCTSIThCS B 060X KOJEKCAX, € Cylleped-
JIUBYIMTL.

AKTyampHICTh I1IBOTO JOCJIMKEHHS TMOJATAE
B TOMY, IO Bifl IUX CyNEPEYHOCTEHN CTpaxkaac He
TiTPKYW MPABO3AaCTOCOBHA MPAKTHUKA, a i TOPYIIY-
I0ThCst TIpaBa Gi3MUHUX Ta OPUANIHUX 0cib. Tomy
npobyieMa BPeryJIioBaHHs IIbOT0 IHCTUTYTY 3a 060-
Ma KOJIeKCaMH1 € HaraJbHIUM Ta HeOOXiAHUM TTHTaH-
HSIM.

Jeranpanit anaiis noaoskenb IKY ta IIKY cBizg-
YKTh, MO 00M/BA KOAEKCH, AKi CTOCYIOTHCSA 30UTKIB
Ta HeycToliky, mTpady i 1meHi, € HaibiIpII cynepey-
JIMBUMHE Ta OTPEOYIOTH YAOCKOHAJIEHHSI.

TTosokeHHsT 000X KOJEKCIB y MHUTaHHI 3aCTOCY-
BaHHS IHCTUTYTY 30UTKIB:

e TI0-TIepIiie, BU3HAYAIOTH 1X Pi3HE PO3YMIHHS,;

e TI0-/IpyTe, BCTAHOBJIOIOTH Pi3HUH CKIIAI.

Jlo mepouaikis IIKY moskHa BijgHecTn te, 1o BiH
He PO3KPUBAE 3MICTY CKJIAJOBUX 30UTKIB, 110 3HAYHO
YCKJIAJIHIOE 3aCTOCYBAHHS BIiAITIOBITHUX IOJIOKEHb
Ha MPAKTUIl i HETATUBHO BILUINBAE HA 3aXUCT IPaB
Ta iIHTEpeciB MOTEPIIJIOL Bi/l TOPYIIEHHS CTOPOHH [8,
77].

I'KY 4acTKOBO PO3KPUBAE MOHATTS CKJIAIOBUX
36UTKiB, 0 1011IABHO Oy10 6 3pobutn i B ITKY.

Jlo mosutuBHnx MmoMenTiB 'KY MmoskHa BigHecTn
Te, 10 BiH GBI YiTKO PO3IMUCYE YMOBU i MOPSALOK
BifIIKOAyBaHHST 30UTKIB, 10 Aa€ 3MOry CyO'eKTam
MTPaBOBIJTHOCUH Ta U Cy/ly OPIEHTYBATUCS Y CHIPHUX
CUTYaITisIX.

VY wmizomy K 00MaBa KOJEKCH MICTSATh CYTTEBI
KOJIi3il y mUTaHHI 3aCTOCYBAaHHS IHCTUTYTY 30UTKIB,
[0 HEraTWBHO BIJIMBAaTUME Ha ITIPABO3aCTOCOBHY
npakTuky. [Tosusay y cyai Oyze obuparu mpouesypy
BIIMIKOyBaHHS 36UTKIB 32 THM KOJEKCOM, 32 SIKUM
36UTKiB BUXOANUTHL Oinbine. Bixnosizau ke 6yme
HAroJIOIyBaTh Ha 3aCTOCYBAaHHI IHIIOTO KOJEKCY.
I suaiiT “3os0Ty cepenuny”, stika 6 BiAmoBigana 3a-
KOHY, 6y/ie iysKke He TPOCTO.

I'KY mictuTh cuctemMaTu30BaHi TOJIOKEHHS I10-
JI0 BIJITIOBIZIAJIBHOCTI 3a TOPYIIEHHST y cdepi rocro-
JapioBaHHA. Y 3B'M3Ky 3 1uM Oyjie JOIIbHUM PO3-
MEKYBAHHS [IPEIMETa PETY/IIOBAHHS 000X KOIEKCIB, a
TaKOX BiJiloBiiHA Ko/udikaltist mososkenb [IKY, 1o
CTOCYETHCS IIUBIIBHO-TIPABOBOI Bi/IITOBI/IATBHOCTI.

Y 3B’sI3Ky 3 TIUM Y3TO/KEHHS MTPAaBOBUX HOPM
PO 30UTKU 000X KOJIEKCIB € HAraJbHOIO IOTPebOIo.
TTososkeH st TIPO 30WTKW CJTi/T BUJIYYUTH 3 OJTHOTO 13
kojiekciB. [Ipu niboMy iHINNK KOAEKC CIijl TOTTOBHU-
TU paIliOHATbHUMU TTOJIOKEHHSIMHU, AKi B HbOMY BiJl-
CYTHI.

Paszom i3 BimmikomyBaHHsM 30UTKIB ocoba, sika
HOPYIIUIIa rocnofapchke 30008’ g3aHHs 200 IpaBuIia
3/IIMCHEHHS TOCIIOAAPChKOI JIiSTBHOCTI, Ma€ CIijia-
TUTH CTOPOHI, MpaBa sSIKOI MOPYyNIeHo, mTpadHi caH-
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kuii. To6To y mpaBonopymHrKa BUHUKAE TaK 3BaHa
mTpadHa Bi/IMOBiIaTbHICTb.

[lITpadna rocrnomgapchbKo-mpaBoBa BiMOBiIATb-
HICTh BiAPi3HIETHCA Bi BiALIKOAYBaHHS 30UTKIB
HacaMIiepesl THM, 1[0 BOHA BUKOHYE KapaJbHy abo
mucuILiinyiouy GyHkiio. [ocmomapebke 3aK0OHO-
JIABCTBO BCTAHOBJIIOE MITPadHy BiMOBIIAIBHICTD
I[OJI0 TUX BUJIB TOCIIOAAPCHKUX IIPABONOPYIIEHb,
3a BUMHEHHS AKMX 0 Cy6'€KTIB TOCHOAapChKUX
BiZIHOCWH JIOiNIbHO 3acTocoByBaTu Intpacdui (Ka-
paJibHi) €KOHOMIUHI caHKIlii. Po3mip i€l BignoBi-
JAJIBHOCTI 3arajioM 3aJIe;KUTh Bijl CTYTIeHs cepiios-
HOCTi TOCIIOZIAPCHKOTO MPABOMOPYIIEHHS, a He Bijl
CYMHU 3aBJaHOTO KpeAMTOpPOBi 30uTKYy. Kpim TOTO,
mrpadHa BiIMOBIIAJIBHICTD MOKE 3aCTOCOBYBATHUCS
“rionan 3aBjani 36UTKU”, K10 3aKOHOM ab0 0TO-
BOpOM He Bu3HaueHo inme. [Itpadna Bianosinaib-
HiCTh 3aCTOCOBYETHCS 3TiJTHO i3 3aKOHOJABCTBOM Y
BUTJIA/L IITPAGHUX eKOHOMIUYHUX CAHKIII [4, 325—
327]. Hi cankiii BCTaHOBJIECHI, K ITPaBUJIO, HOPMa-
TUBHUMU aKTaMHU, 1[0 PETYIIOIOTh OKPEMi BUU TOC-
MMOJIapChKUX BiIHOCUH (ITOJIOJKEHHS ITPO TTOCTABKU
MPOAYKITi 1 TOBApPiB, TPAHCIIOPTHI KOJEKCH 1 CTaTy-
TH Ta iH.).

3arasibHe MOHATTS TpadiB K BiAMOBIIATbHOCTI
y TOCHMOJAPCHhKUX BiHOCHHAX BU3HAYA€ 3aKOHOA-
Betb: “IlITpachoM BU3HAETHCS BU3HAUYEHA 3aKOHOM
abo JI0TOBOPOM TPOIIIOBA CYMa, SIKY GOP/KHUK TTOBH-
HeH CIJIATHTH KPETMTOPOBI B pa3i HEBUKOHAHTHS ab0
HEeHAJTeKHOTO BUKOHAHHS 3000B’sI3aHH, 30KpeMa B
pasi npocTpouents BukoHanus” |3, 397].

[Iposimm nopisusuust I'KY i IIKY, pominbaum
6yJs10 6 3a3HAYNTH, 10 B 000X KOJEKCAX iCHYE pi3He
PO3YMIHHS 1 TIIyMadeHHs HeyCToHKU. A came 31 3Mic-
Ty c1. 549 IIKY Buruiusae, mo mrpad i neHs Bucry-
MafoTh AK BWAOBI MOHATTA i 00’eaHaHi POAOBUM
MOHATTSIM HeycTolika [2]. Boguouac ct. 549 1KY
Berymae y npotupiuus 3i ct. 230 T'KY, 3i 3micTy skoi
BUILJIUBAE, IO MTpad i IeHs He € PI3HOBUIAMU HEYC-
TOWKHU, a MAIOTh caMOCTiiHUN xapakTep. [Ipu 1ibomy
vHopmu ['KY He MicTATh BU3HAUEHHST HEYCTOWKHU 5K
caMocTiitHOTO BUAy caHkitii. [IpoTe MoxanBO TIpm-
MYCTHUTH, O TBEp/a cyMa abo KPaTHICTh 0 CyMuU
3000B’sI3aHHS 3 TUM BUAOM IITPaHUX CAHKIIIH, 110
B cT. 230 I'KY, nosnavyaioTbcst Ik HEYCTOMKA, SIKIIO
MaTH Ha yBa3i Te, Mo mTpad i meHs He BCTAHOBIIO-
I0TbCA Y TBEP/Iill CyMi, a IPUHIIUIT KPATHOCTI mTpad-
HUX CaHKI[I MOMKIUBUM, 3rigHO 3 4. 2 cT. 546 1KY,
SK IHITAH BUJT 3000B I3aHHS.

Ha cboroani icHyioTh po36iKHOCTI y BiAIOBiA-
HOCTI Ti/I3aKOHHUX HOPMAaTHUBHO-TIPAaBOBUX aKTiB
3akoHaM. Y CraryTi 3ai3HUIb YKpaiHU B pPO37iJi
VII cr. 127 nepenbadeno, mo mrpad MoxKe CTAryBa-

THCS y KpaTHOMY po3Mipi, ase 1e cynepeunts [[KY,
B SIKOMY 3a3HAUAETHCS, IO MTPad CTATYETHCS JTUIITE
B MPOIEHTaX. Y pe3yabTaTi MOPIiBHAIBHOTO aHATI3Y
MOJKHA 3pOOUTH BUCHOBOK, 1[0 MOHATTs “mrpady” B
CraryTi 3aymi3HUIe YKPAiHU CJIil 3aMiHUTU TTOHST-
TSIM HEYCTONKA, i TAKUM YMHOM MOKJIMBO YHUKHYTU
X PO36IKHOCTET.

[TpornonyeTbes it HEYCTOMKOIO PO3YMITH TBEP-
ay cymy abo KpaTHiCTh M0 CyMH 3000B sI3aHHS.
[Itpadp — oxmn i3 BuAiIB mWTpadHUX CAHKINH, 110
O0OUYHMCITIOETBCST Y BIJICOTKAX BiJl CYMH HEBUKOHAHOTO
30608’ a3anns. IleHeo € mrpadHa caHkiis, 1o 06-
YUCJIOETHCS Y Bi/ICOTKAX BiJl CyMM HECBOEYACHO BU-
KOHAHOTO TPOIITOBOTO 3000B’SI3aHHST 32 KOJKEH JIEHD
MPOCTPOYEHHS BUKOHAHHS.

Ortixe, Ha BiZIMiHY Bijfl rocrogapchbkoi mrpadHoi
BiIMOBIZIATTBHOCTI, STKA MOJKe CTATYBATHUCS TIbKU Y
IpoIoBiil hopmi, IuBiIbHA TITpadHa BiAMOBIIAb-
HiCTh MOJKe OYTU peasizoBaHa i MUISIXOM CTATHEHHS
3 BUHHOI CTOPOHU MaliHa.

[ly:ke BaKJIMBUM € TMTAaHHA BU3HAUEHHS PO3-
Mmipy mmrpadHux cankiii. Ileit posmip moxke 6yTh
BU3HAYEHO AK Y 3aKOHi, Tak i B sloroBopi. Ha Bijgmi-
HY B/l BUBHAYEHHs PO3MIPY 3aIO/isTHUX 30UTKIB, /e
JUIOTH OIIHOYHI KaTeropii, mrpadHi CaHKIlii CTPOTO
NpUB’sI3aHi 0 CyMU HEBUKOHAHOTO 3000B s3aHHS,
JIHIB TIPOCTPOYEHHS, BiJICOTKOBOTO CITiBBiIHOIIEH-
Hs. 3a 3araJbHUM TIPaBUJIOM, SKIO 3aKOHOM BU3-
Ha4eHo po3Mip IITpapHUX CAHKINH, 3MiHUTH HOTO
3a TIOTO/IKEHHSIM CTOPIH He MOJKHA, TaKi 3MiHW BBa-
JKAaTUMYThbCS HiKUYeMHUMH. Tak, 3a HeBUKOHAHHS
TPOIIOBUX 3000B’sI3aHb TIATHUKY TPOIIOBUX KOIII-
TiB CITAYYIOTh HA KOPUCTDb O/IEPKYBaviB IIUX KOIII-
TiB 32 IPOCTPOUYEHHS TJIATEXKY MEHIO B PO3MIpi, 110
BCTAHOBJIIOETHCS 32 3TO/IOI0 CTOPiH. AJjie, BiAIOBI/-
HO 710 3akoHy Ykpainu “IIpo BianoBiganbHICTh 32
HEBMKOHAHHSI IPOIIOBUX 3000B’A3aHb”, 1[5 MeHs He
MOsKe TIePEBUILYBATH MOABIIHOI 00/IIKOBOI CTaBKU
Hamnionanbaoro 6anky Ykpainu, 1o fisiia y nepio,
3a SIKUH CTIJIauy€EThCS TTeHSI.

Heycroiika ta mrpad, sKi, 1o CyTi, € OHUM BH-
oM TITpaHUX CAHKITINH, MOXKYTb CTSITYBaTHCS Y
Bi/ICOTKOBOMY BiJTHOTIIEHHI /10 CYMW HEBUKOHAHOI
yacTHU 3000B’s3aHHs a00 B NEBHIA BU3HAYEHIN
IPOMIOBIH cyMi, a00 Y BiICOTKOBOMY BiJHOIIEHH] 10
cymu 3000B’s13aHHsT HE3aJE€KHO Bl CTyTEHsT HOTO
BUKOHAHHS, 260 Y KPaTHOMY PO3Mipi 710 BApTOCTi TO-
BapiB (pobiT, mocayr). Posmip HeycToiikn Ta mrpady
HE 3JIeKUTD BiJl TEPMIHY ITPOCTPOYCHHS BUKOHAHHS
3060B’I3aHHS.

[Tens mMoske cTATYBaTUCS TIJTBKU Y BiICOTKOBOMY
BiZIHOIIEHH] [I0 BAPTOCTI HEBUKOHAHOTO 30008’ sI3aH-
HS 32 KOXHUU JieHb TpocTpodyeHHs. OTxke, po3Mip
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TeHl TIPSAMO 3aJIeKUTh BiJl TEPMiHY TTPOCTPOUYEHHS
BUKOHAHHS 30008’ sI3aHHS.

SAx yke 3azHauasocsd, po3Mip MTpadHUX CaHK-
L[l BCTAHOBJIIOETHCS 3aKOHOM ab0 gorosopoM. IIpu
I[bOMY 3aKOHOM BCTAHOBJIIOETHCS PO3Mip MITpadHIX
CAHKIII /171 KOHKPETHOTO BU/TY TOCTIOIAPCHKUX TIPa-
BOBIJTHOCHH: OYAiBHUIITBO, MMOCTaBKa, JAOTPUMAHHSI
CTaHJIAPTiB, HOPM 1 TIpaBuUJI, (piHaHCOBA TA TIOJIATKO-
Ba JIMCITUTIJIIHA TOTIO. 3aKOHOM HE BCTAHOBJIIOIOTHCS
3arajibHi BUTAJKKW CTSITHEHHS INTPapHUX CAHKILIM.
Orxe, ko mrpadHi caHKIll He TepeadadeHo ciie-
IiaJIbHUM 3aKOHOM 260 KOHKPETHUM JIOTOBOPOM, 110~
Tepriia 0coba He MOKe BUCYBATH JI0 TIPABOTIOPY IITHMU-
Ka BUMOTY TIPO iX cTsarHeHHs. OHAK 3 ITHOTO TTPAaBUJIA
€ BunaTKu. Y. 2 c1. 231 T'KY Mae yHiBepcambHUIT Xa-
pakTep MO0 CTATHEHHS mTpadHuX cankiii. [Ipote
111 HOpMa 3aCTOCOBYETHCS, IKIO Y TTPABOBITHOCHHAX
€ Tak 3BaHuil MyOiYHUI eJIeMEHT, a caMe: SIKIIO I10-
PYIIEHO Tocoapchbke 300608 s13aHHsI, B AKOMY X04a 6
OJIHA CTOPOHA € Y6’ €KTOM TOCTIOIAPIOBAHHS, 1[0 Ha-
JIESKUTD JI0 JIEPIKaBHOTO CEKTOpPa eKOHOMIKH, abo 1mo-
PYIIIEHHS OB si3aHe 3 BAKOHAHHAM JICP;KaBHOTO KOH-
TpakTy, abo BUKOHAHHS 30008 s13aHHs (PiHAHCYETHCS
3a paxyHok Jlep:kaBHoro 61o/KeTy YKpaiHu 4uu 3a
PaxyHoOK jiep:kaBHoro kpeauty. [lITpadni cankiiii 3a-
CTOCOBYIOTBCS, SIKIIO 1HIIIE He MepeadadeHo 3aKOHOM
YW JIOTOBOPOM, Y TAKUX PO3Mipax:

® 3a TOPYIIEHHS YMOB 3000B’SI3aHHSI IOJI0
SKOCTI (KOMILJIEKTHOCTI) ToBapis (poobit, moc-
JIYT) CTATYEThC MTpad y po3Mipi ABAAISATH
Bi/ICOTKIB BapTOCTi HESIKICHUX (HEKOMIIJIEKT-
HuX) ToBapis (pooiT, HOCIyT);

e 3a TIOPYIIEHHS CTPOKIB BUKOHAHHS 3060B’s-
3aHH4 CTATYEThCA MeHd B po3mipi 0,1 BizcoTka
BaprocTi ToBapiB (PobiT, MOCTYT), 3 AKUX JI0-
IIYIIEHO IMPOCTPOYECHHS BUKOHAHHA 32 KOXK-
HUU JIeHb TTPOCTPOUYEHHS, a 32 MPOCTPOUYCHHS
MOHAJ] TPUAIATH [HIB [OJATKOBO CTSTYETHCS
mrpad y po3Mipi ceMH BiICOTKIB 3a3HaYEHOI
BapTOCTI.

OCKiJIbKM HEyCTOWKa He 3aJIe)KUTh BiJl TEPMiHY
TIPOCTPOYEHHST BUKOHAHHS 3000B’SI3aHHS, Hapaxy-
BaHHS IUX MITPAGHUX CAHKIIHN 3/IIIICHIOETHCST OHO-
pasoBo.

HapaxyBanns4 meHi 3a TpOCTPOYEHHST BUKOHAHHST
3060B’s13aHHS, SIKIIO iHINE HE BCTAHOBJIEHO 3aKOHOM
ab0 JI0rOBOPOM, IIPUIUHAETHCS YePe3 IIiCTh MiCSLIB
BiJI JIHs, KOJIM 3000B’sI3aHHS MaJsio 6yTH BUKOHAHO.

STk 32 HEBUKOHAHHS ab0 HEeHaJIesKHe BUKOHAH-
Hs1 3060B’A3aHHA BCTAHOBJIEHO MITPadHi CAaHKIII, TO
36UTKHM BiANIKOAOBYIOTbCS B YaCTHHI, HE MOKPUTI
My caHkiismMu. Kpim toro, sakoHoM abo 10TOBO-
POM MOXKYTb OyTH TIepenOaveHi BUITAKH, KOJIU:

® [IOTYCKAETHCS CTITHEHHS TiTbKU IMTpadHUX
CaHKITIN (BUKJTIOUHI TITpadHi CAaHKIIii);

e 30UTKM MOKYTh OyTH CTATHYTI B IOBHIN cyMi
TToHaJI MITpadHi CAaHKIII;

e 32 BUOOPOM KpeauTOpa MOKYTh OYTH CTATHYTI
abo 36uTkH, abo mrpadui cankii (assTepHa-
TUBHI 1TpadHi cCaHKIlii).

VY pasi, gknio HanexxHi 10 criati mrpadHi CaHK-

il HaAMIpHO BEJMKI MOPIBHAHO i3 36MTKaMU Kpe-
JINTOPA, CYJl MA€E MPABO 3MEHIIIUTA PO3MIp CaHKIIIH.
[Tpu 1boMy Mae OyTH B3sITO /10 yBaru: CTyIiHb BU-
KOHaHHS 300608’ 13aHHs GOPKHUKOM; MallHOBUH CTaH
CTOpIiH, AKi 6epyTh ydacTb y 3000B’13aHHi; He JnIIe
MaiHOBI, a 1 HII iHTEPecu CTOPiH, 10 3aCTYyTOBY-
IOTh Ha yBary.

Cmnata mrTpadHUX CaHKINA 32 HEBUKOHAH-
Ha ab0 HeHale)KHE BUKOHAHHS TOCMIOAAPCHKOTO
3060B’13aHHSA He 3BITbHSIE GOPKHUKA Bijl BUKOHAHHS
3060B’13aHHs B HATYPi, KPiM BUMA/KIB, mepeabade-
Hux y 4. 3 cr. 193 TKV.

OTske, mpobIieMy CITiBBiTHOTIIEHHST Ta TIPOTUCTAB-
genns I'KY ta IIKY mono 3acrocyBaHHs iHCTUTYTY
BiIMOBIZIAJIBHOCTI MOKHA BUPITIIUTH TaKUM YUHOM:

e TIO0-TIeple, IOJIOKEHHS IIOJ0 3aCTOCYyBaHHS
iHCTUTYTY 30MTKIB B OJIHOMY 3 KOJEKCIiB CJIijl
BUIAJIUTH, A IHIIUH JOTIOBHUTH PallioHATbHU-
MU TI0JIOKEHHSIMU TIPO 30U TKH;

e To-/pyre, yHidikyBatn mosoxkerHs [KY Tta
HKY 1momo moHATh HEYCTOWKH, MITpady Ta
neni; gxi o6’equani B IIKY pomoBuM mOHSIT-
TSM HeycToliKa, mo cynepeunth ['KY, ne mi
TTOHSATTSI BU3HAYAIOTHCS SIK OKPEM;

® [I0-TpPeTE, Ii/[3AaKOHHI HOPMATUBHO-TIPABOBI
aKTH MIOJI0 Bi/IMOBI/IaJIbHOCTI ITPUBECTHU Y BijI-
noBizHicTh g0 [IKY. A came B c1. 127 posn.
VII Craryty 3amisHuilb YKpaiHM IOHSATTS
“mrpad” caig 3aMiHUTA TTOHATTAM “HEYCTOMN-
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NMOHSATTA TA OCOBJIMBOCTI AAMIHICTPATUBHOI
BIANOBIAAJIbHOCTI HEMOBHOJIITHIX:

TEOPETUKO-NPABOBI MTUTAHHA

Humni, ko BigbyBaoThes MaciuTabHi i MBUAKL
MPOIIECH COIIaTbHO-€EKOHOMIUHUX 1 IO TUIHUX 3MiH
y CYCIIJIBCTBI, 0COOIUBO BaXKKO JIOBOAUTHCS MOJIOJ
3 11 111e He CTAJIUM CBITOIJISI/IOM, PYXOMOIO CUCTEMOIO
IHHOCTEM.

BcranosiieHHs IpaBOBUX IIPUIICIB caMo 110 co0i
He Moyke 3a0e3MeYnTH CTaH 3aKOHHOCTI Ta MPaBOIo-
paznky. ITorpiGen MexaHisM AepKaBHOTO MPUMYCY
aist 3a0e3nedeHHs BUKOHAHHS HOPMATUBHUX IIPH-
MUACIB, OJIHUM i3 BUJIIB SIKOTO € IOPUANYHA Bi/IIOBI-
nanbHicTh. KoskHa moauia 30008 13y €ThCs y3rOAUTH
CBOi BUMHKU 31 BCTAHOBJIEHUMU HOPMAMH B CYCITiJTb-
CTBi, i TTOBUHHA YCBIJIOMUTH MOKJIUBICTh HACTAHHS
HETaTUBHUX HACJI/IKIB Y BUTIQIKY TOPYIIEHHS IIHOTO
30608’ a3amHsa. Came 11e 3yMOBJITIOE iICHYBaHHS TAKOTO
CYCIHIJIBHOTO ABUIIA, K BiJIIOBIAIBHICTD [2].

AmiHicTpaTUBHA BiATIOBIZIAJBHICT CTAHOBUTH
ocoOMBMIT  BUZA OPUAUYHOL  BiANOBIZAJIBHOCTI.
B ropuanuniit sitepatypi npobiemaM aaMiHicTpa-
TUBHOI BiJIOBIZIAJIBHOCTI TPUJLJISAJIOCH Ta HPUILi-
JISETHCS YMMAJIO yBaru. ¥ TIpaisx, omyOJiKoBaHUX
B 60—80-x porax mmnysoro cropiuug (/. M. bax-
pax, I. O. Tamaran, 1. I. Bepemeenko, b. M. Jlazapes,
A. €. Jlynpos, H. I. CamumieBa, M. C. Cryzenikina,
JI. JI. TTonios, A. I1. Ileprin Ta iH.), 6yJ10 PO3IJISIHYTO
ii mMaTepiasbHi Ta mpollecyaibHi acIeKTH, OOIpPyH-
TOBAHO TIPOITO3HIIiT 3 PO3BUTKY 3aKOHO/IABCTBA PO
aZMiHICTpaTHBHI IPOCTYIIKH, 6arato 3 SKUX CKJIAJIM
TEOPETUYHY OCHOBY KOAMOIKAIlii YUHHOTO 3aKOHO-
JlaBcTBA. Y 3a3HAYEHWX TMPAIIX OBOJI JI€TAaJbHO
BUCBITJIEHO 3arajbHi MHUTaHHA aJMiHICTPATUBHOI
BI/IMOBIZIAZILHOCTI, HA/[AaHO PEKOMEHIAllil I/ TpaK-
TUYHUX MPAIiBHUKIB, 5IKi 3aCTOCOBYIOTH 3aKOHO/IaB-
CTBO IIPO aJIMiHICTPaTUBHI NpocTynKu. TeopeTnyHi
TOJIOJKEHHS, 10 MICTATHCS B HUX, Ta iXHE OOIPYHTY-
BaHHS He BTPATUJIM CBOTO 3HAYEHHS I 10CI.

Cepest BYUECHUX CYyYaCHOCTI, SKi 3aliiMarOThCs TPO-
6JeMaMM aIMiHICTPaTUBHOI BIAIOBIIAIBHOCTI, IEpe-

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 168-172

JycimM HeoOXiHO HasBaTH TaKuX, ik B. B. ABep’saHOB,
0. II. Buraxk, A. C. Bacuinbes, 1. I1. TomocHiuenko,
C. T. Tonuapyx, €. B. [lozin, B. B. 3yii, JI. B. Kosauib,
P A. Kamoxnnii, A. T. Komsok, B. K. Kosmnakos,
. M. Jlyk’suens, B. @. Oupumiko, O. 1. Ocranen-
ko, M. M. Tumienxo, B. K. lIkapyma, B. O. Illampaii
Ta if.

Bupimennam marepialbHUX Ta TIPOIECyaTbHUX
npobyieM  aAMiHICTPATHBHOI BiANOBiZAIBHOCTI He-
MOBHOJITHIX (pparmMeHTapHO 3aiiMasach repeBa’kHa
OLIIBIIICTh YYEHUX Y Tajly3i aMiHICTPaTUBHOTO TIpa-
Ba. OmHak OiJBbII TIOCIIIOBHO 1[I MUTAHHS JOCJIi/I-
skyBasch O. B, Anapeesoio, O. M. bBanaypxkoio,
. JI. Bopoxinuwm, 1O. I1. butsikowm, 1. I1. Tonochiuen-
koM, €. B. loxinnm, . M. Ksitkoio, P. A. Kamox-
numM, B.K. Kosmakosum, {.10. KonaparbeBum,
JI. B. KoBanem, C.II. Koreneituykom, M.II. Jle-
rerpkuM, O. I. Ocranenkom, C. I. IToBosorpkowo Ta
M. M. TumieHKOM.

Bozamouac, okpemMe IOCHIKEHHs 3 TPOOJEMHIX
MMATaHb aIMIHICTPATUBHOI BiMOBIIAJIbHICTh HEITOB-
HOJITHIX Tak i He Oys0 mposenene, Giibiia ysara
MPUIiTsIach MPOoMiTaKTUUHIN (TToTIepe/IKyBaIbHii )
JUSITBHOCTI TIPABOIIOPYIIeHb, SIKi BUMHIOIOTHCS He-
MTOBHOJITHIMU. 3a3HAYE€HUM 3yMOBJIOETHCST YAOCKO-
HaJIEHHS TEOPETUKO-TTPABOBUX 3aCa/l aJIMiHICTPaTHB-
HOI BIiJITOBITAIBHOCTI B IIJIOMY Ta HETOBHOJITHIX
oci6 gk crhemiaabHUX Ccy0’€KTiB aaMiHICTPaTUBHOI
BIJIIOBiZAMBHOCTI 30KpeMa. PosrisiHeMo 0cob.im-
BOCTI aJIMiHICTPATUBHOI BiJIIOBIZIAILHOCTI HEIMOB-
vomitHix. Chmix 3asHauntu Te, mo dynHHui KrAll
He JIa€ BU3HAYEHHs a/IMiHICTPATUBHOI BiIIIOBia/Ib-
HOCTI, He3Baskaioun Ha Te, 110 Imasa I #ioro 3araib-
HOI YaCTMHM Ma€ Ha3By “AJIMIHICTPATUBHI IIPABOIO-
PYIIEHHS 1 a/]MiHICTpaTUBHA BiZNOBifaTbHICTD . Bin
siie 0OMeKYETbCS BKa3iBKOIO TIPO Te, 1O Mipoio
aJIMIHICTPATUBHOI BIJIMOBIIAJIBHOCTI € ajMiHiCcTpa-
TUBHE CTATHEHHS, SIKe 3aCTOCOBYETHCST 3 METOIO TTe-
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PEBUXOBAHHS 0COOH, sIKa BUMHIJIA aIMiHICTPATUBHE
[IPABOIOPYIIEHHS, 1 3a1100iraHHsI BUNHEHHIO [IPABO-
nopymiens. Bapro nmorogauTucsk 3 xymroio K. C. Besb-
CBKOTO, IKUI 3a3HaYaE, 10 “IUIST TOTO 1100 IMOHSITTS
BUKOPUCTOBYBAJIOCA B CYCHIJIBCTBI  eeKTUBHO,
3amaM siTOBYBAJIOCh JIIO/IbMU, CTAaBAJIO YaCTKOIO 1X
IPaBOCBiZIOMOCTI, HOMY MOTPIGHO AaTH BU3HAYEHHS
y 3aKOHOZaBYOMY akTi”. Sk HacJi/I0K, BiICYTHICTD
3aKOHO/IABYOTO BU3HAYEHHS TOHATTS aAMiHicTpa-
TUBHOI Bi/IMOBI/IaJIbHOCTI MTOPOJIKYE KBaBl MUCKYCIi
cepeJl HayKOBITIB MOJI0 MOTO CYTHOCTI Ta 3MICTY, TTPO
1[0 CBITYNUTD HASIBHICTH 6araTbOX TOUYOK 30PY 3 IIbOTO
TTPUBO/LY.
¥ HaykoBili JiTepaTypi MPOMOHYIOTHCS Pi3HI BU3-
HAueHHST TOHATTSA aJMIHICTPATUBHOI BiATIOBIAIb-
HOCTI, IIpOAHAII3yBaBIIN SIKi, MOKHA 3POOMTH Taki
BUCHOBKI:
1) agmiHicTpaTUBHA BiAMOBIIAJBHICTD PO3TJISI-
NAEThCS SIK: MiTBHICTD TOJ0 3aCTOCYBAHHSI

AJIMIHICTPATUBHUX  CTATHEHb; crenudivHa
(hopma HeraTMBHOTrO pearyBaHHS; PI3HOBU/]L
IIPaBOBI/IHOCHH;

2) 32 OCHOBY HaBeJleHUX Bullle JediHimiii aju-
MiHICTPATUBHOI BiAMOBIIAJILHOCTI HAYKOBITI
6epyTh /ABI OCHOBHI O3HAKHW: a[MiHICTpaTHUB-
HUH MPOCTYTIOK Ta a/IMiHICTPATUBHE CTSITHEH-
HST;

3) TpaauIiiiHO aJMIHICTPaTUBHY BiTIOBiIAJb-
HiCTb ITOB’SI3YIOTb i3 3aCTOCYBAaHHSM ITPUMYCO-
BUX 3aXO/iB, POSIUISAAIOTH 11 SIK mepegbadeny
CAHKI[iSIMU TIPAaBOBUX HOPM PEAKINiIO0 Ha TIpa-
BOIIOPYIIIEHHS i 3/[IICHEHHS CAaHKITIN;

4) TOHSTTS “afMiHiCTpaTUBHA BiJIOBIATBHICTD”
HE CJIiJI 3BOJIUTHU JI0 TIOHATTA “aJIMiHICTpaTUB-
He crarHeHHsa”. OCKUIbKU aJIMiHICTpaTUBHA
BIIIOBIIAJIBHICTD BKJIIOUAE TaKl €JIEMEHTH, SIK
JepsKaBHUI oCcy/ [Aill i ocobu, sika ixX cKoia,
i 3aCTOCYBaHHS JI0 MOPYITHUKA 3aXO/liB, BU3-
HAUEHNX CAHKIIIEIO TIOPYIIEHOI CTATTi 3aKOHY,
TOOTO aAMIHICTPATUBHOIO CTATHEHHSI;

5) BBaxkaeMo Oe3IACTABHUM BM3HAYCHHS ajl-
MIHICTPATUBHOI BIJIITOBIIATBHOCTI K TaKoi,
sdKa HACTA€E 3a TOPYIIEHHS HOPM aJMiHiCTpa-
TUBHOTO TIPaBa, OCKIJTbKM HOPMU aJIMiHICTpa-
TUBHOTO TIpaBa PETYJIOIOTh ii TOPSIIOK yT-
BOPEHHSI Ta TIPaBOBE CTaHOBHUINE CyO'€KTiB
NIepKABHOTO YTPaBJiHHA; (GOpMH i MeToau
YIPaBJIHCHKOI JiSIJIBHOCTI; IMPOIEAYyPY IPO-
XO/UKEHHS JIePsKaBHOT CJIysKOHM; yTIpaBIiHHS
OKPEMUMH TaJIy35IMU TOIII0;

6) BBaKa€MO HEOOIPYHTOBAHUM  BU3HAYEHHSI
AJIMIHICTPATUBHOI BIJINOBIANIBHOCTI 5K 3a-
CTOCYBaHHS JI0 TPaBOTIOPYIIHUKIB JIUIIE ajl-

MIiHICTPATUBHUX CTSTHEHb, OCKIJTbKU B TIepe/I-
6auennx KnAIl Bumagkax MOKYyTh BJKHBAaTHCh
3axoan BruBy (ct. 13, 15), sKi 10 CcyTi He €
aIMIHICTPATUBHUM CTSITHEHHSIM.

Il yac qocisKeHHs CyTHOCTI /IMiHICTPATUBHOI
Bi/IMOBI/IAJILHOCT] BYEHI BUOKPEMJIIOIOTH Pi3HY KiJib-
KicTb 1i o3uak. Hanpuknaz, O. I1. Asboxin Buokpem-
Jo€ BiciM criennpiyHUX O3HAK aMiHICTPATUBHOI
BijnosinanpHocTi [3, 282-283], B. K. KosnakoB —
HIiCTh OCHOBHUX 1 1IiCTh IoXianux |4, 289, 291-292],
JI. B. KoBasib — cim [5, 125-128], . H. baxpax,
I. O. lanaran, /[. M. Oscsauko, /I. M. JIyk'saaenp —
mw'arth [6, 57; 7, 130—132], M. C. Crynenikina — 4o-
tupu [8, 7|, 10.C. Pabos — tpu [9, 72|. IIpo-
aHaIi3yBaBIIM HaBeAEHI O3HAKU OCOOJIUBOCTEI
aIMIHICTPATUBHOI BIiIMOBIIAJTBHICTD, MOXKHA IATH
TAaKUX BMCHOBKIB: ITO-IIEpIIle, TepeBakHa OLIbIIiCTh
(1o 80 %) 3 1UX 03HAK BUKOPUCTOBYETHCS BUCHIMHU
JUIs BU3HAYeHHSI 0COOJIMBOCTEN aiMiHiCTpaTHBHOI
BI/IITOBIJIAJIbHOCTI; TIO-/Ipyre, HEAOIIJIbHUM € Bifl-
HECEHHH /IO CIeliaJibHUX O3HAK aJMiHICTPaTUBHOI
BI/IMIOBIZIAZIBHOCTI TaKWX, SK: ) MiK opraHaM# Jiep-
JKABHOTO YIpaBJiHHSA (TI0CAJ0BUMHU 0cObaMM), TI[0
HaKJa/1al0Th a/IMIHICTPATUBHI CTATHEHHS, i MPaBO-
MOPYITHUKAMM BIJICYTHI BITHOCHMHU TIiIIIOPSITKOBA-
HocTi; 6) azMmiHicTpaTMBHA BiANOBIAAILHICTH Ma€
pPENpecUBHUI XapakTep; B) MeTa aJMiHiCTPATUBHOI
BITIOBiIaIBHOCTI TIOJISITA€ Y BUXOBaHHI 0cOOU B Iyci
JI0/iep>KaHHs 3aKOHIB, TIOBATH /IO TIPABUJ CITIBKUTTS,
3arobiranHi 34iCHEHHIO HOBUX IIPOCTYIIKIB, OCKLJIb-
KU BOHU XapaKTepHi 1 /7 IHMWX BU/IIB I0PUNIHOI
BIAIIOBIIAJIBHOCTI. BBajkaeMo MOLIJIBHUM [0 Clle-
MiaThHUX O3HAK aJIMIHICTPATUBHOI Bi/IMTOBIIATbHOCTI
BIIHECTHU TaKi, SIK:

1) anmMmiHicTpaTHBHA BiIIIOBIIATTbHICTD BUCTYIIAE,
3 0J[HOTO GOKY, SIK HEOOXIHUN eJIeMEeHT MeXaHi3My
JIePsKaBHOTO yIPaBJiHHA 1 € (DAaKTUYHO PI3HOBUIIOM
JIep>KaBHO-YIIPABIIHCHKUX BITHOCHH, 3 IPYroro —
3ac0060M OXOPOHU CYCIIJIBHUX BiftHOCKH y cepi nep-
SKaBHOTO YIIPaBJIIHHS;

2) ajMmiHicTpaTWMBHA BiAMOBIAJIBHICTh HaKJa-
JTAETHCST 32 TIPABOTIOPYIIIEHHS, SIKI HE HECYTh CyCITiJb-
Hy HebGesIeKy, aje € CyCIIJIbHO IIKIAIuBUME. X0ua,
CJIIJT 3a3HAYUTH 1 Te, O 1€ TUTAHHS € TUCKYCITHUM.
Tak, €. Joxin, B. Kommakos, JI. Kosaab, P. Ilas-
JIOBCHKUIA, B. JIYK'THOB HA3MBAIOTD aIMiHiCTPATUBHI
MIPABOIOPYIIEHHST CYCIIBHO HeGE3MEeUHNMHU, TTOCH-
JIAIOYUCDH TIPU 1bOMY Ha MaTepiajibHy €IHICTh yCiX
MIPABOIOPYIIEHb, BI/IMIHHICTh MiK SKUMHU TOJIATAE
JIMIIe y CTyTeHi cycniabuoi nebesnexku. [Himi BueHi,
3okpema M. Astekcanipos, I. Bonnapenko, A. Kiror-
nuuenko, I[. Tletpos, 1. Camomienko, C. CryneHiki-
Ha, O.fky6a, 3a3HayaroTh, IO AAMIHICTPATUBHUI
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IPOCTYNOK HE € CYCHiIbHO HeOEe3IIeUHUM iTHHSIM.
Braxaemo, 1o agMiHiCTpaTUBHI TTPABOITOPYIIEHHST
€ CYCHIiTBbHO MIKIITUBUMU, AaHTUTPOMAZICBKUMU SIBU-
TIAMH.

Busnanus ajaminicTpaTUBHUX IPABONOPYIIEHD
CYCIIJIBHO TIKITMBUMH, a HE CYCIiJIBHO Hebeareu-
HUMM € TUM KPUTEPIEM, 32 JIOTIOMOTOI0 IKOTO CTa€
MOKJIMBUM PO3MEKYBAHHS 3JIOUMHIB Ta aIMiHICTpa-
TUBHUX TIPABOTIOPYIIEHb. /[0 TOTO K, TIPO CYCHiIbHY
HIKIZJIUBICTD aIMIHICTPATUBHUX IPOCTYIIKIB CBijl-
YUTHh TaKOXK Te, IO IPU BU3HAUEHHI (hopM BUHU B
ct. 10 i 11 KnAll fizetbcss He TPO aHTUTPOMAICHKY
CIIPSIMOBAHICTD JIiSTHHS, HE TIPO HOTO CYCITIJIbHY He-
6e3MeYHiCTh, a PO NMIKIIMBI HACTIIKYU, OTKE, CaMe
pi3HMIT CTYIIHb CYCIIIBHOI HEGE3IMEKH MOPYIIEeH-
HS TUX YW IHIUX BIIHOCWH € TUM KPUTEPIEM, SKUN
MOke OYTH BUKOPUCTAHUH /TSI PO3MEKYBAHHS ajl-
MIiHICTPATUBHO-TIPABOBUX Ta KPUMIiHAJIbHO-IIPABO-
BUX BIIHOCHH;

3) aamiHicTpaTUBHA BiANOBIAJBHICTL 3a IIpa-
Boropyinenns, nepenbaueni KmATl, nacrae, sKio
Il TOPYIIEHHS 32 CBOIM XapaKTepoM He TATHYTH 3a
cob010 KpuMiHaabHOI Bignosizambuocti. Coix 3a-
3HAYMTH, 10 Taki Haykosli, sk [. I1. Bongapenko,
€. B. [lonin, M. M. [loporux Ta JI. B. KoBass, 3a-
3HAvaJI, 0 a/IMiHICTpAaTUBHA Bi/IITOBIIA/IbHICTD 3a-
CTOCOBYETBCS He JIUIIIE 32 TOPYIIEHHS TPABIUJ, BCTA-
HOBJICHUX a/IMiHICTPATUBHO-TIPABOBOIO HOPMOIO, ajie
¥ 3a MOpYIIeHHd HOPM iHIIUX rajy3el mpasa. [cHy-
BaJIa TAKOXK IYMKQ, IO TTi/ICTaBOTO a/IMiHICTPATUBHOI
BIZIIIOBiZAIBHOCTI € CKOEHHS 0C000I0 3JI0YMHY, 110 He
CTAHOBUTH BEJIMKOI CyCITiibHOT Hebe3meku. Brakae-
Mo, Tie 6yJI0 TIepeIyciM TIOB’I3aH0 3 THM, 1110 CT. 51
nonepeHboro  KpuMiHasibHOrO KoO/leKCy YKpaiHu
nepeabadana MOKJIMBICTh 3BIIbHEHHST Bijl KpUMi-
HAJIBHOI BI/IMOBIZATLHOCTI 0COOH i3 3aCTOCYBAHHIM
710 Hei 3aX0/1iB a/IMIHICTPATUBHOTO CTSATHEHHS, IIPU-
MYCOBHX 3aX0/[iB BUXOBHOTO XapaKTepy Uu TPOMal-
cbKoro BIKBY. [IpoTe unHHE KpUMiHaAJIbHE 3aKOHO-
JIaBCTBO He JIOMYCKA€ MOXKJWBOCTI 3BIJIbHEHHS Bijl
KPUMIiHAJIBHOI BIiIMOBIIAJIBHOCTI 13 3aCTOCYBaHHIM
3aXO0/[iB /IMiHICTPATUBHOTO CTSTHEHHST;

4) agMmiHicTpaTUBHA BiATIOBIIAJIbHICTD € YHiBEp-
CAIBHUM 3aCOO0M OXOPOHU CYCTITBHUX BiIHOCHH,
SIKi PETYJIOI0THCS PI3HUMU TaTy3sdMU TIpaBa — KOH-
CTUTYIINHUM, ITUBIJIBHUM, TPYAOBUM, (DiHAHCOBUM,
BJIACHE aJIMiHICTPATUBHUM;

5) y BUINAJKY TIOPYIIEHHS BUMOT ajMiHicTpa-
TUBHO-TIPABOBUX HOPM, Bi/IIIOBIZIAIBHICTD HACTAE HE
nepes Pyroo CTOPOHOIO TTPABOBIAHOCHH, a Tepen
JIeP>KaBoIo;

6) npuTsATHEHHS OCI0, SIKI BYNHUIM a[MiHiCTpa-
TUBHI MPaBOTOPYIIEHHS, 0 aJMiHICTPAaTUBHOI Biji-

MOBIJAIBHOCTI, 3AIMCHIOETBCS 34e6iIbIIOr0 Opra-
HaMW BUKOHABYOI BJIAJW, STKi BUKOHYIOTH (DYHKITi
JIepPsKaBHOTO YTIPaBJIIHHS y BiMOBIAHIN cdepi cyc-
MiJIbHUX BiHOCHH. OTHAK TIEPETiK IIUX OPraHiB MOT-
pebye meperisay 3 MeToI0 3MEHIIEHHS 1X KiJTbKOCT;

7) y nepeBasKHiil GiIBITOCTI BUTIAAKIB aMiHiCT-
paTMBHA BiANMOBIIAJIbHICTD € KiHIIEBUM pe3yJibTa-
TOM KOHTPOJIbHUX TTIOBHOBAKEHDL OPTaHiB JIePKABHOI
BJIa/IM, OCKIJIbKY TIPUTSATHEHHS /10 a/IMiHICTPaTUBHOI
BiZINOBIaIbHOCTI 3aBepInye coboio Mpolec peasiza-
ITii OpraHoOM JIep>KaBHOTO YIIPABJIIHHS Takol (QyHKIT
JIEP>KaBHOTO YIIPABJIiHHS, SIK KOHTPOJIb;

8) ajMiHicTpaTUBHA BiIMOBIATBHICTD HACTAE 32
TTOPYTIeHHS JUIe TUX aJIMiHICTPAaTUBHO-TIPABOBUX
HOPM, SIKi OXOPOHSTIOTHCS a/IMiHICTPATUBHUMU CaHK-
isIMU;

9) neBHuil (0cOOJUBUIL) IOPSILOK 3aCTOCYBAH-
H4 aJIMIHICTPaTUBHUX CTSATHEHD Ta 3aXO/[iB BILIUBY,
SKWH XapaKTEePU3YETHC STK T03aCyNOBUM (TIePEBAK-
Ha hopMa), Tak i CyZI0BUM TTOPSITKOM 3/1iICHEHHST;

10) axkT 1Mpo MPUTATHEHHS /10 aJMiHICTPATUBHOI
BiIMIOBIZIAJIBHOCTI MOZKE TTPUNMATHUCS:

a) inauBigyanbHo (cyami i mocazosi ocobu Bij-

MIOBIIHUX OPTaHiB);

6) KoJIeriabHO MIJISIXOM TOJIOCYBaHHsI (BUKOHAB-

4i KOMITETH 1 a/]MiHICTPATUBHI KOMicii);

11) nepenbadena BEIUKOIO KiJIbKICTIO 3aKOHOAAB-
YUX aKTiB II0aTKOBOTO, MUTHOTO, BaJIOTHOIO Ta iH-
IIIOTO 3aKOHO/IABCTBA, 10 HeXapaKTepHe JJIs iHIIX
BW/IiB IOPUAMYHOI BianmosizaabnocTi. OmxHak BapTo
migrpuMatu nymky B. K. Kosmakosa, gkwil 3a3Ha-
4ag, 1110 “OHIEI0 3 BaJl a/]MIHICTPATUBHO-/I€JIIKTHOTO
3aKOHOJIABCTBA € HOPMATUBHE 3aKPIiIlJIEHHS T10JI0-
JKEHHST TIOJI0 MOYKJIMBOCTI BCTAHOBJICHHS CKJIAJLY
IIPOCTYIIKY 1 Bi/IIOBI/Ia/IbHOCTI 3a HOr0 BUMHEHHS, a
TaKO’K 3aCTOCYBAHHS BIJITIOBIZIHMX HOPM 3a MeKaMu
KnATI. Taxwii miaxig 10 1mobyaoBu 3aKOHOAABCTBA
PO a/IMiHICTPATUBHY BiJIOBIIAJBHICTD € YMOBOIO
BUHUKHEHHS KOJII3iH, IKi (PaKTUIHO IUCKPEIUTYIOTh
SIK 3aKOHOJIABIIS, TaK i mpaBosacTymHuka”. TooTo, Mu
MIITPUMYEMO TUX BUEHUX, SIKi MPOTIOHYIOTh BU3HA-
i Kojieke eITMHNM 3aKOHO/IAaBUYNM aKTOM IIIOJIO ajl-
MIiHICTPAaTUBHOI Bi/ITOBIIATHHOCTI.

[IToxo 0cOGAMBUX O3HAK aAMiHICTPATUBHOL Bii-
IIOBI1ZIaJIbHOCTI HEIIOBHOJIITHIX, TO A0 HUX CJIiJ Bij-
HEeCTH:

1) aamiHicTpaTUBHY BiJIIIOBIZQJIBHICTD, 1110 HO-
CUTh BUXOBHUU Ta HeMaTepiaJbHUN XapaKTep, OC-
KIJIBKM JI0 HEMOBHOJIITHIX y Bini Bi 16 10 18 pokis,
SK MPaBUJIO, 3aCTOCOBYIOThCH 3aX0/IU BILJIUBY, K1 He
€ aJMIHICTPATUBHUMU CTATHEHHSIMU, 30KpeMa Iie:
30008B’s13atHs1 my6/iyHO abo B iHIIii dhopmi mompo-
cuTy BUOAYEHHS Y TTOTEPIILIOTO; 3aCTEPEKEHHS; 10-
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rara abo cyBopa JoTana; epeada HeTOBHOMI THHOTO
iz Harssan 6atbkaMm abo ocobaM, SKi iX 3aMiHIOIOTh,
YU 1T HATJISIT TTEIaTOTITHOMY a0 TPYI0BOMY KOJIEK-
TUBY 3a iX 3TO/I010, 2 TAKOK OKPEMUM IPOMA/ISTHAM Ha
X TIPOXaHHS;

2) 32 BUYMHEHHS a/IMIHICTPAaTUBHUX IPABOIOPY-
1eHb B OKPEMUX BUTIA/IKAX HEITOBHOJITHI BIKOM Bijl
16 10 18 pokiB MOXKYTbH HECTH a/IMIHICTPATUBHY BiJl-
MOBIZIATBHICTD HA 3araJIbHUX MifcTaBax (y pasi BUU-
HeHHs1 APIGHOTr0 PO3KpaJaHHs, MOPYIIEHHS TIPABHII
JIOPOSKHBOTO PYXY, APIOHOTO XyJIiraHCTBa, CTPLILOM
3 BOTHETAJIbHOI 30p0i y HAaCEJEHUX MyHKTAX, 3JiCHOI
HEIOKOPY 3aKOHHIN BHUMO3i a00 PO3MOPSIIKEHHIO
TpaIiBHUKA MIJIINT 1 TOPYIIeHHsT TPaBUJ TTOBOJI-
JKEHHsI 3 BOTHEITIAJIbHOIO0 30POEI0 Ta GOEIpUIIacaMiu ).
Opnax i B IUX BUMAIKAX HE BUKJIOYAETHCS 3aCTOCY -
BaHH 3aX0/IiB, epenbadeHnx ct. 24—1, AKI10 3 ypa-
XYBaHHIM XapaKTepy BUYMHEHOTO TPABOMOPYIIECHHS
i 0cobu TOPYIIHIKA 0 HBOTO JOIJIBHIIIE 3aCTOCY-
BaTHU came I1i 3aXo/u. BUHATKOM i3 11bOTO TIpaBuUJIa €
BUYMHEHHsI HEMOBHOJITHHOIO 0cO00I0 3JIiCHOI Hero-
KOPU 3aKOHHOMY PO3IOPSIKEHHI0 ab0 BUMO3i TIpa-
IIBHUKA MIJIiIIi1, 4JieHa FPOMaJICHKOTO (pOpMyBaHHS 3
OXOPOHU I'POMAJICHKOTO TIOPSJIKY 1 JIEPsKaBHOTO KOP-
1oy, BilicbkoBocayxk6osis (cr. 185 KnATl);

3) 10 HEMOBHOJITHIX HE 3aCTOCOBYETHCS al-
MiHICTpaTUBHUI apetT 3rifiHo 3i cT. 32 KnAll,;

4) cripaB¥ TIPO aJIMiHICTPaTUBHI TIPABOTIOPYIITEH-
HJ HEIOBHOJIITHIX, BYMHEHI ocobaMu BikoM Bix 16
110 18 pokiB, poO3TISAIOTH CY/I/Ii pAMOHHUX, palioH-
HUX y MICTi, MICbKUX YU PAaOHHUX CY/IiB, SIKi HaJli-
JIeH1 TpaBOM MPUTATHEHHS 0 aAMIHICTPaTUBHOL
BiZIMOBiA/IbHOCTI  11i€i Kareropii cy6’ekTiB, OTKe,
a[MiHICTpaTUBHA BIIIOBIIAJIBHICTD HETIOBHOJIITHIX
HOCUTD JIMIIIE CY/IOBUI XapaKTep;

5) BUMHEHHSI [TPABOTIOPYIIEHHS HEITOBHOJITHIM €
06CTaBUHOTO, 110 TTIOM SIKIIY€ BiANOBIAATbHICTD;

6) Ko/ Tl Yac BYMHEHHS aJMiHICTPATUBHOTO
MPABOTIOPYIIEHHS IIKOJY 3alo/lisTHO HEeNOBHOJIT-
HBbOMY, KU jfocsar 16 pokiB i Mae camocTiitHUI 3a-
po0bITOK, a Cyma IIKOM He MEPEBUIILYE OJHOTO He-
OTMO/IATKOBYBAHOTO MIHIMYMY JIOXO/IIB TPOMAJISTH,
CyIIsT Ma€ TPaBO TMOKJIACTH HA HEMOBHOJIITHBOTO
BIJIIKOAYBaHH 3aI0AISHOI IIKOoAN ab0 30008’ g3aTH
CBOEIO TIpatielo yCyHyTH 1i;

7) inTepecu 0cobu, sIKa TPUTATAETHCSA 1O ajl-
MIiHICTPAaTUBHOI BIINIOBIIAJIBHOCTI, 1 TIOTEPIIJIOTO,
AKi € HemoBHOJITHIME abo ocobaMu, ki Uepes cBOi
dizruni abo NcuxiyHi Bajgu HE MOKYTh cami 3jiiic-
HIOBATH CBOI IpaBa y clipaBax Mpo aMiHiCTPAaTUBHI
MPaBOIIOPYIIEHHS, MAlOTh IMPABO IPEACTABJISITH 1X
3aKOHHI mpejcTaBHUKN (6ATbKM, YCUHOBUTEJI, OITi-
KYHH, TKJTYBaJTbHUKH );

8) Myt BCTaHOBJIEHHS CTaHy 3arajbHOTO PO3-
BUTKY HETMOBHOJITHBOTO, PIBHSI WOTO PO3yMOBOI
BijicTasiocTi Ta 3’sicyBaHHS NMHUTAaHHS, YU Mir BiH
TMOBHICTIO YCBIiJOMJIIOBATH 3HAYE€HHSI CBOIX il
i g9K0I0 Mipol0 Mir KepyBaTH HHUMH, MOXKe OyTH
MpoBe/icHA €eKCIepTu3a crielfiajictaMu B rajysi
IUTSI4Y01 Ta IOHAIBKOI MCUX0J0rii, abo 3a3HaueHi
NUTAHHSA MOKYTh OYTH MOCTaBJIeHi Ha BUPINIEHHS
eKcriepra-rcuxiaTpa.

TakuM 4MHOM, BBA)KAEMO OINJIBHUM aJMIiHICT-
PaTUBHY BiANOBIZAIBHICTD HETIOBHOITHIX SIK CIie-
HiaabHuX Ccy0’'€KTiB BU3HAUMTH SK IPUMYCOBE 3a-
CTOCYBaHHSI Cy//IIMUA PAalOHHUX, PAHOHHUX Y MICTI,
MICBKMX YW PAlOHHUX CY/IB 3aXO/iB BILIMBY, a B
JIeTKUX BUTIQ/IKAX 1 a/IMIiHICTPATUBHUX CTATHEHb, SIKI
TATHYTH 32 COOOIO /IS IIUX 0Ci0 OOTSKIIMBI HACTI K,
SIK TIPABUJIO MOPAJTbHOTO XapaKTePy, i HaKJIaAatoThCs
Ha TijicTaBax i B 0COOGJUBOMY TIOPSIZIKY, BCTAHOBJIC-
HUX HOPMaMM ajMiHicTpatuBHOTO TpaBa. lligcy-
MOBYIOUH BUKJIaJCHE, HEOOXiHO Bi3HAYMTH, IO
BU3HAYEHHsI IOHATTS Ta 0COOJUBOCTEN agMiHicTpa-
TUBHOI BiINIOBIZIAJIbHOCTI HEIOBHOJITHIX Ma€ $IK
TeopeTuyHe, TaK 1 paKTUYHe 3HAYeHHs. TeopeTny-
He 3HAYeHHS MOKHA BU3HAUMTHU 3aBISKU OKPEMUM
METOIOJIOTIYHUM acleKTaM IIi3HAaHHS 3a3HA4EeHOI0
MIPABOBOTO SBUIIA, a TAKOX MOKJIUBOCTI KOMILTEK-
CHO HifildTH 10 #Oro AOCIiIKeHHs 1 BizmoOpasuTu
3B’SI30K 3 IHITUMHU TIPABOBUMU iHCTUTYTaMU. TyT Bap-
TO ToroauTHcs 3 aymroio /1. M. JIyk'suiis, mo “nmis
3actocyBanus nosjoxennss KmAll 3a iioro meskamu,
HEOOXiJHO MaTH 3aKOHOJaBYe BU3HAYEHHSI IIOHSTTSI
aJIMIHICTPAaTUBHOI BIJIMOBIATBLHOCTI, SKEe MAa€ Bi-
noGpakaTH CYTHICTD 1[LOTO MPABOBOTO SIBUIIA i Mic-
TUTU B 001 HeoOXigHi Ta gocrarHi Kaacudikariini
O3HAKHU 11bOTO BUJLY IOPUIUYHOI BiJIIOBIATBHOCTI”.
[IpakTuyne (TIpukIagHe) 3HAYCHHS 3yMOBJIEHE TUM,
10 HAsIBHICTD IIJIICHOI KapTUHU a/IMiHiCTpPaTUBHOI
BIZITOBITAIBHOCTI HEMOBHOMITHIX A€ MOKJIUBICTD
BPETYJIIOBATH BCIO c(epy BIIHOCUH SK MaTepiaib-
HUX, TaK 1 TPOIeCyaNTbHUX, SKi BAHUKAIOTD Y 3B SI3KY
13 BUMHEHHSIM a/IMiHICTPATUBHOTO IPABOTIOPYIIIEH-
HST HEITOBHOJIITHBOO 0C00010 1 HACTYIIHUM i IIPUTST-
HEHHAM [0 BiITOBINAJBHOCTI, 3am00iraoun, TaKuM
YUHOM, TTPOTAJIMHAM Y 1X PETyJIOBAHHI.

=0
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Busnuaueno nonsmms aominicmpamuenoi 6ionogioaiwrnocmi nenognoimuix. Bu-
ceimueni 0cHo6Hi 0cOOAUBOCTNE NPOULOYPU HAKAAOEHHS AOMIHICMPAMUBHOT 610N0GI0ALDL-
HOCM HA HENOBHOIIMHIX, A MAKOINC NPOBEOCHO MEOPEMUKO-NPABOBULL AHALI3 0aN0z0 UdY
AOMIHICIP AMUBHUX CISAZHEHD.

Onpedeneno nousmue a0MUHUCIPAMUGHOL OMBEMCMBEEHHOCU HECOBEPULEHHOIE -
nux. Oceewenvl 0CHOBHBIE 0COOEHHOCU NPOUEOYPLL HATONCCHUS AOMUHUCTPAMUBHOL
0MBEMCMBEHHOCUL HA HECOBEPULCHHOLICTNHUX, 4 MAKICE NPOBEOCH MEeOPEMUK0-Npasosoti
ananus 0annozo 6Uda AOMUHUCTAPAMUBHDIX B3bICKAHUIL.

The concept of the administrative responsibility of minors is determined. The basic
Jeatures of procedure of imposing of the administrative responsibility on minors are covered,
and also the theoretic-legal analysis of the given kind of official penalties is carried out.

Hagiviwna 14 nucronaga 2010 p.
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Miocpezionanvia Axademis ynpasninis nepconaiom, m. Kuie

NOPIBHANIbHUMA AHANI3 3AKOHOAABCTBA
MO PErYJIIOBAHHIO APBITPAXKHOTO NMPOLIECY
B YKPAIHI TA YECbKIA PECNYBJIILL

Haykosi npaui MAYTT, 2010, eun. 4(27), c. 173-177

CmpimKuil po3eUmMoK PUHKOBUX GIOHOCUN Midc Kpainamu — cy6 exmamu MidHaApoo-
1020 NPABA 30LILWUEC NONUM HA MOBAPU A NOCIY2U, 0012 AKUX, Y CBOI0 UEP2Y, 8 CYUACHUX
YMOBAX MAE HEDOCKOHALY CUCTNEMY NPABOBOZO PE2YNI0BANH NPOUECYANbHOZ0 GUDIULEHHS.
MIHCHAPOOHUX Cnopie 3 npueody ix peanizayii.

Ha reputopii Yechkoi Pecniy6uriku, xoua 1mpo e
He Jy’Ke Bizomo, apOiTpaKHUI TIpoIec € A0BOJII Mo-
IyJISIPHUM CTIOCOOOM BUPIIIEHHST IIUBIJILHUX CIIOPIB,
He3Ba)Kalouu Ha Te, Mo A0 KiHig 1994 p. 1eit misax
yPEryJloBaHHs IUBLIBHUX CHOPiB OYB BIAKPUTHIL
BUKJIIOYHO /71T MI’KHAPOJHUX TOPTOBEJIbHUX BiJIHO-
CUH 4¥ y 3B’SI3KY i3 MizKHapo/IHOIO TopTiBJeo. [Tore-
PelHE 3aKOHOIABCTBO legis arbitri, sike IPyHTYBAJIO-
cs wHa 3akoni “TIpo apbiTpaskHuit mporec y MisKHa-
POIHUX TOPrOBEJBHUX BiIHOCMHAX Ta PO BUKO-
HauHs apbiTpakuux pimens” Ne 98/1963 36 Ta ske
obMexyBaso apbiTpabesbHICTh CIIOPIB BUKIIOUHO
BiJTHOCMHAMM, TIOB’SI3aHUMU 13 MisKHAPO/IHOIO TOPTiB-
Jneto, 6y10 3 1 ciuns 1995 p. saminero 3akorom “IIpo
apOiTpakKHMii IIPoIEeC Ta BUKOHAHHA apOiTpasKHUX
pimmens” Ne 216/1994 36. Ile HOBe 3aKOHOIABCTBO
nomupuao apoitpabeIbHicTh Ha BCi CIIOpU MaiiHo-
BOTO XapaKTepy, He3aJeKHO Bijl TOTO, Yl WIeThCs
PO TOPTOBEJIbHI Bi/IHOCWHU, UM 1HIII MAWHOBI BiJl-
HOCWHW, SKi He MaioTh TOPTOBEJBHOTO XapaKTepy.
OCHOBHOIO TIepeyMOBOIO apOiTpabeabHOCTI Cropy
€ Te, 10 TAKWH CIip, y BUTAJKY HOTO PO3TJISITY CY-
JIaMy 3arajibHOI (Hep:KaBHOI) IOPUCAUKIIL, Mir Ou
O6yTH TIPeIMETOM MUPOBOI YTOMH, YKJIAIEHOI MiXK
ctopoHamu. ¥ Tl YaCTUHI, TAKUM YUHOM, KOHIIETITis
yechKoro legis arbitri yce 1ie 3ByKy€e apbiTpabesb-
HicTh (00’'€KTUBHY), TO/I SIK CydacHa MiKHAPOIHA
TEHJIEHIS CBIYUTH TIPO PO3MIMPeHHs apbiTpabesib-
HOCTI CIIOPiB — OI/IBIITICTH HOBUX 3aKOHIB legis arbitri
JKOITHUM YHHOM He 0OMEKYIOTh apbiTpabesbHicTh
MaiiHOBMX CIOPIB; 0OMEKYEThCs apOiTpabeIbHicTh
Xiba 10 TaK 3BaHMMMU IHIIMMK CIIOPAMH, OCKIiJIbKH
BOHM MOKYTh OyTH IIepeiaHi Ha posriisiy apOiTpak-

HOTO CY/Iy y BUTAJIKY, SKIIO il Yac PO3TJISILY TaKUX
CTIOPIB y CY/Ii TIO HUX JIOIYCKAETHCS YKJIAJICHHS MU-
poBoi yroau. KpiM TOTO MOJI0JKEHHS, 1[0 MiCTUTHCS
y 3aKoHi 1po apbiTpaknuii npouec Big 1995 p., Bu-
Jgydae 3i cepu Horo il cropu, MO BUHUKAIOTH i3
npouexypu GaHKPyTCTBa (Tak 3BaHi n0XiOHi cnopu),
CTIOPH, TTOB’sI3aHi i3 BUKOHAHHSM pillleHHs (eK3€eKy-
IT€I0), @ TAKOK CIIOPH, CTOPOHAMM SKUX BUCTYTIAI0Th
JlepsKaBHI MeIMIHI 3aKJIA/IN.

Y BigHocunax uecbkoro legis arbitri Ta
UNCITRAL, Yecbka Pecriybmika opManbHO He Tie-
peiimae crangapt UNCITRAL. Pazom i3 Tum, cyvac-
He JyechKe 3aKOHOAaBCTBO legis arbitri 31e6inbIioro
Binnosizae cranpapramu UNCITRAL, y Tomy uuncii
i B yactuni cBo€el crpykrypu. Kpim Toro HeoOXinHo
3BEPHYTH yBary Ha Te, 10 32 3aKOHO/IaBCTBOM Yexii
HeMa€ IIPUHIIUTIOBOTO 3HAYEHHS, U1 € Y CITIPHUX ITpa-
BOBiZTHOCMHAX iHO3eMHMIT eteMenT [1, 2785].

OCHOBOIO 3aKOHOZIABYOTO PETYIIOBAHHS KOMEP-
wiiiHoro apOiTpaxy Ha Teputopii Yecbkoi Peciry6ri-
ki € 3akoH “IIpo apGiTpasKHIil MPoIeC Ta BUKOHAH-
Hs1 apOiTpakHux Bupokis” Bix 1 smcromaza 1994 p.
Ne 216/1994. Bin ckaJlaeTbCst 3 BOCBMU PO3IiJIiB.
Po3zpin nepmmuii Bctanosoe cdepy mii 3aKkoHy, 1o-
HATTS, CYTHICTH Ta (hopMy apbiTpaskHOTO JOTOBOPY.
Pospgin npyruii persameHTy€e IpaBOBE CTAHOBUIIE
Ta TIporiecyasibHi TOBHOBakeHHs apbitpa. Posmin
TpeTiii, BJacHe, CTOCYEThCSA CaMOro apOiTPasKHOTO
IIpoIieCy Ta IPOoIiecy MPUNHHATTS PillIeHHs 110 CIIPaBi.
Poznin getBepTuii BU3HAUa€ MOPSAOK CKACYBaHHS
apOiTPasKHOTO PIlIEHHS CYAOM Ta IPUITMHEHHS BH-
KOHaHHS Takoro. Po3/in m'satuit 3akoHy 3aKpiliioe
TTOJIO’KEHHS Y BITHOCWHAX 13 iIHO3eMHUM €JIEMEHTOM.

© [I. €. lenucenxo, 2010
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Posznin moctuiit MicTUTh HOPMH, 1O BU3HAYAIOTH
Tpe/IMETHY Ta TEPUTOPIAJbHY MiICYIHICTh CY/IIB.
Poszgimu chommii Ta BocbMHUi 3aKOHY MiCTSITh TIPH-
KiHIIeBI Ta MepexiJHi MOJOKeHHsd, a TaKoK HOPMU
I0/I0 BHECEHUX 3MiH Ta JOMOBHEHb.

[opiBusasnbuuit anamiz 3akony Yecbkoi Pec-
ny6utikn “TIpo ap6iTpaskHUI TPoIlec Ta BUKOHAHHS
ap6itpaxkuux BupokiB” Ne 216,/1994 ta 3akoHy Yk-
painu “TIpo miskHapogHUil KoMmepitiiinuii apbiTpask”
Ne 4002- XTI 6y e mogaHo gadi.

B onnomy i3 3BepHenb [IpesuzenTa Ykpainu 1o
Bepxosnoi Pagu moxkauBocTi iHTerpaiiii Ykpainu y
CBITOBE CITIBTOBAPUCTBO i CYyTTEBA INHAMIKA PO3BUT-
Ky il 30BHINTHbOEKOHOMIUHUX 3B’SI3KiB CTaBJISATHCS
3HAYHOIO MipOf0 B 3aJIeKHICTh Bi/l TOTO, HACKIIBKN
MPaBOBI Ta IHCTUTYIIIWHI 3acajil 30BHINTHbOEKOHO-
MIYHOI [IisIJIBHOCTI B YKpaiHi BiAMOBiAaTUMYTH 3a-
TAJIbHOBU3HAHUM MPUHITATAM, Cc(HOPMYIbOBAHUM
OOH ra ii cnenianizopanumu opranizaitisimu. Came
TOMY, BOJTHOUAC 3’SIBJIIETHCST HATAJIbHA HEOOXiIHICTh
BIIPOBA/KEHHA TIPOIIElyPU Ta OPraHiB i3 peryJio-
BaHHS CIIOPIB, 1[0 BUHUKAIOTD Yy IPOIleci 3/iCHEH-
HS TOCTIOZIAPCHKOI ISIbHOCTI Ha MIZK/EP:KaBHOMY i
MI’KHAPO/IHOMY PiBHI — MI’KHApOJIHOTO KOMepIIili-
Horo apbiTpanoro cyay [4].

ITig MisKHApOAHUM KOMEpIiiHUM apbiTpaxkem
PO3YMIIOTh T03aCy/IOBUII METOJ[ PO3TJISY CIIOpIB,
3aCHOBAHUM Ha yTOi CTOPIH MPO Tlepesady CIpaBu
ckmamy apbitpaxy. Ha BigMiny Bix cymosoi mporne-
IypH, B apOiTPasKHOMY POSIJISIAI CTOPOHU BiJIbHI Y
BU3HAUEHHI 6araThox MapaMeTpiB mporecy. 30Kpe-
Ma, BOHM MOKYTb Y3TOJUTH Mix c000I0 KiJIbKICTh
ap6iTpiB, MicIie it MOBY poarsiy cripasu. Kpim Toro,
CTOPOHU MOKYTb IOMOBUTHCA TIPO TIPABO, 110 3aCTO-
COBYBATUMETbHCH IO CYTi CIIOPY.

[linxicTh apbiTpaxky K METOJy BperyJroBaHHs
CIIOPIiB, 1110 BUHUKAIOTH Y KOHTEKCTI MIKHAPOIHUX
€KOHOMIYHUX BIJIHOCHH, IiIKpecjieHa B OJHOTO-
JocHO cxBaseHiit 15 rpyaus 1976 p. pesosorii
A/31/98 Tenepanbroi Acam6uei OOH. ¥V migpos-
aini “Crispo6iTHUIITBO B ray3i eKOHOMIKM, HAYKH i
TeXHIKU Ta HABKOJUITHBOTO cepe/IoBUIIA. ToOpriBs.
Apbitpax” 3akiarouHoro akta Hapaau 3 Gesmeku i
criBpobiTHuITBA B €BpoI, mignucaHoro 1 cepiHs
1975 p. B M. XeJibCiHKi, BIepiie y CBITOBill IPaKTH-
i Ha BUIOMY 6araToCTOPOHHLOMY PiBHI 3adikco-
BAHO IOJIOKEHHS TIPO Te, 1110 OllepaTUBHE BUPIIIEH-
H4 CIIOPIiB, SIKi BUHUKAIOTH 13 KOMEPIIUHUX yTOI Y
cepi Toprisii i 06MiHY MOCTyraMu Ta 3 KOHTPaK-
TiB y cdepi TPOMUCTOBOTO BUPOOHUIITBA, CIIPHUSIE
POBIIMPEHHIO TOPTIBJII Ta CHiBPOOITHUITBA, a ap-
GiTpak € OHUM i3 3pyYHUX 3ac00iB PO3B’sI3AHHSI
TaKUX cymepeyuok [3].

Sk Hacaizok, cremiaaizoBani apOiTpakHi iHCTH-
TYIIii BUHUKAIOTh Y1 He B KOXKHIN KpaiHi, B OCHOBHO-
My Ha 06a3i TOPTOBUX UM TOPTOBO-TIPOMUCTOBUX
masat. [IpoTe BUCTYTAIOTh BOHMU, 371e6IIBIITOTO, He3a-
JICSKHVMH MAPO3/IIAMH, 5K, 10 TOTO K, TepebyBaioTh
Ha BJIACHOMY KOTIIToprucHoMy Gasmanci. B Ykpaini ta-
KUMU THCTUTYIiAMU € MizkHaponHuili KoMepiiiHui
ap6iTpaxkHuii ¢y mpu ToproBo-npoMUCIOBiil Tamati
VYkpainu ta Mopcebka apbitpaskia koMicist mpu Top-
TOBO-TIPOMUCJIOBIH Masiati YKpainu.

OCHOBHMUM HOPMAaTUBHUM aKTOM, IO PETYJIOE
BiZIHOCUHM i3 KOMepPIiiHOro apbiTpaxky, € 3aKoH YK-
painn “IIpo MisKHApOAHUIT KOMEPILIHHUI apOiTpak”,
AKUI po3pobiieHo came Ha migcTasi Mogeni Turo-
Boro 3akony, npuiiasitoro Komicieto OOH 3 mpasa
MI>KHAPO/IHOI TOPTIBJI Ta cxBajeHOTO [eHeparbHOIO
Acambiecto OOH miss MOKIMBOIO BHKOPUCTAHHS
Zep;kaBaMu cBity [2].

3aKOH CKJIa/Ia€ThCS 3 BOCBMHU PO3JILIIB. Y MEPINO-
MY PO3/1iJIi BCTAHOBJIEH] 3arajibHi OJIOKEHHS 3aKOHY.
[pyruii po3mijg npucBsAYeHUN perjaMeHTallii 1moJo-
JKEHb 1010 apbiTpakHOT yroau. Y TpeThoMy pos/Iii
3aKOHY TIPOMUCAHO BUMOTH IIO/I0 CKJIAAy i TOBHO-
BaskeHb apOiTpiB. Pos/iij yerBepTHil perjaMeHTye
KOMIIETeHIlio TpeTeficbkoro cymny. Posmin maruit
BCTAHOBJIIOE MOJIOKEHHSI 100 apOiTPaskHOTO MPO-
BajixKeHHs. Po3is mocTuii 3akpirioe BUMOTH 1IO/I0
BUHECEHHS apOiTPaKHOTO PILIEHHS Ta MPUMHEHHSI
pO3TIISY TIO cipaBi. ¥ ChbOMOMY PO3/IiJIi BCTAaHOB-
JIEHO HOPMH TIIO/T0 OCTIOPIOBAHHS apbiTpakHOTO Pi-
medad. Po3aisi BOCbMUIT MICTUTD ITOJIOKEHHS IIIO10
BU3HAHHS Ta BUKOHAHHS apOiTpayKHUX PillleHb Ha Te-
putopii Yrpainu. KpiMm BocbMU po3fistiB, 3aKoH Mic-
TATH ABa foaatku — [lonoxkenns npo Mizknapoguuit
KOMepItiitHmii apbiTpaskHuii cy, Ta TTooKeHHsT TTpo
MopcbKy apbiTpaxkHy KOMicio.

JluHamiuHO 3pocTaioue 3HaueHHsT apOiTpakHUX
METOJ[IB PeryJI0BaHHS MIKHAPOAHMX KOMEPIHIHUX
CIIOPIiB, 3 0AHOr0 OOKY, Ta HASABHICTH 3HAYHUX PO3-
OI’KHOCTE y 3aKOHOJABCTBI PI3HUX KpaiH, sKi pe-
TYJIIOIOTh [IISJIbHICTD MIKHAPOJHUX KOMEPIIHHNIX
apOiTpaskiB, 3 IPYroro, 3yMOBJIIOE HEOOXiAHICTD y3-
TO/KEHHS i€l MSTPHOCTI Ta 3a0e3MmedeHHsT OTHAKO-
BOTO 3aCTOCYBAHHS Mi’KHAPOAHO-TIPABOBUX HOPM Ha
CBITOBOMY PiBHI. BifiMOBiZIHO 3pOCTa€ POJTh HATBAXK-
JIUBINIMX 32C001B TAKOIO MOrOAMKEHHS — MIKHAPOJ-
HOTO ITpaBa, Mis>KHAPOJHUX JIOTOBOPIB, YTO/I Ta IHIINX
IHCTPYMEHTIB MiXKHAPOHO-TIPABOBOIO PETYJIIOBAH-
HsT KOMEPINITHOTO ap6iTpasKy.

Ortike, y 4OMY K MOJISATAIOTH CIIJIbHI Ta BiIMiHHI
pucu 3akoHOAaBCTBAa YKpainm ta Yechbkoi Pecry6-
JIIKU y TUTAHHSIX PETyJIIOBaHHS BITHOCHH i3 MiXKHa-
POIHOIO KOMEPIIHOro apbiTpaky?
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3akon Yecokoi Pecrybaiku “IIpo apbiTpasknuii
[IpoIlec Ta BUKOHAHHS apOiTpaskHUX pilneHb”, Ha
BiamMiny Big 3akony Ykpainu “IIpo mikHApomHuii
KOMepIiliHuii apbiTpax”, He MiCTUTD peaMOyJiu, B
K 61 OYJI0 OKpPeCJIeHO 111, 3aBJaHHs Ta IPUHIIN-
¥ [TPABOBOTO akTy. Y mpeamOyJii 10 3akony Ykpai-
uu “TIpo MixkHApOAHWIT KOMepITifiHuid apbiTpaxk” Bijx
24 mororo 1994 p. 3aznauveno, 1o 1€l 3aKOH BUXO-
JIUTh 3 BUSHAHHS KOPUCHOCTI apbiTpaky (Tpereiich-
KOTO CY/ly) K METO/Ly, 1[0 IMTUPOKO 3aCTOCOBYETD-
csI JI71s1 BUPIIIEHHS CIIOPIB, SIKI BUHUKAIOTH y cdepi
MiKHAPOAHOI TOPriBJi, i HEOOXIAHOCTI KOMILIEKC-
HOTO BPETyJIIOBAaHHSI MiKHAPOJHOTO KOMEpIiiHOTro
apOiTpasky B 3aKOHOIABYOMY IOPSIIKY; BPaXOBYE
MOJIOKEHHS TIPO TAKUi apOiTpask, sSIKuii € B MiKHa-
POIHUX IOTOBOPAX YKPaiHH, a TAKOXK Y TUTIOBOMY 3a-
xoui, mpuitasitomy B 1985 p. Komicieio OOH 3 mpasa
MI>KHAPO/IHOI TOPTiBJI 1 cxBaseHoMy l[eHepanbHOIO
Acambiecio OOH 11 MOXK/IMBOIO BUKOPUCTAHHSI
JlepskaBaMU y CBOEMY 3aKOHO/IaBCTBI.

Pospnin nepmutii, maparpad 1 3axony Yecbkoi
Pecnybaiku “TIpo apbiTpaskHmii mpoiiec Ta BUKOHAH-
Hs ap6iTpaKHUX PillleHb” BCTAHOBIIIOE, 1O TI€ 3aKOH
peryJioe po3B’d3aHHs MATHOBUX CIIOPIB HE3AJIEKHU-
MU Ta HEYNepeKeHUME apOiTpaMu Ta BUKOHAHHSI
apOiTpasKHUX BUPOKIB. 3aKOH HE MOKHA BUKOPHUC-
TOBYBATH JIJII PO3B’SI3aHHS CIOPIB TPOMAICHKUX
HenpuOYTKOBUX CTAIlOHAPHUX MEAMYHMX 3aKJIa/iB,
3aCHOBAHMX BIANOBIZHO 10 0COOIMBOrO MPaBOBOTO
aKTy.

Y neprromy pozaisii 3akony Ykpainu “IIpo mix-
HAPOJHUN KOMepIiiitauii apbitpax” “3aranbHi 10-
noxkenna” (ct. 1-6) BusHauaioThCs cdepa Horo 3a-
CTOCYBaHHS, TEPMIHM Ta MPaBUJIA iX TJyMadyeHHS, a
TaKOX 1HI TUTaHHA. 30KpeMa, K BUTLJINBAE 3i CT. 1
3a3HAYEHOTO PO3/iJy, 1lell 3aKOH 3aCTOCOBYETHCS 110
MiKHAPOIHOTO KOMEPIIIHOTO apbiTpaky, AKIIO BiH
3HAXOJUTLCA Ha TepuTopili Ykpainu. OpHAK MOJO-
sKenns, nepenbaveni cr. 8,9, 35 i 36 nuboro 3akomy,
3aCTOCOBYIOTBCS 1 B THX BHIAAKAX, KOJIHU apOiTpak
3HAXOIUTHCS 32 KOopaoHoM [ 1, 2897].

Jlo MizKHapOZHOTO KOMEPIIIHOTO apbiTpasKy Mo-
JKYTh 32 YTOJ0I0 CTOPIiH TepefaBaTUCs: CIIOPH 3 [10-
TOBIDHUX Ta IHIMX IUBIJTbHO-TIPABOBUX BiIHOCUH,
1[0 BUHWKAIOTh T/l Yac 3/[IHCHEHHS 30BHIITHBOTOP-
TOBEJIbHUX Ta IHINUX BUJIIB MI?KHAPOHUX €KOHOMiU-
HUX 3B’43KiB, AKIIO KOMEpIIiiiHe MiIIPUEMCTBO X0ua
6 ozHiel 31 CTOPIH 3HAXOAUTHCS 32 KOPAOHOM, a Ta-
KO’K CITOPH MiIIPUEMCTB 3 iIHO3eMHUMHU 1HBECTUILisI-
MU i MiXKHapoaHUX 00’eAHaHb Ta OpraHisaliii, CTBO-
peHux Ha TepuTopii Yrpainu, Mix co6010, CIIopu MizK
iXHIMU y9acHUKaMH, a TaKOX iXHI CIIOpU 3 iHIMINMHU
cy6’ekTamMu npaBa YKpaiHu.

TTostosKeHHsT CTOCOBHO apOiTpaskHOi yroau (1oro-
BOPY) B 000X HOPMATUBHIX aKTaX MiCTSITh II€BHI BiJl-
MiHHOCTI. 30KpeMa, y 3akoni Yecbkoi PeciyOiiku
BU3HAYEHO JIMIle yMOBHU apOiTpabesbHOCTi, 0bcary
Ta CMagKoeMHOCTI apbiTpaxknoro porosopy. Ctopo-
HU MOKYTb TOMOBUTHCS, SIKITIO Y MAITHOBUX CIOPaX
MiK HUMHU, — 32 BUHSATKOM CIIOPiB, 1[0 BUHUKIH Y
3B’A3KY 3 BUKOHAHHAM PillIeHHS Ta TOOIUHIX CIIOPIiB,
JUISE PO3TJISIY SIKUX Ta MPUIHATTS pineHHs 6yiio 6,
iHaKiie, Ha/[aHo MIOBHOBAKEHHSI CY/LY, — MA€ MPUITHS-
TH PillleHHsT OIUH YU OiJibiite apOiTPiB YK MOCTIHHUIT
ap6iTpaxuuii cya (apbiTpaxuuil gorosip). YnHHMI
apOiTpasKHMIT JOTOBIp MOKHA YKJIACTH, AKIIO BOa-
YJAETHCS, MO CTOPOHU MOTJIH O IO TIPEIMETY CTIOPY
YKJIACTH MUPOBY yTofy. ApOiTpaskHmii 10roBip Moxe
CTOCYBATHCS: a) OKPEMOTO CIIOPY, IKUil BKe BUHUK
(morosip 1po apbiTpa), un 6) ycix cropis, sKi B Maii-
O6yTHROMY MOTJIN 6 BUHUKHYTH 3 TIEBHUX TPABOBUX
BiZIHOCHH YM 3 0OMEKEHOTO KOJIa MPaBOBITHOCHH
(apbiTpaxkHa yMOBa).

sk B apbiTpaKHOMY JOTOBOPI He BKa3aHO
iHIIe, TO BIH IIOIIMPIOETLCA K Ha IIpaBa, 10 Oe3-
nmocepeIHb0 BUHUKAIOTH 13 TIPABOBIJIHOCHH, TaK 1 Ha
MATAHHS 3aKOHHOI CUJIN TIUX MTPABOBUX BIJIHOCHH, a
TaKOJK 1 Ha TIPaBa, 110 3 IIUMHU ITPaBaMU 1TOB’S3aHi.

ApGiTpaknuii 10roBip € 060B’SI3KOBUM TaKOK
JIUIS TIPABOHACTYITHUKIB CTOPiH, KPIM BUTIQ/IKIB, SIKITIO
CTOPOHU MPSIMO He 3a60POHSTH I[HOTO Y IOTOBOPI.

Pospin npyrunit 3akony Ykpainu “IIpo mizkHapo-
HUIT KoMepuiitamii apbiTpax” “ApbiTpaxna yroma”
(ct.7-9) MicTUTb ITepeyciM HOPMH, SIKi BU3HAYATOTH
ii cyTh. ApbiTpaskHa yroma — 1€ yroja CTOPiH TIPo
nepenants o apbiTpaxky Bcix abo MeBHUX CIOPIB,
K BUHUKJIN ab0 MOKYTh BUHUKHYTH MiK HUMHU Y
3B’A3KY 3 OY/Ib-IKMMU KOHKPETHUMH TTPABOBITHOCH-
HaMU, HE3aJIEKHO Bijl TOTO, YU MAIOTh BOHU JIOTOBIp-
HUI XapakTep.

Apbitpaxkna yrojia Moske OyTH yKJIa/eHa y BUTJIsI-
Ii apBiTPasKHOrO 3aCTEPEKEHHs B KOHTPaKTi abo y
BUTJISA/I oKpeMoi yroju. BoHa ykiamaerbcs B UCh-
MOBili (hopMmi. ¥To/1a BBAKAETHCS YKIQJICHOIO B MTHAChH-
MOBili (hopMi, SKITO BOHA MICTUTHCS B JOKYMEHTI,
HiIMcaHoMy CTOpoHaMu, abo yKJIazeHa yepes 0OMiH
JIUCTAMU, TIOBIZIOMJIEHHSIMU TI0 TeJIeTal1Ty, Teserpady
a00 3 BUKOPUCTAHHAM IHIINX 3aC00iB €JIEKTPO3B A3KY,
1o 3abe3rnedyioTh (ikcatito Takoi yroau, abo yepes
0OMiH TI030BHOIO 3asIBOIO Ta BiJI3WBOM Ha TMO30B, Y
SIKUX OJ/lHA 31 CTOPIH CTBEP/KY€E HASBHICTb YrOAHU, a
IHIITa POTHU 11bOTO He 3arepeuye. [Tocunmannus B yromi
Ha JIOKYMEHT, IKMI MiCTUTD apOiTpaskHe 3acTepeskeH-
Hsl, € apOITPAKHOIO YTO/010 32 YMOBH, 1110 YTO/Ia YKJIa-
JieHa B TUCBbMOBIH (DOpMI 1 11e TIOCUJIAaHHS € TAKUM, SIKe
pOOUTD 3rajlaHe 3aCTEPEKEHHST YACTHHOIO YTO/IH.
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Bumorn mono ¢opmu apbiTpaskKHOTO ZOTOBOPY
BU3HaUeHi y maparpadi tperbomy 3akoHy Yecbkoi
PeciyOmixu. Tak, apOiTpaskHuii Jorosip mMae OyTu
VKJIAJeHU MUChMOBO, IHAKIIE BiH BBA’KAEThCS He-
nivicnum. [IncbmoBa hopma € noTpUMaHoIO i TOJI,
SKIO apbiTpakKHUN JIOTOBIp YKJIQJAECHUH 110 TeJie-
rpacdy, TeJeTaiiy 4n eJeKTPOHHUME 3ac00aMH, SIKi
JIAI0Th MOXKJIUBICTH YXOIUTHU 1X 3MICT Ta BU3HAYUTU
ocib, aKi yKaanu apbiTpasKHUil JOrOBip.

slko apbiTpaskHe 3acTepesKeHHsI € CKJa0-
BOIO YMOB, SIKHMHU KEPYETbCS OCHOBHWI JIOTOBIp,
10 SIKOTO apOiTpaskHe 3acTepesKeHHsT HATEKUTD, TO
apOiTpaskHe 3aCTEPEKEHHST BBAKAETHCS YKIAJECHUM
HAJIESKHUM YUHOM 1 TOJIi, SIKIIO TTUCbMOBUN TTPOEKT
OCHOBHOTO JIOTOBOPY 3 apbOiTpakHUM 3acTepesKeH-
1AM OyB 1HIIOIO CTOPOHOIO MPUHAHATHUI CIIOCOOOM, 3
SIKOTO € OYEBHUIHOIO 11 3ro/1a i3 3MicTOM apOiTpaskHO-
TO ZIOTOBODY.

TTosokeHHsST 3aKOHOaBCTBA 000X KpaiH CTOCOB-
HO TIPOIECYaTBHOTO TOJOKEHHsST apOiTpiB BperTi
36iratorbest. Cxoxi Mixk co0OI0 TIMTaHHS TIOAO TO-
PANKY NMPU3HAYEHHS Ta Mi€3/aTHOCTI apOiTpiB; 1H-
TaHHsI IIO/I0 MPOIEAYPY BU3HAYEHHSI, IPU3HAYEHHST
Ta BiABOLY apOiTpiB. Baxk/IMBOW0O BiZIMIHHICTIO 3aKO-
HOZABCTB € Te, mo B 3akoni Yecbkoi Pecrybiiku
YiTKO BCTaHOBJIEHI BMMOIM MO0 OOOB'sI3KYy 30e-
pexkennst xKondigeHuiiinocti. Apbitpu 30608’ s13amni
36epiratn KoH(IiZEHIIAHICTD CTOCOBHO BCiX (haKTiB,
PO $IKi Ji3HANNCS Y 3B’SI3Ky 3 BUKOHAHHAM (DyHK-
1iii ap6iTpa, SKIIO BOHU He OyJIM 3BiJIbHEHI Bijl IIbOTO
0608’s13Ky. CTOPOHU MAaioOTh MPaBO 3BIIBHUTH ap-
6iTpa Bi 0060B'sI3Ky 36epiraTé KOHMIACHIIHHICTS.
SIKIO CTOPOHU He 3BITBHATH apbiTpa Bif 060B’A3KY
36epiraTut KOHMIAEHIIHHICTD, TO PIllIeHHS PO 3BiJTh-
HeHHsI BiJl 000B’s13Ky 30epiraTit KoHMIIeHIIIHHICTD 3
BaroMux IPUYUH MPUIMAE TOJIOBA PAMOHHOTO CYLY,
Ha TEPUTOPIi IKOro apOiTp Mae MicIie MpOKUBAHHS.

Poszin tperiit 3akony Yecbkoi Pecrybmiku 10-
CUTH [IETAJIBHO OIMCYE TPOIEAYPY apOiTpasKHOTrO
npolecy Ta TMPOIEAypPy TPUUHSATTS PIllleHHS 110
cripaBi. Jlesgki BiIMIHHOCTI, MAalOTh Micile B HOpMa-
TUBHIH persiamenTanii caMoro apOiTpasKHOTO Hpo-
necy. Tak, Ha BiaMmiHy Bi 3akony YKpaiHu, sSKUi
HE MICTUTh HOPM IIOMO PETYTIOBAHHS TOPYIICHHS
apOiTpaskHoro mpoiecy (Taka perjaMmeHTalis Mic-
tuthes y Permamenti MixkHapoHOTO KOMEPILiIHOTO
apbiTpaskHOTO Ccyay Tpu TOProBO-IIPOMUCITOBIiT Ta-
nari), 3akon Yecbkoi Pecrybiku wiTko i eTanbHO
3aKPINUB y TPETbOMY Po3/iJi Taki HopMu. CTOCOB-
HO iHIIKX MPOIIeCyaJIbHUX MTUTAHb: 1€ i TPoIenypa
IPUHHATTS PillleHHs], 1 Ipolleflypa BUIIPABICHHS
MOMUJIOK, 3aKOHH 000X KpaiH, M0 CYTi, TOBTOPIOIOTH
nostoxkeHHs Tunosoro 3akony UNCITRAL.

[Iportecyanbai TUTaHHS, 1110 CTOCYIOTHCS BU3HAH-
H$I Ta BAKOHAHHS apOiTPaKHUX PillleHb, HOPMH IOI0
SIKIX OMHAKOBO JIETATBHO TPOTIICaHI Y 3aKOHOIABC-
TBI 000X KpaiH, TaKOXK B IJIOMY AyOJIOIOTH II0JIO-
sxerns Tumosoro 3axony UNCITRAL.

[Ile oxHiero BiIMIHHICTIO 3aKOHOIABCTBA, 1110 Pe-
TYJII0€ BIJIHOCUHU, TIOB’sI3aH1 3 MiZKHAPOJHUM KOMEP-
iitnumM ap6iTpaskeM Yipainu ta Yecbkoi Pecriybutiku,
€ HasiBHiCTh y 3akoHi Yecbkoi Peciy6Iiku TOJI0KeHb,
SIKi 3aCTOCOBYIOTHCS Y BIIHOCMHAX 3 1HO3€MHUMU
KpaiHamu. Tak, BUBHAYEHO, IO [AOMYCTUMICTH apOiT-
PaKHOTO JIOTOBOPY PO3TJISIIAETHCS  BiJIMOBITHO 10
3akony “TIpo apOiTpaKHUI TIPOIEC Y MisKHAPOIAHUX
TOProOBEJIbHUX BiZIHOCHMHAX Ta PO BUKOHAHHS apOiT-
PasKHUX pimieHs”. THIN pekBisuTH apOiTPasKHOIO 10-
TOBOPY PO3TJISAAIOTHCS BiITTOBITHO 0 3aKOHY, SKIIO
apOiTpaxkHe pilneHHst Mac OyTU BuHeceHe B YechKiil
Pecrry6uitti. J{st hopmu apbiTpakHOTO JIOTOBOPY €
YUHHUM TIPABO, IO 3aCTOCOBYEThCsT (governing law)
JUIST THIITX PEKBI3UTIB apOiTPasKHOTO JOTOBOPY; O/l
HaK, JIOCTaTHBO TOTO, SIKIO Gy BUKOHAHI BUMOTH
MPaBUJI MICIIS Yk MiCI[b, Jie BiflGyI0Cs BOJIEBUABIICH-
Ha. SIK110 B apOiTpakHOMY TIPOBAJZKEHHI HAETHCS PO
BIZIHOCHUHMY 13 MI’KHAPOJAHUM €JIEMEHTOM, apOiTPH PO3-
[JIS/IAI0TD CIIP BiZITIOBITHO 110 06paHor0 CTOPOHAMU
npaBa. OOGpaHUM TIPABOM UM TIPABOBUMH HOPMAMH,
SKi 3aCTOCOBYIOTBHCSI Ha TIJICTaBl KOJI3IMHUX HOPM,
BBAKAETDCS, SIKIIO i3 BUOOPY CTOPIH HE BUILIMBAE
ifIITe, MaTepiasbHe MPaBo; TIPH TIHOMY He GEPYTHCS 10
yBary KoJIisiiiHi IpaBoBi HOPMU BUOPAHOIO CTOPOHA-
MU TTpaBa YU iHITIM YUNHOM BU3HAUYEHOTO MTPaBa.

ApbiTpaskHi pineHus, yxBajeHi B iHo3eMHiit gep-
JKaBi, OyZyTh BU3HAHI Ta BUKOHAHI K BiTUM3HSIHI
apOiTpaskHi PIllIeHHs1, SIKIO TapaHTy€EThCs B3aEM-
HicTh. B3aeMHICTb BBa)Ka€ThCS TApPAHTOBAHOIO Ta-
KO y BHIA/KY, SKIIO iHO3eMHa JiepskaBa MmyOIiaHO
POTOJIONIyE 0O0B’AZKOBICTh BUKOHAHHS 1HO3EMHUX
apOiTpasKHUX PillleHb 32 YMOBU B3aEMHOCTI. YXBaJsia
PO JAOIYCK BUKOHAHHS 1HO3eMHOTIO apOiTpasKHOro
pilllcHHS, OIHAK, 3aBKIKM Ma€ OyTH OOIPYHTOBAHOIO.

VY BU3HAHHI YM BUKOHAHHI 1IHO3€MHOT0 apOiTpasK-
HOTO pilieHHs Oyie BiZIMOBJIEHO, SIKIIO: a) apOiTpask-
He pilleHHs He Y3TOMKYEThC 3 TIPABOM JIePKaBU, B
SKIll BOHO OyJI0 BUzaHe, Ha0YJI0 3aKOHHOI CUJIN Y1
HijIirac BUKOHAHHIO, 0) apOiTpaskHe pillleHHs Mic-
TUTh HEJOJIK, 3a3HaueHuil y cr. 31, B) apbiTpaxkme
PIllIeHHST CyTIepednTh TyOIIYHOMY TOPSIIKY.

Jlyis BUBHAHHS iHO3EMHOTO apbiTpasKHOTO PillieH-
HS He TIOTPIOHO TIPUIMATH CIIEIiaJbHOTO PIllleHHS.
THo3emMHe apbGiTpakHe PillleHHS BU3HAETHCSA THM, 10
fioro 6epyTh /10 yBaru 1pu A0TpuManHi ymos [ 1, 3709).

OTske, IK GaUMMO, CYTTEBUX | TPUHIUIIOBUX Bi-
MIHHOCTEIl 3aKOHOZABCTBO 000X KpaiH He MiCTUTD.
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€nune, mo mae micue OyTy, Ie JMIIe TeBHi po36ixk-
HOCTI y IAXozAi 10 T00YA0BY CTPYKTYPU HOPMATUBHIX
aKTIB 1 B3aEMO3AJIE;KHICTh KOKHOTO 3 HUX 3 OKPEMUMU
HOPMATUBHUMU aKTaMU KpaiH. Hampuxmaza, y mpo-
Teci IOCTKeH s OYJI0 BUSIBJIEHO 3aJI€KHICTD 3aKo-
ny Yecokoi Pecrybutiku “TIpo ap6iTpaskHuil iporiec y
MIKHAPO/THUX TOPTOBEJILHUX Bi/THOCMHAX Ta IIPO BUKO-
HaHus apbiTpaskaux pimrens” B [IuBiabHOTO TIpOIIE-
cyanbHoro kozekcy Yecbkoi Pecry6riku. 3Budaiito,
MO 1€ CTOCYETHCS BUIA/IKIB, KOJIU BIICYTHS TIPsSMa
BKa3iBKa Ha 3aCTOCYBAHHS TOTO 4YM iHIIOTO IpaBa, 00-
PaHoro CTOPOHAMU TIPH apOITPAsKHOMY ITPOBA/KEHHI.
3akoH Ykpainu “IIpo MikHapoAHUI KOMEpPITiTHMIA
apOiTpaK” rOBOPUTH Y TAKOMY BHIIAJIKY, IO B Pasi Bij-
cyTHOCTI OyIb-KOI BKa3iBKU CTOPIH, TPETEACHKHIA CY/L
3aCTOCOBYE TIPABO, BU3HAUEHE 3TiJTHO 3 KOJMI3IHHUMN
HOpPMaMH, SIKi BiH BBA)KA€ 3aCTOCOBHUMI.

=0
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Hopismowuu saxonodascmea Yxpainu ma Yecoxoi Pecnybuixu y chepi npasosozo 3a-
Gesneuenis pezymosanis nPOUCCYaivioz0 PO3eiLdy ma GUPLLeNHs MIHCHAPOOHUX CNOPIG
8 YMOBAX CHOZOOCHHSL, MONCHA BIO3HAUUMU IX HEOOCKOHAIULL XAPAKMED, U0 BUMAZAE TPYH-
Mo6H020 D0CIONCeHIA Ma BUBUEHNSL, 0COONUBO 8 KOHmMeKCcmi ix adanmauii 00 Hopmamus-
HUX NOJLOINCEHD, HOPM MINICHAPOOHOZ0 3AKOHOOABCTEA.

Cpasnusas saxonodameivcmea Yxpaunvt u Qeuicxotl Pecnybauxu ¢ cihepe npasosozo
obecneuenus pezyuposanust NPOUECcCYarvbhoz0 PACCMOMPEHUSL U PEULEHUS. MeHCOYHAPOO-
HBIX CNOPOB 8 YCIOBUSIX HACMOSAUEC20 BPEMEHIU, MONCHA OMMEMUMb UX HECOBEPULECHHLIL
xapaxmep, umo mpedyem miuyameiniozo UCCIe008aHUS, 4 MAKHCEe USYUEHUS, 0COOCHHO
8 Konmexcme ux adanmauuil Kk HOPMAmMuGHIM NOJLOWCCHUSM, HOPMAM MENHCOYHAPOOHOZ0

3aKonooamenvpcmea.

In comparison, legislation of Ukraine and Czech republic in the sphere of the legal
providing of adjusting of judicial consideration and decision of international disputes in
the conditions of the present, has imperfect character and requires research and study,
especially in the context of adaptation of him to normative positions, norms of international

legislation.

Hagiviwna 15 naucronaga 2010 p.
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IHHOBALLIMHA AISNIbHICTb B YKPAIHI:

NOJNITUKO-NMPABOBI ACNEKTU

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 178—184

Posznsinymo noaimuxo-npasosi sacadu innosayiiinoi disiviocmi ¢ Ykpaini. 3anpo-
NOHOBANO YHIPIKAUTIO ICHYIOUOT HOPMAMUBHO-NPABOBOT 6a3U THHOBAUIHHOT JisbHOCTE 8
Yipaini ma zapmonizauiio it 00 HOpM €8PONEICHKO20 NPaAsd.

CyuacHa cuTyallis y CBiTi XapakrepusyeThbes 6a-
TaTOBUMiPHUMU B3aEMOTIOB SI3AHUMU TIPOTIECAM, TIe
JIOMIHYIOUY POJIb BifirpaloTh Ipoiecu riobasisaiii,
OCHOBHMM 3MICTOM SIKUX € Ti/[BUIIEHHS IHTerpa-
1IIHOI CKJIaI0BOI y CBITOBIM €KOHOMIIlI, 3pOCTAHHS
B3aEMHOTO BILJIMBY HAIlIOHAJTbHUX €KOHOMIK Ta (pop-
MyBaHH$ HOBUX CBITOBUX 1IeHTPiB BIIUBY. [leli ipo-
1IeC CYIPOBOKYETHCSA IMOCUJIEHHAM KOHKYPEHIIil
MIK MTPOBIZIHUMU KpaiHAMU i PerioHaJTbHUMU YTBO-
PEHHAMU, TIOCUJIEHHAM BIIMBY TPAHCHAITIOHAIHHUX
Kopropaiiii ta (iHAHCOBO-IPOMUCJIOBUX TPYIl Ha
€KOHOMIUHUH 1 CYCIIJIbHUH PO3BUTOK HAIlIOHATBHUX
Jlep:KaB, y TOMY YUCJI TUX, 10 BiJIIrPAOTh MPOBIIHY
POJBb Y CBITOBIN MO THTII.

IIparayun peasnizyBaTu BJIaCHI HAITIOHAJBHI iH-
Tepecu, OLIBLICT Jep:KaB CBITY IOYMHAE OPIEHTY-
BaTHCSI Ha afalTaliio 10 riobamisaliiiHix IpoLecis,
30KpeMa Ha eeKTUBHE BXOKEHHS /10 CBITOBOI €KO-
HOMIYHOI CCTEeMU Ha 3acajlaX iIHHOBAI[ITHOTO PO3BUT-
Ky BJacHoi ekoHomiku. Ile cTae Heo6XinHOIO 3amopy-
KOIO CTaJIOr0 eKOHOMIYHOTO 3POCTaHHS, JOCATHEHHS
BiLIOBITHOTO piBHS 106POOYTY, 8 OTIKE, | BHYTPIlIHBOT
crabisbHOCTI — coliaabHoI Ta noituuHoi [8, 372].

CraHOBJIEHHS cTpaTerii HAI[lOHAJIbHOTO PO3BUT-
Ky Ykpainu Tex nepenbadae opieHraiio Ha 3abe3-
MeveHHsT iHHOBAITHOTO NIIAXy po3BUTKY. CT. 325
'K Busmauae: “InHoBaIliifHO0O AisyIbHICTIO Y cdepi
TOCTIOZIAPIOBAHHS € JIiSITBHICTh YYAaCHUKIB TOCITO-
JIApChKUX BIJTHOCWH, 110 3/IIICHIOETHCST HA OCHOBI pe-
aJrizailii iHBeCTUIIIN 3 METOI0 BUKOHAHHS JIOBTOCTPO-
KOBUX HAyKOBO-TEXHIYHUX TPOTPaM 3 TPUBAIUMU
CTPOKAMU OKYITHOCTi BUTPAT i BIIPOBAI;KEHHS HOBUX
HAYKOBO-TEXHIUHWUX JOCATHEHb y BUPOOHUIITBO Ta
inmi cdepu cycrisabaoro xutts” [9, 553].

KiouoBuM HOHATTAM 1HBECTUIHWHOIO 3aKOHO-
JIABCTBA € MMOHATTA iHBecTullil. 3rigno 3 4. 1 ¢T. 326
'K imBecTurissmu y cdepi rocrogapioBaHHs BU3HA-
I0THCST IOBTOCTPOKOBI BKJIAZIEHHS PI3HUX BU/IIB Mali-
Ha, IHTEJIEKTYJIbHUX I[IHHOCTEH Ta MallHOBUX ITpaB
B 00’EKTH TOCTIOAAPCHKOI AisIBHOCTI 3 METOIO OTPH-
MaHHs1 oxoy (MpuOyTKy) abo JOCATHEHHS iHIITOTO
COLIAJIBHOTO e(eKTYy.

3akoH Ykpainu “IIpo iHBecTUIliliHY AisJIbHICTD”
(1991 p.) BU3HaYa€ iHBECTUIIIMU BCi BUIU MalHO-
BUX Ta IHTEJEKTyaJbHUX I[IHHOCTEMN, 1110 BKJOYa-
I0ThCSI B 00’€KTH MAMPUEMHUIIBKOI Ta iHIINX BUJIIB
JISLIBHOCTI, B PE3YJIBTaTi SKOI CTBOPIOETHCS IPUOy-
TOK (110Xi/1) 260 1OCATAETHCS COLIAMBHUN e(EKT.

Onniero 3 ¢hopM IHBECTHUIIIITHOI AiSIBHOCTI, 1O
3JTCHIOETBCS 3 METOIO BIIPOBA/KEHHS JOCATHEHD
HAYKOBO-TEXHIYHOIO IIPOrPeCcy y BUPOOHUIITBO i CO-
iaapHy cdepy, € iHHOBAIlifTHA AisIbHICTh. Binmosiz-
HO 710 4. 1 c1. 325 T'K iHHOBamiiHOIO [iSITTBHICTIO ¥
chepi rocnioiaploBaHHs € JiSJIbHICTh YYACHUKIB rOC-
MMOZIAPCHKUX BiJIHOCUH, 110 3/[ICHIOETHCS HA OCHOBI
peaJtizallii iHBECTHIlI 3 MeTOI0 BUKOHAHHS JIOBIO-
CTPOKOBUX HAYKOBO-TEXHIUHUX MTPOTPAM 3 TPUBAJIN-
MU CTPOKAMU OKYITHOCTI BUTPAT 1 BIIPOBA/)KEHHS HO-
BUX HAYKOBO-TEXHIUHUX JJOCSTHEHb Y BUPOOHUIITBO
Ta MM cepu cycmiabHOTO KUTTS. [IpaBoBi, eKOHO-
MIiUHI Ta OpraHisailiiidi 3acajiu iIHBeCTUIINHOIL [liITb-
HOCTI, 11 /lep:KaBHe PeTyJTIOBaHHS 1 CTUMYJIIOBAHHS
iHHOBaIIHUX ITpoIeciB OasyroThest Ha KoHcTuTyiii
Ykpainu i Bu3HadaoThcst [0Co1apChbKUM KOJIEKCOM
Yrpainu (ct. 325-332), 3akonamu Ykpainu “IIpo
inBectutitiny misapHicTs” (1991 p.), “IIpo HayKOBY
i maykoBo-texHiuny excreprusy” (1995 p.), “IIpo
HAyKOBY 1 HAyKOBO-TeXHiuHy JisibHicTh” (1998 p.),

178

© ®. M. Meusinp, M. B. IOxumuyk, 2010



“ITpo mipiopuTeTHI HANPSIMKA PO3BUTKY HayKH i
rtexaikn” (2001 p.), “IIpo inHoBamiitHy AisTBHICTD”
(2002 p.), “IIpo mipiopuTeTHI HANIPSIMKH iHHOBAIIili-
HOI1 mistabHOoCTi B Ykpaini” (2003 p.), “IIpo cremianb-
HUI peXUM IHHOBAITITHOI /IISITbHOCTI TEXHOJIOTIYHUX
napkis” (2006 p.), iHITIMU HOPMAaTUBHO-TIPABOBUMU
aktamu [6, 52-87;7, 149, 150], a takox Konteniieio
HaYKOBO-TEXHOJIOTIYHOTO Ta IHHOBAIIHOTO PO3BUT-
Ky YKpainu, cxBajeHoto Bepxosnoio Pasoio Yipainu
13 nunag 1999 p. ykazamu [lpesugenta Ykpainu yr-
BOpeHo /lep:;kaBHe areHTCTBO 3 iIHBECTHIIN Ta iHHO-
Bariii (2005 p.), Hartionanbuy pay 3 iHHOBAIiiiHOTO
posBuTKy Ykpairu (2006 p.), a TToctanoBoro Kabi-
HeTy MiHicTpiB YKpaiHu — Aep:KaBHY HeOaHKIBCbKY
(GiHaHCOBO-KPEAUTHY YCTAaHOBY — YKPaiHCBKY Jep-
JKaBHY iHHOBaIiitHy kommaniio (2000 p.).

Pazom 3 TuMm y ct. 3 3akony Ykpainu “Ilpo inBec-
TULIHHY AisIbHICTS” MICTUTBCS OLIBII HIMPOKE 3a
amicToM, HixK y c1. 325 TK, BusHayenus: inHosariii-
HOI JiisibHOCTI: “IHHOBaIIHA JIAJIBHICTD K O/HA 13
(hop™m iHBeCcTUIIITHOT AISITBHOCTI 3IHCHIOETHCS 3 Me-
TOI0 BIPOBKEHHS JIOCATHEHb HAYKOBO-TEXHIYHO-
TO TIporpecy y BUPOOHUIITBO i collianbHy cdepy, 1o
BKJIIOUAE: BUITYCK 1 PO3MOBCIOIZKEHHS TTPUHITUTIOBO
HOBMX BU/[IB TEXHIKU 1 TEXHOJIOTIH; TIPOTPECUBHI MiK-
rajy3eBl CTPYKTYPHi 3pYyIIeHHS; peasisallifo J0Bro-
CTPOKOBWX HAYKOBO-TEXHITHUX ITPOTPAM 3 BEJTUKUMU
CTPOKaMU OKYITHOCTi BUTpAT; (hiHaHcyBaHHS (hyH/Ia-
MEHTAJIbHUX IOCJ/KEHDb IS 3MINACHEHHS SAKICHUX
3MIH Yy CTaHi IPOAYKTUBHIX CIJI; PO3POOKY 1 BIIpOBa-
JKEHHST HOBOI, pecypco3bepiraiouol TeXHOJIOr, Ipu-
3HAYEHOI JIJI TTOJIIIIIEHHS COIIaJIbHOTO 1 €KOJIOTTYHO-
ro cranoBumia”. Y 3akoni Ykpainu “IIpo inHoBariifiny
nisybHicTh” (CT. 1) aKIEeHTYETbCSA Ha KOMEPIiHHOMY
BUKOPUCTAHHI Pe3yJbTaTiB iIHHOBAIINHOIL iJIbHOCTI,
Ha BijMiHy Bix mosoxkenn cr. 325 I'K, sika BuCTyIae
JUSJIBHICTIO, 110 CIIPIMOBAaHA Ha BUKOPUCTAHHS Ta KO-
MepITiali3alliio pe3yabTaTiB HAYKOBUX JOCTI/IKEHD Ta
PO3POOOK i 3yMOBJIIOE BUIYCK HAa PUHOK HOBUX KOH-
KYPEHTOCITPOMOKHIX TOBAPIB 1 MOCYT.

BupimanpHoo 03HaKO0 1HHOBAIINHOI /isJIBHO-
cTi, BiimoBizHO 10 ¢T. 1 3akony Ykpainu “IIpoinHoBa-
LifHY AiSUIbHICTD”, € IHHOBAIlL, TOOTO HOBOCTBOPEH]
(3acrocoBani) Ta/ab0 BIOCKOHAJIEHI KOHKYPEHTO-
CIIPOMOJKHI TE€XHOJIOTII, IIPOAYKIisg a0 IIOCAYTH, a
TAKOK OpraHisalliiiHO-TeXHIYHI pillleHHS BUPOOHU-
YOTO, aIMIHICTPATUBHOTO, KOMEPIIIHHOTO 260 1HIIIOTO
XapakTepy, M0 ICTOTHO MOJINIIYIOTh CTPYKTYPY Ta
AKICTh BUPOOHUIITBA Ta,/ab0 colliaabHOl cepu, AKi
CTOCOBYIOTBCS y TIpoIieci ii 3/1ifiCHeHHs.

OTsxe, THHOBAIIWHY iSJIBHICTH MOXHA PO3TJIs-
JIaTh 9K OJIHY 3 €KOHOMIKO-TIpaBOBUX (hOPM iHBec-

TyBaHHs (BKJAACHHS IHBECTHIIA B 00'€KTH TOCIIO-
JIApChKOI Ta 1HMIUX BUJIIB CYCIIJTBHOI JiSLIBHOCTI 3
METOI0 OTPUMAaHHS MTEBHOTO COIiaIbHO-€KOHOMITHO-
r0 ehexTy).

Y. 2 cr. 326 T'K Bcranosiioe, mo dbopmamu iH-
BECTYBAHHs IHHOBAIIIIHOI JiSJIBHOCTI €: Jiep:KaBHe
(koMyHaJIbHE) IHBECTYBaHHS, 110 3/[IHCHIOETHCS OP-
raHaMu JiepsKaBHOI BJIagn abo opraHaMu MiCIIeBOTO
CaMOBPSAIYBaHHS 32 PaXyHOK GI0/[)KETHUX KOIITIB Ta
IHITUX KOIITIB BI/IMOBIJTHO /10 3aKOHY; KOMEPIIiliHe
iHBeCTyBaHHsI, IO 3AIICHIOETHCS CyO'€KTaMu roc-
MOIAPIOBAHHST 32 PAXyHOK BJIACHUX 200 MO3UYKOBHX
KOIIITIB 3 METOIO PO3BUTKY Ga3u MiANPUEMHUIITBA; CO-
HiasbHe IHBECTYBAaHHS, IO 34IICHIOETbCS B 00'€KTH
comianpol cdepu Ta iHMMX HEBUPOOHMUUX cdep;
iHO3eMHe 1HBEeCTYBaHH:, IO 3/IHCHIOETHCS 1HO3EM-
HUMJ IOPUANYHUMY ocobamu abo 1HO3eMITIMH, a Ta-
KO’K IHIITUMU JIep:KaBaMU; CITLTbHE IHBECTYBAHHS, 1110
3MUHCHIOETBCS cyh’'eKTaMy YKpaiHu pa3oM 3 iHO3eM-
HUMUJ IOPUITYHUMHI 0COOaMU Y1 IHO3EMI[IMHU.

JlocmikeHHAM  TPaKTUYHUX 1 TEOPETUYHUX
npobJieM 3ailiCHeH s IHHOBAIIIHOI AiSIbHOCTI 3aii-
Mascs 6araTo BITYM3HAHMX (HaXiBI[iB-TEOPETUKIB
(T. Y. Byniy, II. H. 3asanin, A. C. Kyuarin, JI. W. Jle-
onthes, A. 10, I0manos Tta in.). 3apyO6iskHi gocia-
nuku B. Bepenc, P. /Ipykkep, /I. Kmapk, P. [Toprep,
1. Tllymmerep Ta iH. PO3BUHYIHM CyYacHy TEOpiio
eKOHOMIYHMX BiZIHOCHH, SIKi BiZmoOpakaroTh iHHOBA-
LIHII XapakTep MiANPUEMHUITBA Yy BUPOOHMII
chepi. Oanak BemWka YacTWHA POOIT TUX YIEHUX
HOCUTH TEPEBAKHO 3araTbHOTEOPETHYHUIN Xapak-
Tep YU MPUCBIYEHA PO3B’I3aHHIO OKPEMUX ACTIEKTIiB
npobsem [15, 56].

CyyacHuii etan poO3BUTKY CKOHOMIKM YKpaiHu
XapaKTEePU3YEThCS 3MIHOIO TIPIOPUTETIB HAIIOHAb-
HOTO TIporpecy. Tak, cBiTOBe CIIBTOBAPUCTBO B yMO-
Bax riobasisaltii CyCHiJibHUX Ta COIiaTbHO-eKOHO-
MIYHUX TIPOIIECiB BU3HAUYAE BIATPABHUM (HaKTOPOM
CYCITIJTBHOTO TIPOTPECY caMe PO3BUTOK JIIOAUHU Ta
SIKICHI BHECKU B JIIOJCBKUII IIOTEHIliaJl, BiJIHOCHO
SAKUX KyJIbTYpa BUPOOHUIITBA, TPOLYKTHBHICTD TIpa-
1l Ta IHII TPIOPUTETH BBAKAIOTHCS BTOPUHHUMM.
Ha cworoani, mocsaraeHHsT eKOHOMIYHOTO PO3BUTKY
MIJITXOM TITHPOKOMACIITAOHOTO BBEIEHHST y TOCTIO-
JIApChbKUI OOIr TAaKMX IPOAYKTIB iHTEJEKTYaabHOI
npaii, K 3HAaHHS, TEXHOJIOTil, HAyKOBO-TEXHIYHi
PO3pOOKHU, TOIIO AJIs IX KoMepliajisalii Ta mocsr-
HEHHS COLIa/IbHO-EKOHOMIUHOTO e(heKTY, BUBHAETD-
€Sl MOJIEJUII0 1HHOBAIlITHOrO PO3BUTKY €KOHOMIKHU
€Bpocoiosy.

O6panuii Ykpainoo 1max inrerparii 10 €spoco-
103y BUMarae 30JIMKeHHs Ta iHTerpaliio HallioHa I b-
HO1 eKOHOMIUHO1 cucteMu 7o cucteM Kpain €C. Ile
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cTaBuTh YKpainy mepes BMOOPOM 3arpOBaKEHHS
Tiel Moesi PO3BUTKY, sika npuiinara €C 3a 6azo-
BY, TOOTO Mo/ iHHOBAI[iITHOro Po3BUTKY [12, 56].
Ocob6aMBIMI BUMOTaMHU 10 XapaKTePy Ta TEMIIB
PO3BUTKY HAI[IOHAJIBHOI €KOHOMIKM TICJIS 11 BUXO/Y
i3 GaratopiuHOTO TIMGOKOTO KPU30BOTO CTaHy CTa-
I0Th 3aBjlaHHs 3a0e3TeveHHs ii BiITBOPIOBAIBHOTO
IHHOBAIIITHOTO UKy Ha HOBiH TexHoJOTiUHIN oc-
HOBi B yMOBaX PUHKOBOI €KOHOMIKH, a TaKOXK 3a6€3-
IeyeHHs COIliaJIbHOI CIPSIMOBAHOCTI IThOTO BiZITBO-
PIOBAJIBHOTO IHWKJY 3 MaKCUMaJbHO e()eKTUBHUM
BUKOPUCTAHHSIM IHHOBAIIHOTO TIOTEHITialy KpalHu,
BHYTPIIIIHIX Ta 30BHIINIHIX PECYPCIiB, IOCTHEHHS BU-
nepeyKajJbHUX TEMIIB JMHAMIKM PO3BUTKY TOPIiB-
HSIHO 3 TIPOBITHUME KpaiHAM® CBITY BiITIOBIHO /10
HATPSIMY MTPOTPECY CBITOBOI EKOHOMIKM.

Takum yuHOM, yTBEpYKEHHS IHHOBAIIITHOT MO-
Jeqi PO3BUTKY HaI[lOHAJbHOI EKOHOMIKH 3a0e3-
MeYUTDh ii KOHKYPEHTOCIIPOMOXKHICTb Ta BUXiJl Ha
TPAEKTOPIIO CTAJIOr0 PO3BUTKY. Tomy mepexis [0
IHHOBAIIMHOI MOjieJli PO3BUTKY HAI[IOHAJIBHOI €KO-
HOMIKHM TIOCTYIIOBO CTAa€ iMIIEPATUBOM JI€PKABHOI
nosituku. Ile mosdrae Hacammepe/1 y BCTAaHOBJIEHHI
e(heKTUBHOTO TPABOBOTO PETYJIOBAHHS BiJIHOCUH
y cdepi inHoBariii. CyyacHa HOPMaTHBHO-IIPABOBA
6aza (3axonwu, ykasu IIpesuzenra, Imia3aKOHHI aKTh
y ¢dopmi TIOCTaHOB ypsily, HaKasiB IEHTPAIbHUX
OpTaHiB BUKOHABUOI BN TOIIO) CTOCOBHO HAYKO-
BO-TEXHIYHOI Ta IHHOBAIIMHOI [[IJIBHOCTI HAJIYy€E
6smsbko 200 gokymenTis [10, 787].

Ykpaina nepimoio cepen aep:xas CH/I 3akono-
JaBYO 3aKpinmiaa Kypc Ha HAyKOBO-TEXHOJOTIUHE
OHOBJIEHHST e€KOHOMiku. Y mnpuitaaromy B 1991 p.
3akoni Ykpainu “IIpo ocHOBU jep:KaBHOI TOJTH-
K1 y chepi HAyKud 1 HAYKOBO-TEXHIYHOI MOJITUKU
OyJI0O KOHCTAaTOBAHO, 10 CaMe HAayKOBO-TEXHIYHUIL
mporpec € roJJOBHUM (haKTOPOM PO3BUTKY CYCITIIIBC-
TBa 1 TIPOTOJIOIIIEHO, 1O “/lepKaBa HAJIA€ TTPIOPUTET-
HYy MiITPUMKY PO3BUTKY HAYKH SIK BU3HAYAIBHOTO
JUKepesia €KOHOMITHOTO 3pOCTaHHS . Y JIeNo iHIIii
pemaxiiii g Te3a IMiATBep/yKeHa i B 3aKOHI YKpai-
Hu “IIpo HayKOBY i HAyKOBO-TEXHIUHY MisIJIbHICTD”,
sakuil Oys npuitHaTuii y 1998 p. samicTb HazBaHOrO
Butie: “PO3BUTOK HAYKM i TEXHIKN € BU3HAYAJIbHUM
(haKTOPOM TIPOTPECY CYCITiIBCTRA, MiABUIIEHHS 1006-
pobyTy HOTo 4JIeHiB, iX [yXOBHOTO Ta iHTEIEKTYaTh-
Horo 3poctanus” [13, 15].

Peastizartisi Takoro crpsiMyBaHHS TOJITUKU Jiep-
KaBu, BUGIp IHHOBAITiiTHOI MOJIEJTi PO3BUTKY €KOHOMI-
KM KOHKpeTuzyBasmch [loctanoBoio Bepxosnoi Paju
Ykpainu Big 13 sumasa 1999 p. Ne 916-X1V, sxoio
Oysa saTBepskeHa KOHIENIiss HayKOBO-TEXHOJIO-
TiYHOTO Ta IHHOBAIIIHHOTO PO3BUTKY YKpaiHU, Ta Psi-

JIOM 3aKOHIB Ykpaiau: “IIpo cremiasbHy eKOHOMITHY
3ony “SIBopiB” (Big 15 ciumst 1999 p. Ne 402-XIV);
“IIpo criemiaibHUIT  PEKUM  IHHOBAIIHOL  TisITb-
HOCTi TexHosoriyHuX mapkiB” (16 mumasa 1999 p.
Ne 991-X1V); “IIpo mpiopuTeTHI HATPSIMHA PO3BUTKY
Hayku i texuikn® (11 mumaa 2001 p. Ne 2623-111);
“IIpo innoBarniitny pgisibHicts” (4 qunug 2002 p.
Ne 40-1V); “IIpo mpiopuTeTHi HampsiMd 1HHOBaA-
miHoi  gispHocTi B Ykpaini” (16 ciunsa 2003 p.
Ne 433-1V); “IIpo sarasbHO/EP:KABHY KOMILIEKCHY
IIPOTpaMy PO3BUTKY BUCOKUX TeXHOJOTIH” (9 KBITHS
2004 p. Ne 1676-1V); “IIpo nep:kaBHE peryJIOBaHHS
JisLTbHOCTI Y cepi Tpanchepy TexHodorii” (14 Bepe-
cHst 2006 p. Ne 143-V); “IIpo naykosuti mapx “Kuiscb-
ka osmirexuika” (22 rpyaas 2006 p. Ne 523-V).

OpierTarist Ha IHHOBAIIHHUN aJTOPUTM PO3-
BUTKY 3HailllIa CBOE BiZoOpasKeHHS B YTOHI IIPO
MapTHEPCTBO 1 CMBPOOITHUIITBO 3 EBPOMEHCHKIMI
CrisroBapucrtBoM 14 uepsust 1994 p., ska nabysa
gurnocTi 1 6epesust 1998 p., B Crparerii inTerpartii
Ykpainu no €Bponeiicbkoro Coio3y, 3aTBepKeHil
Ykazom Ilpesunenrta Ykpainu Bijg 11 uepBus 1998 p.
Ne 615/1998, a takox y Crparerii eKOHOMIYHOTO
Ta COIiaJIbHOTO PO3BUTKY Ykpainu “Illisixom eBpo-
neiichKoi inTerparii” na 2004—-2015 poxu”, 3aTBep-
JukeHilt Yrazom IIpesumenta Ykpainu Bij 28 KBiTHS
2004 p. Ne 493/2004.

[Mumu goKkyMeHTaM¥W Ta YMCJIEHHUMU ITij3a-
KOHHUMU aKTaMM B YKpaiui OyJa cTBOpeHa JOCUTD
coJTiTHa HOpMaTHBHO-TIPaBoBa 6a3a, IKOI0 He TiTb-
KU Iepegbadasach 3arajbHa Opi€HTallis Ha IHHOBA-
IIWHUHT PO3BUTOK €KOHOMIKH, a I OKPECJIIOBATNUCH
OCHOBHI ME€XaHi3MU BTiJIEHHS B JKUTTS TaKOTO
Kypcy Zep:xkaBoio. IIpoTe peasbHe BKJIOYEHHS B
Jito GisbIIoCTi X MexaHi3MiB B Ykpaini He Binby-
JIOCSl.

[Tpu mpomy BepxosHna Pajia Ykpainu, Ha :Kajib, He
BUSIBWJIA JTOCTATHBOI TOCJIiJOBHOCTI: 3aTBEPAUBIIN
3aKOHO/IaBY0 HOPMU TIPSIMOI [lii, BOHA JIETKO MOTO/I-
JKyBajach 3 MPOMO3UINIIMU BUKOHABYOI BJIAJU TIPO
MIPU3YTIMHEHHS [Iii BI/IMOBIIHUX cTaTel 3aKOHIB, CI10-
YaTKy TUMYACOBO, a TIOTIM 1 BUJTyUYeHHS iX MMOBHICTIO
[12, 80]. Takum croco6oM OinbIn HiK HAIIOJOBUHY
OyJ10 BUXOJIOIEHO 3akoH Ykpainu “IIpo HayKoBy i
HAayKOBO-TEXHIUHY [IisSITbHICT” — PeabHO IIOTh Y
HBOMY JIHIIE CTATTi PO MeHciliHe 3abe3meyeHHsT Ha-
YKOBIIIB.

Ile 6inbin gpamaTryna icropis 3akoHy Yipaidu
“IIpo inHoBaiiiiny pisgapHicTs”. Tlicss BumyuyeHns 3
HbOTO CT. 21 Ta 22, BiH TPAKTUYHO BTPATUB, HA TyMKY
(haxiBIIiB, CBill CEHC i TIEPETBOPUBCS HA CYTO JIEKJIa-
pPaTUBHUI JOKYMEHT, B IKOMY BU3HAUAETHCS TIEBHA
TEPMIHOJIOTISI 1 PO3IOBIIAETBCA TPO TOMIUPEHi B
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CBITI MeXaHi3MU BIUIUBY JiepsKaBU Ha IHHOBAIlIMHI
MPOIeCH, ajie KOJeH 3 X MeXaHi3MiB peajbHO He
3ampoBaKY€EThCst. MoKINBO, cripoba opraHisyBatn
MIATPUMKY # CTHMYJIIOBAHHSI BCIX 0€3 BUHSTKY iH-
HOBAIlITHUX ITPOEKTIB, 3aKJIa/leHa B MEPIIiil peakirii
3aKOHy, OyJ1a JIeto mepeauacuoio [3].

Ha npeBesukuii sxajb, Ha TaKy caMy HIKOMY He
noTpi6HY iMiTaIlito peaabHOI CIIPaBU EPETBOPHINCS
BU3HAYEHHs TIPIOPUTETHUX HAIPSIMIB HAYKOBO-TEX-
HIYHOI Ta IHHOBAIINHOI AiSJIBHOCTI 1 (hopMyBaHHS
Ta peasisallis JepKaBHUX HAyKOBO-TEXHIYHUX TTPOT-
pam (MexaHizM (hopMyBaHHS iHHOBAIIMHUX TTPOTPaM
HAIIMM 3aKOHOJABCTBOM B3arajii He mepenbaueHo).
Cama imes ¢GopMmyBaHHS Ha KOHKYPCHUX 3acajiax
TepKaBHUX HAYKOBO-TEXHIYHUX IMPOTPaM, CIPIMO-
BaHUX Ha peasi3allifo ITPIOPUTETHUX HAMPIMIB PO3-
BUTKY HayKHU 1 TeXHIKH B YKpaiti, OyJa CKOMIIPO-
MeTOBaHa B)Ke THM, 10 Ha iX BUKOHaHHS MiHbiHOM
BUIIJISIACH HETIPUITYCTIMO MaJia YaCTKa KOIITIB Bijl
3arajbHOTO (hiHaHCyBaHHs Hayku. ToOTO HacTpaB/Ii
BOHU HiSIK HE BIJIIIOBIJIa]IN CAaMOMY TIOHATTIO “IIPio-
pureTHi”.

BigmosiHo 710 3aKOHOAABCTBA JI€PsKaBHY ITiJl-
TPUMKY OJEP/KYIOTH CyO’€KTH TOCIOAAPIOBAHHS BCiX
dopM BJacHOCTI, MO peasi3yioTh B YKpaiHi iHHO-
BaIliifHI MTPOEKTH, Y TOMY YHUCJI MiANTPUEMCTBA BCiX
¢dopM BJIACHOCTI, SIKI MalOTh CTAaTyC IHHOBAIliHHUX.
3 orsay Ha 3a3HavyeHe, OCTa€ HEeOOXIiAHICTh MOB-
HOTO PO3YMiHHS TepMiHa “iIHHOBAIiil” SIK 3 HAYKOBOI,
TaK 1 3aKOHO/IABYOI TOYKHU 30py. BiZIMOBIHO 110 Cy-
YACHOTO MiKHAPOIHOTO CTAHAAPTY, 3aKPIlJIEHOTO Y
IOKyMeHTax €BporelichKoi KoMicii, iHHOBaIis po3-
IJISIIAETBCA SIK KIHIEBUHM Pe3yJIbTaT TBOPYOI Jisiib-
HOCTI, IKUII OTPUMAaB BTIJIEHHH Y BUTJISA/II HOBITHBOI
ab0 BJIOCKOHAJIEHOI TIPOYKILT, 10 peasi3yeThes Ha
pUHKY, a60 HOBOTO Y1 BJOCKOHAJIEHOTO TEXHOJIOTTY-
HOTO TIPOTIECY, SIKUII BUKOPUCTOBYETHCS Y TIPAKTUY-
Hili gisibHOCTI [14, 127].

Hagezneni BusHaueHHst iHHOBAIlI] TEBHOIO MipOTO
3HAWIIIN CBOE BiJITBOPeHHS y CT. 1 3akoHy Ykpai-
un “Ilpo iHHOBamiiiHy MiSBHICTE”, M€ iHHOBAIL
HA/IAa€ThCS yHIBepcaJTbHe BU3HAYEHHS: IHHOBAIl —
HOBOCTBOPeHi (3acTocoBani) i (ab0) BIOCKOHAJIEH]
KOHKYDPEHTOCIIPOMOZKHI Te€XHOJIOTI, MpoayKiis abo
TMOCJYTH, a TAKOX OpraHi3alliifHO-TeXHIuHi pIlieH-
HsI BUPOOHMYOIO, aAMiHiCTPaTUBHOIO, KOMEPIIilHO-
ro abo IHIIOTO XapaKkTepy, MO iCTOTHO MOJITIIYIOTh
CTPYKTYPY Ta sAKicTh BUpobHUIITEA i (a60) coriaib-
HOi chepu.

Innosariiina AisabHicTh, K 1 6a3oBa KaTeropis
“iHHoBaIlis”, He Ma€ OJHO3HAYHOTO BU3HAYEHHS Cce-
pesl HayKOBIIiB, & BUBHAYEHHS iIHHOBAIIITHOT JisJib-
HOCTI B 3aKOHO/IaBCTBI YKpaiHU He y3TOKeHi Mix

co6oro. Tak, cr. 1 3akony Ykpainu “IIpo iHHOBa-
LiliHy aisibHicTh” mepembadeHo, 10 iHHOBaIiliHA
JUSITBHICTD — JSJIBHICTB, IO CIIPSIMOBAHA HA BUKO-
pUCTaHHS 1 KOMEPIIATI3aIiio Pe3yabraTiB HayKo-
BUX JIOCTI/IKEHb Ta PO3POOOK i 3YMOBJIOE BUITYCK
Ha PUHOK HOBUX KOHKYPEHTOCITPOMOXKHUX TOBAPIiB 1
nocayr. Cr. 3 3akony Ykpainu “IIpo inBecTutiiiny
JUATBHICTD” IHHOBAIINHY /iSAJbHICTD BUSHAYEHO AK
o/iHy 3 (hopM iHBECTUITIITHOI MIATbHOCTI, SIKa 3/IiiC-
HIOETHCS 3 METOIO BITPOBA/IPKEHHS JIOCATHEHD HAYKO-
BO-TEXHIYHOTO TIPOTPECy Y BUPOOHUIITBO i COIiab-
Hy cdepy, 0 BKIOYAE: BUITYCK i PO3TOBCIO/IKEHHS
TIPUHITATIOBO HOBUX BUJIIB TEXHIKH 1 TEXHOJIOTII; IPO-
TPECUBHI MiKTa/Iy3€eBi CTPYKTYPHI 3pyIIeHHS; peai-
3aI1i10 JIOBTOCTPOKOBUX HAYKOBO-TEXHIYHUX MTPOTPaAM
3 TPUBAJIMMU CTPOKAMU OKYTTHOCTI BUTPAT; (DiHAHCY-
BaHHS (DyHIAMEHTATBHUX IOCTI/PKEHb [T 3/iH-
CHEHHS SIKICHUX 3MiH y CTaHi MPOAYKTUBHUX CHJ;
PO3pobKy i BIPOBaKEHHST HOBOI, pecypcosbepira-
10401 TEXHOJIOT1, IPU3HAYEHOI JIJIS MOJIIIICHHS CO-
IIAJIBHOTO i €KOJIOTIYHOTO cTaHoBHUIIA [3].

Tocriopapcbkuii Kojieke YKpainu posrJsjiae iH-
HOBAIIMHY AiISJBbHICTD JiuIe y cdepi rocrnopapio-
BaHHS Ta BU3HAUAE 11 9K JiANbHICTh YYACHUKIB IOC-
MO/IAPCBKUX BIIHOCUH, IO 3/IIHCHIOETHCS HA OCHOBI
peaJrizallii iHBeCTUI[I 3 METOI0 BUKOHAHHS JIOBTO-
CTPOKOBUX HAYKOBO-TEXHIYHUX MTPOTPAM 3 TPUBAJIN-
MU CTPOKAMU OKYITHOCTI BUTPAT 1 BIPOBAKEHHS HO-
BUX HAYKOBO-TEXHIUYHUX [JOCSTHEHb Y BUPOOHUIITBO
Ta i cdepu cycmiabHoro KuTTs (cT. 325) [2].

[Ipn BU3HAUYEHHI MOHATTS IHHOBAIIWHOI [TislJb-
HOCTI y HaBYAJbHO-METOAUYHUX Ta HAYKOBHUX Ipa-
IIIX aKIIEHTYEThCS yBara Ha 3B’s3KaX iHHOBAIiITHOI
JUAJTBHOCTI 3 HAYKOBO-TEXHIUHOIO [IFJIbHICTIO Ta
3 BIPOBAJLKEHHAM HAYKOBO-TEXHIYHUX PO3POOOK.
Tak, B. O. IyceB y cBoEMy HAaBYAIBHOMY MOCIOHUKY
“JlepskaBHa iHHOBaIlTHA MOJIITHKA K 3aci6 PO3BUT-
Ky HalliOHAJbHOT €KOHOMIKM~ BUBOJIUTD MOHSATTS 1H-
HOBAIlIIHOI iSIJIbHOCTI TAKUM YMHOM: iCHY€E THUIIOBE
BU3HAYEHHS IHHOBAIINHOI AISJIbHOCTI K AISJIbHOCTL
3 JIOBE/IEHHSI HAyKOBO-TEXHIUHWX ijiell, BUHAXO/IIB,
PO3pPOOOK 0 pe3yIbTaTy, IKUI MOKe OYTH ITPaKTIU-
HO BUKODPHCTaHMiL. Y MOBHOMY 00cCs3i iHHOBaIiliHA
JUSITBHICTD BKJIOYAE BCI BUIM HAYKOBOI JIISLTBHOCTI,
MTPOEKTHO-KOHCTPYKTOPCHKI, TEXHOJIOTIUHI, JAOCJIi/I-
Hi po3pO6KH, iSIBHICT 3 OCBOEHHST HOBOBBE/ICHD Y
BUPOOHULTBI. THHOBAIIIIHA IiAIBHICTE 32 XapaKTe-
POM € CUCTEMHOIO Ta (GaraToILIAaHOBOIO AisJIbHICTIO,
3a AKOIO MOENHYIOTHCA OpraHisailiiiHi, coriagbHi Ta
TEXHOJIOTIYHI HOBOBBE/IEHHS 1 B XO/1i BIIPOBAJ[PKEHHS
aKuX (hOPMYETHCS HOBA MOJIENIb PO3BUTKY, MIEPETBO-
PEHHS Ta BUKOPUCTaHHS €KOHOMIUHMX, TTPUPOTHUX
Ta CyCIIJIBHUX PeCypciB.
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3 ycworo HaBegenoro B. O. Iyces orpumye in-
TerpoBaHe yHiBepcaJibHe BU3HAYEHHS: iHHOBAITITHA
JUSIJTBHICTD — TI€ TiJIecTIpSAMOBaHI i, 10 3/iHCHIO-
I0ThCsI 32 OYAb-SIKIUM BUAOM Jis/IBHOCTI 200 y Oy /Iib-
AaKill 11 mpeaMeTHiM cdepl NIISAXOM 3alydyeHHS 3a-
cobiB iHTeNeKTyaJIbHOI iAIBHOCTI Ta MeXaHi3MiB il
MiITPUMKH, IPUTAMAHHUX TIEBHIM TTpeIMeTHi i cepi
JLJTBHOCTI, 3 METOIO OTPUMAHHS PI3HOTO posy edek-
TiB (€KOHOMIYHOTO, €KOJIOTIYHOTO, HayKOBO-TEX-
HIYHOTO, COIIIaJIbHOTO Ta iH.) BiJl YIIPOBA/KEHHS B
MIPAKTUKY HOBOTO MPOAYKTY (IHHOBAIIMHOTO), SIKUH
BKJIIOYAE HOBMH TOBap, HOBITHIO ab0 BIOCKOHAJE-
HY TEXHOJIOTIO, MOCYTY, OPUTIHAIBHUN TIAXiA 10
PO3B’sI3aHHs TIPo0JIeMH, 10 3aTpedyBaHO CYCIIIbC-
TBOM a00 0r0 IHCTUTYTaMU, IIPU LHOMY 3MiHIOIOTh-
csI SIKiCHI XapaKTePUCTHUKHU SIK caMmoi chepr iHHOBa-
IMHOI MiSJIBHOCTI, TaK 1 CerMeHTa CIOKUBAHHS abo
3aCTOCYBAHHSI I[LOTO MPOAYKTY |5, 45].

JlepskaBa, SIK OJIMH i3 OCHOBHUX Cy0’'€KTiB iHHO-
BaIiitHoi AisibHOCTI, 3abe3neyye BIPOBAKEHHS
IHHOBAIIMHUX TIPOIIECIB Y HAITIOHAJIBHY €KOHOMIKY
Ta BCTAHOBJIEHHSI JJOCKOHAJIOTO MTPABOBOTO PETYJI0-
BaHHS BiJTHOCUH Y 11ili cepi. CrieniasbHO YIIOBHOBA-
JKEHUM T[eHTPAJbHUM OPTaHOM BUKOHABYOI BN Y
cepi inHOBaMiiiHOI HisabHOCTI € [lepskaBHe areHT-
CTBO YKpaiHu 3 iHBecTHIliii Ta imHOBaIii (/lepxin-
BECTHUIII}), MiSITbHICTD SKOTO CIIPSIMOBYETHCS 1 KO-
opaunyerbest Kabinerom MinicTpiB Ykpainu uepes
Mepiioro Bille-peM’ep-MiHicTpa Ykpaiau. [/lo oc-
HOBHUX 3aB/IaHb /[ep:KiHBECTUII T HAJIESKUTD: yIacTh
y dopMmyBaHHi Ta 3abesledyeHHi peaizaiii gepKas-
HOI TOJIITUKHU y cdepi iHBeCTUINl Ta iHHOBAIiITHOI
JUSIJTBHOCTI Ta CTBOPEHHS HAI[IOHAJbHOI 1HHOBAIIil-
HOI cucTeMu st 3a6e3MeyeHHs TPoBeIeHHsT eek-
TUBHOI JIepKaBHOI IHHOBAIIMHOT IMOJIITUKH, KOOP-
JAMHAIA POOOTH HEHTPAIBHUX OpPraHiB BUKOHABYOI
BJIQIN Y cepi iHHOBAIINHO] [isbHOCTI (TI0CTAaHOBA
Kab6inery Minictpis Ykpainu Bix 16 tpasus 2007 p.
Ne 749 “Jlesiki nutanns /lepkaBHOTO areHTCTBA YK-
paiHu 3 IHBECTHIIi Ta IHHOBAI#).

Kimo4osoio mpobieMoio geps;KaBHOI iIHHOBAIIHO]
moJITHKN € (DOPMyBaHHS Ta 3a0e3IeUeHHs peaiisa-
1Mi1 11 TPIOPUTETIB SIK TOJOBHUX Ta HAMBAKIMBITINMX
HAPSIMIB CUCTEMHOI [TisiibHOCTI. [lep:kaBHi mpiopu-
TeTH IHHOBAI[INHOI AiAAbHOCTI BUKJIAAEHI B 3aKOHI
Ykpainu “IIpo mnpioputeTHi HampsMu iHHOBaIIil-
HOI JIiIbHOCTI B YKpaiHi”, iKWl BU3HAYAE [TPABOBI,
€KOHOMIYHI 1 opranisaiiiiiii 3acajau (popMmyBaHHs Ta
peanizaiii MpIOPUTETHUX HANPAMIB 1HHOBAIIIHOI
NSATBHOCTI B KpaiHi [4, 22].

[TpiopuTeTHi HanpsIMU IHHOBAIIHOI AiSITBHOCTI
B YKpaiHi — HAyKOBO, €KOHOMIYHO 1 COI[iaTbHO
OOrpyHTOBaHI Ta 3aKOHOJABYO BU3HAYEHI HAIIPSMU

iHHOBAI[ITHOI AisIIBHOCTI, CIIpsIMOBaHI Ha 3abesIie-
YeHHsI TOTPed CYCILIBCTBA Y BHCOKOTEXHOJJIOTIUHII
KOHKYPEHTOCIIPOMOKHIH, €KOJOTIYHO YMCTIN TPOo-
IYKIIii, BHCOKOSKICHUX IIOCJIyraX Ta 30iJIbIIeHHS
€KCIIOPTHOTO IOTeHIliany nep:xkaBu. IIpiopurer-
Hi HanpgMU I1HHOBAIIMHOI isJIBHOCTI B YKpaiHi
3060B’A3YI0Th OpraHy BUKOHABYOI BJIajIv BCIiX PiBHIB
CTBOPIOBATH PEKUM HaWOIIBIIONO CIPUSHHSA BUKO-
HAHHIO POOIT, CIPAMOBAHUX Ha Peasisalliio BiAmoBij-
HUX TIPIOPUTETHUX HAIPSIMIB, Ta KOHIlEHTpallii Ha
HIX (DIHAHCOBO-€KOHOMIYHUX Ta 1HTEJEKTyaJTbHUX
pecypciB. CTUMYJIIOBaHHS KOHKYPEHIIIT Ta 0OMesKeH-
HST MOHOIIOJT 3a6e31edye NomMpenHs iHHOBaliil Ha
3araJbHOEKOHOMIYHOMY piBHi. HopMaTusHO 623010
CTIPUSTHHS KOHKYPEHIIi1 € aHTUMOHOIIOJIbHE 3aKOHO-
JIABCTBO, CIIPSIMOBAaHE HA PO3BUTOK KOHKYPEHTHOTO
HiAIPUEMHUIITBA, OOMEKEHHST AisIbHOCTI IiAmpu-
€MCTB-MOHOTIOJICTIB, CTBOPEHHS TI€PEIyMOB [T
JIEMOHOIIOJII3a1i] eKOHOMIKM, 3a1100iraHHs Hexo0po-
coBicHi#l konkypentii [13, 18].

Cepejt OCHOBHUX TIPOOJIEMHUX MOMEHTIB ¥ 3aKO0-
HozaBuOMy 3abesnedveHHi iHHOBAITHOI AisJIBHOCTI
B Ykpaini MoxHa BHOKpeMUTH Taki. OOMeKeHHs
IHHOBAIIMHOI JIiAIBHOCTI € HACTIKOM HeepeKTUB-
HOTO [IEP’KaBHOTO BILJIMBY, 30KpeMa TOAATKOBUX
MiJIBI, aHTUMOHOIIOJIBHOTO, IIaTeHTHO-JiIeH31IHOT0
Ta KOH IOHKTYPHOTO DETYJIOBAaHHS TEXHOJIOTIYHOTO
OHOBJICHHSI BUPOOHUIITB. YKPaiHCHKUM 3aKOHOAB-
CTBOM BU3HAYEHO JINIIIE OJTHY TJIBTY /71 iIHHOBAITI -
HOI [iSITBHOCTI — OTofaTKyBaHHst B po3mipi 50 % Bix
YIHHOI CTaBKU IPUOYTKY Bizx peasisarii iHHOBaIiil
IHHOBAIIMHUMY 1IEHTPaMU, 3aHECEHUMU [0 JIeP>KaB-
Horo peectpy. To6To Bci migmpreMcTBa (haKTHUHO
1mo36aBJieHi MBI B IHHOBALIHHIN MiIIbHOCTI, SKIIO
BOHU He 3a3HauyeHi IHHOBAIIMHUMU IIEHTPAMH, IO
MIPUTTMHSE IX HAYKOBI Ta MPOEKTHO-KOHCTPYKTOPCHKI
POBOTH, OCBOEHHS 1 BIPOBAYKEHHST HOBUX TEXHOJIO-
riii Ta BUPOOHUIITBO HOBOI mpoaykiii. ITiabru, siki
icHyBasin B 3akoni Ykpainu “IIpo onoparkyBaHHs
npubyTKyY mignpuemcTs i opranisaniit” 1992 p., nasa-
JIM 3MOTY CTUMYJIIOBATH TBOPUYY IHHOBAIIUHY [TislJib-
HICTB, PO3POOIATH KOHKYPEHTOCIIPOMOKHI HOBAILil,
mo 3abe3meuyBaioch 3BITPHEHHSIM Bill OMOAATKY-
BaHHg X TPUOYTKY. AOCOJIOTHE BUIYYEHHS IIHX
MiJIBT (haKTUIHO JIKBIZyBaJIO BCI CTUMYJIU JIJISI iCHY-
BaHHS 1HHOBAIIMHOI AiSJIBHOCTI Ha MiIMPUEMCTBAX
[11, 202].

Po3po6ka iHHOBALIAHOL IIOJITUKY Ma€ 3iiCHIO-
BaTUCS 3 ypaxyBaHHAM YCiX €KOHOMIUHMX pPiBHIB
Ta TeH/eHIN ix po3Butky. [IpoBigHi KpaiHu cBiTy
(CHIA, Anonisa, €C) chopmyBasin cBoOi iHHOBaIiiHI
HAI[lOHAJbHI CUCTEMU 1 TePEeXOSATD /10 IHITNX PiBHIB
iHHOBALIAHOI TOMITHKY, 1O mepeadadyae po3poOKy
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€IMHOI 1HHOBAITIWHOI MO TUKA /IS JiepsKaB — uJie-
HIB CIIBTOBAPUCTBA Ta CTBOPEHHST €IMHOTO IHHOBA-
MiHOTO TTPOCTOPY Ta pUHKY. [le 3ymMoBIIeHO TOCHIIEH-
HSIM Mi’KHAPOIHUX IHTETPAIliTHUX MTPOIIECIB, BBE/IEH-
HSIM €IMHOI €KOHOMIYHOI TOJIITUKU, 3aTOCTPEHHIM
KOHKYPEHIIil Ha CBITOBUX PUHKAX, 1110 CIIPUYUHUIIO
MOSABY SKICHO HOBOI MOXKJIMBOCTI 1HHOBAIIIHOTO
PO3BUTKY Ta MiKIEP;KaBHOTO CIiBPOGITHUIITBA B iH-
HoBalliiiHiil cdepi Ha rineppisni. MeToro 06’ eiHaHHS
HaIlOHAJIbHNX IHHOBAIlIHUX CHCTEM KpaiH — UJIeHIB
€C e nobyj0Ba IMHAMIYHOT EKOHOMIKH, IKa 6a3y€Th-
cs1 Ha 3HAHHSX Ta moBuHHA 3abe3neynt €C cBiTOBE
nigeperBo. Bognowac, 3 MeTo0 00’'€AHAHHS 3yCUIb
BYEHUX Pi3HUX Kpaid OyJa MPOroJIomeHa KOHIEIis
CTBOPEHHSI E€AMHOTO JOCTITHUIBKOTO IMPOCTOPY B
€Bporri Ta BU3HaYeHi KOHKPETHI KPOKU y BUPIlIeHH]
i€l npobiemu [12, 66]. Haiibinbina yBara mpuiiis-
Jlacsi OKPECTIEHHIO TaKUX HAPAMIB, SIK OTPUMaHHS
Hai6ITBIIMX IHHOBAIIITHUX MepeBar 3a paxyHOK Ha-
LIOHAJIBHUX 1 3arajbHOEBPOIEHCHKUX 3YCUIIb Y IijI-
TPUMII JIOCJTI/IKEHb Ta CTBOPEHHI BiJMOBiAIbHOI
iH(hPaCTPYKTYpH.

DopmyBaHHS CIJIBHOTO IHHOBAIIHHOTO IPO-
CTOPY CTAJIO MOKJIMBUM 3aB/ISKU CTBOPEHHIO HAIi0-
HAJbHUX IHHOBAIIMHUX cucTeM, 1Mo 6GasyeTbes Ha
BIiJITOBiHIN /lepsKaBHIl MOMITUII Ta 3aKOHO/IABCTBI,
sKe 3abesnedye PO3BUTOK EKOHOMIKM €BPOIEHCH-
KUX KpaiH 3a paxyHOK IiABUTIEHHS e(heKTUBHOCTI
BUKOPHUCTAaHHA HAayKOBO-TEXHIYHOTO MOTEHITiaTy
MIJITXOM TPUCKOPEHOTO CTBOPEHHS Ta IIBUIKOI
KOMepITiaisallii BUCOKOTEXHOJOTIYHOI TPOMAYKIIii
MacoBoro monuty. [nHoBarmiitna momituka €C pe-
asizdyerbes nsixoM BukoHanus [Iloctoi PamkoBoi
nporpamu, B sIKili cpopMOBaHi MPiOPUTETHI HATIPSI-
MU HAyKOBO-TEXHIYHOTO criBpobiTHuITBa 3 60-Ma
KpalHaMu CBiTY, y TOMY 4uCJIi i 3axijHO€BpoIIeii-
CbKUM perioHoM. 3a jganumu Komicii €C, yactka
MiJIITPUEMCTB, 1O 3/iHCHIOITH IHHOBAIIMHY JTisTh-
HicTh, cTaHOBUTD 51 %, HailBUIIMIT piBeHb iHHOBA-
MifiHOI aKTUBHOCTI y MPOMUCJOBOCTI JIOCSITHYTO B
Ipnangii (72 %), Himeuunni (68 %). HaykoBo-Tex-
Hiuna inTerpamniss €C Ha cydacHOMY eTari mepej-
6ayae CTBOPEHHS CIILIBHOTO IHHOBAI[IIHOTO PUHKY,
MIKHApOAHUX Mepesk 0OMiHY ZocBigoM y cdepi iH-
HOBAIliil Ta PI3HUX MPOrpaM HAYKOBO-TEXHIYHOTO
criBpobitauiTsa [4, 27].

OTxe, U1 11epexojly €KOHOMIKM KpaiHW Ha iH-
HOBAIHUN TIJIAX PO3BUTKY HEOOXiHE JOCKOHATE
HOpMaTHBHO-TIpaBoBe 3abesnedyends. Hopmu 1po
IHHOBAIIHHY MiSJIbHICTD, IO MICTATHCSA B HaraThox
aKTax PI3HUX Trajy3eil 3aKOHOJABCTBA YKpaiHu i 3a
AKUMHU 1HHOBAIUl € CKJIQJIOBUMH I1HBECTUIIITHOTO
npolecy, yTBOPIOIOTh B YKpaiHi 3akoHomaBuy 6asy

JUTS 3MIIMCHEHHST 1 PO3BUTKY HAyKOBO-TEXHIYHOI Ta
IHHOBAITIITHOT MISTBHOCTI, KA Ma€ JIOBOJI BUpa3Hi
O3HAKW TIOCTIHHOTO BIOCKOHAJEHHS, ajie Pe3yJibTra-
TUBHICTB 11 BIJIUBY HA PO3BUTOK iIHHOBAIIMHUX TIPO-
1ecis 1e negocrarus |14, 300].

YunHa 3akoHOfaBYa 6asza HAYKOBO-TEXHOJIOTiU-
HOTO Ta IHHOBAI[IHOTO PO3BUTKY, HE3BA)KAlOUM Ha
3HAYHi 3yCHJLISA, BUTpavyeHi Ha ii po3poOKy, He Bij-
MOBIZIA€ CyYaCHUM BUMOTAM i TPAKTUYHO HE BILIN-
Ba€ Ha TEMIIM TAaKOTO PO3BUTKY, IPABOBE PETYJIIO-
BaHHS IHHOBAIIHOT AiSJIBHOCTI B YKpaiHi HOCUTD
TPOMI3/IKU, CyTIepeunBUM 1 B3a€EMOJIOTIOBHIOIOUUTH
XapakTep y pi3HUX HOPMATHUBHO-TIPABOBUX aKTaX,
TOMY BUMarae yHiikarrii Ta rapMoHisartii 3 HopMaMu
€BPOIENCHKOTO 3aKOHO/IAaBCTBA. Y HIll 3aUIIAETHCS
HI3Ka HEBUPIMIEHUX TMUTaHb: CTUMYJIIOBAHHS iHHO-
BaIlifHOI iSIJIBHOCTI Ta BUTPAT HA HAYKOBI JOCJI/I-
JKEHHS 1 po3poOKH, (hOpMyBaHHST iIHHOBAIlIHHIX BEH-
gypHUX (HOH/IB, peari3allii MoJTiTUKN iHHOBAI[IHHUX
MIPIOPUTETIB JIEPKABU, BUKOPUCTAHHS JIJISI 11HOTO
MOJKJIMBOCTEH 1 TlepeBar mporpaMmHo-IiJibOBOTO ITi/l-
xoy. Brinenna B skutTa Crpaterii iHHOBaliitHOTO
PO3BUTKY YKpaiHM BUMAra€ iCTOTHOTO BJOCKOHA-
JIEHHST 3aKOHO/aBY0i 6a3y Ta PO3POOKU HOBOTO CHUC-
TEMHOTO HOPMAaTHBHO-TIPABOBOTO I OpraHisaIiiiiHo-
METOAUYHOTO 3abe3leueHHs. YKpaiHa Ha CbOTOMIHI
4y He €MHa Kpaina €Bporwu, B SKill HiSK HE CTH-
MYJIOIOTBCSI 1HBECTHIll Y HAYKOBI JIOCTI/IKEHHS 1
PO3pPOOKH, TIPAKTHYHO BiACYTHIH BILIMB Aep:KaBU
Ha 1HHOBAIlIHI TIPOTIECH B €KOHOMIIIi, B CUJIy YOTO
BHACJIZIOK HEJOCTATHBOI MATPUMKH JIEPKABU TIPO-
JIOBKYETHCS IeTPajiallis HayKoBOro moTentiany. bes
BUPIIIIEHHS IUX TPOOJIEM BCi 3aKJIUKH TIPO MepeBe-
JICHHSI eKOHOMIKHY Ha IHHOBALiHUI 1IJISIX PO3BUTKY
3aJUIIATUMYTHCS IOPOKHIMM JIeKJIapallisiMu i 1myc-
TUMH PO3MOBAaMU.
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B ymosax adanmauii 0o 2nobanizayitinux npouecie egexmusie 6xooicenis 00 cei-

moeoi exonomiunoi cucmemu 6i00Y6aemvCst Ha 3acadax IHHOBAUIIUHOZ0 PO3BUMKY BIACHOT
exonomiku. IIpoananizoeano cyuachuil cmamn HopMamueHo-npasosoi 6asu sabesneuers
IHHOBAUILIHO20 PO3BUMKY 68 YKpaini i 3anponorosano ii yHigixayio.

B ycrosusx adanmayuu ¥ 2100a1UAUUOHHBIM NPOYeccam dPhexmusnvlii 6x00 K
MUPOBOTL SKOHOMUUECKOT CUCTEMe NPOUCXOOUM HA OCHOBAX UHHOBAUUOHHOZO PA3GUMIUSL
cobcmeennotl sKonomuku. IIpoanaiusuposano cospemenioe cocmostue HOPMAMmuUGHO-
npasosoll 6asvi obecneueHus. UHHOBAUUOHHOZ0 PA3GUMUsL 8 YKpaune U npeoniotceHo ee
yHuguxayuo.

In the conditions of adaptation to the globalisation processes the effective entrance to
the world economic system takes place on bases of innovative development of own economy.
The modern state of normatively-legal base of providing of innovative development is
analysed in Ukraine and offered its standardization.

Hagiviwna 16 nnucronaga 2010 p.
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Miocpezionanvia Axademis ynpasninis nepconaiom, m. Kuie

NMPOBJIEMU NOAAJILLLOI T'YMAHI3ALLIT
KPUMIHAJIbHO-BUKOHABYOIO 3SAKOHOAABCTBA YKPAIHU

Haykosi npaui MAYT1, 2010, sun. 4(27), c. 185—-188

Bucsimntoemocst numanns nooaivuiol 2yManizauii KpuminaivHo-6UKOHABY020 3aKO-
nodascmsa Ykpainu, 0aemocs npasosa xapaxmepucmura 3aKoH00a6uuM HOBeLaM i3 3a-

snauenoi npobaemu.

3a pOKM He3aJeKHOCTI YKpaiHu TeHiTeHIiapHa
crcTeMa Habpajia BETWKY KilbKiCTh TIPOTPECUBHITX
puc i xapaktepuctuk. CTBopeHa okpema /[lep:kaBHa
KPUMiHATBHO-BUKOHABYA CTy:KO6a YKpaiHu Ha qoJIi
3 TIEHTPATLHUM OPraHOM BUKOHABYOI CJY;KOU 3 TIH-
TaHb BUKOHaHHS TokapaHb — /[lepskaBuum [lemap-
TaMEHTOM YKpaiHu 3 MUTaHb BUKOHAHHS MOKAapaHb
(nmani lemaprameHt), HOTO TEPUTOPiAIbHUMU OpTa-
HaMW YIPaBJiHHSA, KPUMIHAIBbHO-BUKOHABYOIO iHC-
HeKIi€0. YKpaiHa TiICHO CHIBIIPAITIOE 3 Mi*KHAPO/IHU-
MU MIKYPSIZIOBUMM 1 HEYPSIIOBUMH OpTaHi3allisiMu
MeHITEeHI[IapHOTO XapaKTepy.

Hama xpaina 3060B’s3a1ach [QOTPUMYBATHCDH
pexkoMeHpaIif, BukIageHnx y MiHIMaJbHUX CTaH-
TApTHUX TIpaBWJIaX TOBO/KCHHS 3 YB'SI3HCHUMM,
npuitasitnx  Konrpecom OOH (EBponelicbkuii
BapiaHT — EBPOIENChKI TEeHITEHITiapHi TPaBuUJIa),
sIKi 6a3yI0ThCsT Ha TIOJTOKEHHSIX 3aralbHOl JeKaapa-
nii mpas moaunu, npuiiaatux A OOH 10 rpyaus
1948 p.

CyTTeBUM KPOKOM yIiepesi Ha ILISAXY TyMaHi-
3alil  KpUMiHAJIbHO-BUKOHABYOI CHCTEMU CTaJO
npuiiHATTS  KpuUMiHAIBHO-BUKOHABUOTO  KOJEKCY
Ykpainu (2003 p.) [1], 3akony Ykpainu “IIpo [lep-
JKaBHY KPHMiHAJIbHO-BUKOHABYY CJIy:KOy Ykpainu”
(2005 p.) [2] i HM3KM HITUX HOPMATUBHIX aKTiB.

Y nisnprocti JIKBC Ykpainu € unmali ckiajiHo-
11i. B X 0OCHOBI JIeKUTH Te, 1110 /ieprKaBa ChbOTO/IHI HE B
3M031 y HeoOxignnx Mexax (iHaHCcyBaTu AisIbHICTD
Cuy:x0u, B TOMY YMCI 3AIHCHUTH JOCTATHIN piBeHb
COTIIaJIBHOTO 3aXUCTY TEPCOHATY TIeHITEHITiapiiB, IKi
MIPAITioI0Th B YMOBAaX ITiIBUIIIEHOT KOH(MJIIKTHOCTI, Ta
i meBHOI 3arpo3u BiacHiit 6esmerri. HemocrarHicTsh
(hinancyBaHHS IPU3BOJAUTD TAKOXK /IO TOTO, 110 J0OCI
B cuctemi Cory:kOu He CTBOPEHO CIeI[iasli30BaHOTO

HaBYAJbHOTO 3aKJIa/y BUIIOTO PiBHS aKpenTaIlii Ta
HAYKOBO-AOCTITHOI CTPYKTYPH, IO 3YMOBJIOE TI€B-
HU Hetostik ipoeciitnoro piBHs nepconany Crysxk-
6w, il HeZOCTATHIO IPECTUKHICTb.

Y 3B’s13Ky 3 HaBeJIeHNM, Ta 3a iHITUX TiACTaB, Je-
nmapramenToM 6ysa pospobiiena Konreriis Jlepskas-
HOI IporpamMu po3BUTKY /lep:KaBHOI KPUMiHAJIBHO-
BUKOHABYOT carysk6u Ykpainu Ha nepion o 2015 p.

MoskMBO, B JIOKYMEHTI IPOITMCAHO HE BCe J10-
CTaTHBO YITKO H MOBHO, ajie ii reHepasbHe CIIPSIMY-
BaHHs Ha JIOCSTHEHHsSI €BPOIENChKUX CTAHIAPTIB B
OpraHax i ycTaHOBaX BUKOHaHHS IOKapaHb, 1 mepe-
JIyCiM BUMOT JI0 TPUMaHHS 1 TOBOJKEHHS 13 B’ I3HIAMU
Ta IHIIMMM KaTeropisiMu 3acyaxKenux, Tpeba BiTaTu.

Ha mogameiry rymamnizariio IKBC Ykpainu Ha-
misieri i 3akonm Ykpaiau Big 21 ciwnrs 2010 p. “IIpo
BHECEHHS 3MiH 0 KpuMiHambHO-BIKOHABYOTO KO-
nekcy Yipainu mo/o 3abe3neyeHHs mpaB 3acyKe-
HUX Ocib B ycTanoBax BHKOHAHHs mokapans” [3] i
“IIpo BHECEHHS 3MiH /10 IESIKUX 3aKOHO/IaBYNX aKTiB
Vipainu o0 3a6e3meyeHHs paBa Ha JTUCTYBAHHS
ocib, gKi TPUMAIOThCS TMiJI BAPTOIO, Ta 3aCY/KEHIX
oci6” [4].

Yeworo sasnauennMu 3akoHamu B JJKBC 6yiio
BHECEeHO OJIM3BKO CTa 3MiH 1 /JOIIOBHEHbD.

I1i HOBenIM MOKHA TO/IIUTH HA HOPMU 3arajib-
HOTO XapakTepy (BOHM BHeCeHi y 3arajbHy YacTUHY
KBK) i rtaki, 1m0 BUPIMYIOTh KOHKPETHI TTUTAHHS
PO3IUPEHHS TIPaB 3aCyMIKEHNX 1 TTOM SIKIIEHHS pe-
SKUMY BizOyBaHHS HoKapaHHs (BHeceHi y OcobmuBy
gactuny KBK). Yci BoHu MaioTh 3HAYHY COiaTbHY
LIHHICTB.

Hogenu 3aranbHOT0 XapakTepy MatoTh CBOIM TIep-
mo/prepesiom Koneruryiito Ykpainu i MikKHapOHI
HOPMaTHUBHI aKTHU B rajysi neHiTeHuiapii.

© 10. B. Anekcanyipos, 2010
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Tax, ciertiaslbHUM TPUHITATIOM KPUMiHATBbHO-BU-
KoHaBYOro 3akonozasctsa B cT. 5 KBK 3adikcosa-
HUI IPUHIIKII II0OBATH [0 IPaB i ¢cBOGOI JIFO{UHI.

BenbMu BaskJIMBUM € TOJIOKEHHS 4. 5, O SIKOI
nomana ct. 7 KBK: “/luckpuminariiss 3acymkeHux
3a O3HAKaMU PACH, KOJIbOPY IIKipH, TOJITUYHUX,
PEJIIriiHUX Ta 1HNIUX TIepeKOHaHb, CTaTi, ETHIYHOTO
Ta COIIAJIbHOTO TIOXO/KEHHS, MAaTHOBOTO CTaHy, Mic-
1151 IPOKUBAHHSL, 32 MOBHIUMHY 200 IHIINMU O3HAKAMMU
3abopouserses”.

3HAYHO PO3IIUPEHO KOO Ocib, siki 3rigHO 3i
cr. 24 KBK maiors mpaBo 6e3 creniajibHoro 103B0-
JIy BiJIBi/lyBaTH yCTaHOBU BUKOHAHHS TTOKAapaHb IS
3IHICHEHHS KOHTPOJTIO (B TOMY YMCJi — TOJIOBA, 3a-
CTYITHUK TOJIOBU Ta YJIEHU CIIOCTEPEKHOT KOMICIi, STKi
3MICHIOIOTh OPTaHI3aIliio TPOMAICHKOTO KOHTPOJIIO
3a JIOTPUMaHHIM TIpaB i 3aKOHHUX 1HTEPECIB 3acy/I-
JKEHWX [T/l YyaCc BUKOHAHHSI KPUMiHAJIBHUX ITOKa-
paHb).

Posimpeno MoXIMBOCTI y4acTi POMajICbKOCTI y
BUIIPABJIEHHI 1 pecolliaiizallii 3acy/I>KeHNX, a TaKOK
IPOMaJICBKOTO KOHTPOJTIO 32 JIOTPUMAHHSIM TIPaB 3a-
CYIUKEHUX TIiJl Yac BUKOHAHHS KPUMIHATBHUX TTOKA-
paHb.

Bignocuo nosesn Ocobuusoi yactunu KBK, To ix
3HAYHO OijIbIIe HiXK B 3arajabHill 4acTHHI.

3ayBakKMMO Ha BaKJTMBE 3HAYEHHS PO3IITUPEH-
HS IIPaB 3aCyIKEHUX [0 11030aBJIeHHST BOJI KiHOK,
SKI MaIOTh AiTell y OyAMHKaX AUTUHU IIPU BUIIPAB-
HUX KOJOHIAX. IM 7103BOJIEHO MPOKMBATH i3 CBOIMH
JIITBMU Y 3a3HaY€HOMY OYAMHKY, IPUYOMY aIMiHiCT-
pailis MOBUHHA CTBOPUTU HEOOXIIHI YMOBU [ Ta-
xoro nposkuBanus (4. 3 ct. 141 KBK).

SIKio 3acyjskeHa JKiHKa He BUsiBUJIA GaskaHHs
MPOKUBATH B OYIWMHKY AUTHHU CITJIBHO i3 CBOEIO
JUTUHOIO, 1if Ma€ OyTH HaJaHa MOKJIUBICTH BiIbHO
CIiJIKyBaThCA 3 Heto 6e3 0OMexeHb (3a BUHATKOM
yacy, KOJU 3acy/lKeHa BUKOHYE MOKJIAJIeHI Ha Hei
o6oB’st3kn) (u. 1 cr. 141 KBK).

[Ipu yomMy 3aKOH Terep Bejie MOBY CTOCOBHO BCiX
3aCyKEHUX 10 1030aBJIeHHST BOJI JKiHOK, a HE TiJib-
KU THX, 10 He OyJIn 3aCy/KeH] 10 mo36aBIeH s BOJI
Ha CTPOK Oinblne I'AITH POKIB 3a YMUCHI TSKKI Ta
0COOJIMBO TSKKI 3JI04MHH, K 1e 0YJI0 chopMyIbo-
BaHO B 3aKOHI paHirre.

PosuupeHnsam 1mpas ocid, mo BigOyBaioTh II0-
KapaHHs y KOJOHISX MiHIMAJBHOTO PiBHS Ge3meKn
3 TI0JIETIIIEHUMU YMOBaMU TPUMaHH4, € BiJIMiHa Tie-
perJigay ajMiHiCTpalli€lo iX KopecrnoHaeHIil (4. 3
ct. 113 KBK).

Jlo xosa opramis i 0¢i0, KOPeCIOHAEHIIS 10 SIKUX
3 GOKY 3aCyIKEeHUX He MiJJIarae Ieperyismy, Ternep
BifiHeceHwMil 1 3axucHUK y crpasi (4. 5 ¢t. 113 KBK).

AJte 0c06TMBO BasKIMBUM € Te, IO BCS KOPECTIOH-
JIEHIIisT, OTPUMAaHAa BiJl lepesiiyeHnX Y 3aKOHI OPTraHiB
i 0cib, maHa y BiAIOBIAb HA KOPECITOHEHIIIIO 3aCy/I-
JKEHUX, TeTlep TAKOXK He TTiJIATAE KOHTPOJIIO.

Mosa iijie Tpo HereperJisiJi KOpecroH/IeHIlii, Ky
OJIEPKYIOTh 3aCy/KeHi BiJl YoBHOBaskeHOTO Bepxos-
Hoi Panu Ykpainu 3 mpaB Joaunu, €BpoIeichbKoro
CY/ly 3 TIPAB JIIOJIMHU, a TAKOXK 1HIIUX BiJIOBIZIHUX OP-
raHiB MiKHAPOIHUX Opraisaliii, wieHoMm abo yJacHu-
KOM SIKMX € YKpaiHa, YIOBHOBKEHHX 0CI0 TaKuUX MixK-
HApPOJHUX OpraHisalliii, IPOKypopiB Ta 3aXUCHUKIB MO
CITpaBi, sIKi 3/[IHCHIOIOTH CBOI MOBHOBAKEHHS Bi/IIIOBI/I-
Ho 110 cT. 44 KITK Yxpainu (4. 415 ct. 113 KBK).

(/1o peui, anasoriuHi yMOBU KOPECITOHIYBaHHS
3aikcoBani 3akoHoMm Ykpainu Big 21 ciuns 2010 p.
i BiZHOCHO 0Ci0, B3STHUX IIiJ] BApTy B MOPSIAKY CT. 155
KIIK [5]. 3asnauerum 3akoHoM ct. 13 3akoHy YK-
painu “IIpo momepente yB'ss3nenus” Bix 30 yepBHS
1993 p. [6] nomroBHeHA BimnoBigHIMT 4. 81 9.)

3rigHo 3i cr. 2 3akony Ykpaiunum Big 21 ciunsg
2010 p. xinmpka BBegennx y KBK HoBenr HabuparoTh
yrHHOCTI 3 1 ciuns 2012 p., To6TO Ha MOMEHT TIPHii-
HATTSA 3aKOHY — Yepes JIBa POKHU.

Mosga iizie 1Ipo 3HATTSA oOMeKeHb Ha TejeOoHH]
PO3MOBU 3aCY/IKEHUX 11/l KOHTPOJIEM aJMiHicTpaltii
(4. 5 cr. 110 KBK), npo HagaHHs IpaBa 3acyKe-
HUM, SIKi TIPAIIOIOTh Ta 1MepedyBaioTh y BUMPABHUX
KOJIOHISIX MiHIMAJIbHOTO PiBHSA O€3IIEKU 3 ITOJIeTIIe-
HUMU YMOBaMU TPUMaHHS, Ha MOPIYHUN KOPOTKO-
JacHUI BWI3Jl 32 MeXKi KOJOHIl TpuBamicTtio 14 ka-
genapaux aaiB (4. 4 cr. 111 KBK), a Takox mpo
3000B’s13aHHS JICP/KaBH, 3TIIHO 3 SKUM 3aCy/UKEHi,
SIK TIPABUJIO, TPUMAIOTHCS Y TIPUMITIIEHHAX GJI0UHOTO
THUILY, HOPMa >KUJIOI TJIOIII HA OJIHOTO 3aCY/XKEHOTO
He MO)ke OYTH MEHI 1K YOTHPU KBaJApaTHI MeTPU
(u. 1 ct. 115 KBK).

Yei 111 TOJIOKEeHHST CYTTEBO TOJIETHIYIOTh PEKUM
BiOyBaHHsI MOKapaHHs i, 6E3yMOBHO, MalOTh OyTH
BTiJIEH] B JKUTTS. Ajie BUHUKAE MTUTAHHS, YOMY iX Tpe-
6a GyJI0 BHECTH B 3aKOH 32 [[Ba POKH JI0 MOMEHTY Ha-
Opamus HuM 4nHHOCTI? MabyTh, ix Tpeba 3adikcysa-
TH B 3aKOHI, KOsin OyJie TOTOBE KapoBe i MaTepianbHe
3abesmedentst X HOBeT. CTOCOBHO /K TIEPIINX TBOX,
TO, IYMAETHCS, X BTIIEHHS B JKUTTS PEATbHO MOKIIN-
Be y 3a3HauYeHi CTPOKM Ta it BKpail HeOOXiIHe.

3rajaeMo mpo “Bifiny” anMiHicTpallii i3 Hererauib-
HO TIPOHECEHWMHU Yy Miciis BiOyBaHHS TOKapaHHsI
MOOLIbHUMY TesteOHaMU, Il 3aBepIIEeHHS BasKKO I1e-
penbaunty. BecraHoBIeHHS anapaTypu JJist TIyITiH-
HS PO3MOB — MaJIOTIEPCIIEKTUBHE.

[Mlomo pyroro MOMEHTY, TO BiH, JIYMA€TbCs, HE
HpuHece CKiIbKU-HeOYIb 3HAUHNX YCKJIa[HEeHb, 3aTe
MO3UTUB OYEBUIHUI.
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[ITomo TpeThOro YMHHUKA, TO SKIIIO CIOBA 3AKOHY
“SK TIpaBUJI0” PO3YMITH, IO MOJOXKEHHS 3aKOHY 32
BKa3aHMI yac MaloThb OYTU IOIIMpPeHi Oilbln K Ha
50 BiZICOTKIB 3aCy/IPKEHUX, — TO TYT BUHUKAIOTH TI€B-
Hi CyMHIBU.

[Ile xBi rpynu HOBEJ MAIOTh CYTTEBY €EKOHOMIUHY
CKJIAJIOBY.

[To-niepiie, MoBa #ijile MPO OCTATOUHY BiJIMIHY
persaMenTariii KijibkocTi mocuaok (nepegad) i Gam-
JiepoJiel, 1o TnepefainTbhes 3acy/pkeHuM. Termep ix
KIJIBKICTh He OOMEKYEThCSA I 3aCy/KEHUX, sKi
BizOyBalOTh MOKApaHHA y BUXOBHUX 1 BUIPABHUX
KOJIOHISIX Oy/Ib-sIKOTO PiBHST GE3IEKH.

Mix Tum, panime Take audepeniiioBane oOme-
JKEHHS, 3aJI€KHO BiJl BUY BUIIPABHOI KOJIOHI, OyJ10
CKJIAJIOBOIO PEKUMY BiflOyBaHHsI TOKapaHHs. [1036y-
THCh TAKOTO IMIXOMY BAajocs He oapasy. Tak, KBKy
cBoill epBicHill pepakiii (2004 p.) 3a3HauaB, IO OT-
puMyBati mocuikn (miepeaadi) i 6anmeposi 6e3 06-
MeKeHb MOXKYTb TIIBKHU 3acy/KeHi, siki BiOyBaioTh
MOKapaHHs y KOJOHISX MiHIMAJIBHOTO PiBHSI Oe3meKu
3 TOJIETIIEHUMU YMOBAMU TPUMAHHS Ta 3aCy/KeHi,
SKI TPUMAIOTHCA Y IIBHUIIAX COTliabHOi peabiiTa-
111, SIKi 3HAXOASATHCA Yy KOJOHISX MiHIMAJIbHOTO PiBHS
Ge3MeKH i3 3araJbHUMKU YMOBAMU TPUMAHHS i cepe/i-
Hboro pisus 6esnexn (4. 3 cr. 138 KBK).

CTOCOBHO KOJIOHIN MiHIMaIBHOTO piBHSA Ge3neKn
i3 3araJbHUMN YMOBaMU TPUMaHHS, TO 3aCy/KeHl
MaJIi TPaBO OTPUMYBATH Ha PIK CiM mocuyiok (Te-
penad) i woTupy OaHAepoJIi. 3acyKeHi Y KOJOHISIX
CepeHbOro piBHs Oe3leKd — LICTh HOCHIOK (I1e-
pegad) i worupu OaHzeposi Ha PIK, 3aCyIKeHi y
KOJIOHISIX MaKCUMAJbHOTO PiBHS Oe3TMeKn — ISTh
nocuok (mepenay) i asi 6angepoi Ha pik (cr. 138—
140 KBK), 3acymkeni 10 IOBIYHOTO 1030aBJIEHHS
BoJii — Bi mocusku (nepegaui) i aBi GaHpeposi Ha
pix (u. 5. ct. 151 KBK), 3acy/keHi y BUXOBHUX KO-
JIOHIsIX — 9 mocwuiok (Tepenav) i yotupu GaHIepoi
(u. 1 ct. 143 KBK).

Aute Bxxe 3akonoM Bizt 28 rpyias 2007 p. Ha 2008 p.
BCIM KaTeropisiM 3acyKEHHX, 10 BiZOyBajM IOKa-
paHHs B KOJIOHISIX, OYJI0 HaflaHO TPABO OTPUMYBATH
nocunku (nepeznaui) i Gangeposti 63 0OMeEKEeHb.

Opnnak Ha 2009 p. Bepxosna Pana Ykpainu aito
3a3HAYEHOTO 3aKOHY He mpojosxkuiaa. Tomy [lemap-
TaMEHT BUCTYIUB i3 PO3’sICHEHHSM, 1[0 TIPUITOM TT0-
cuiok (mepesay) i 6aHeposIelt It 3aCyUKEHIX, SKi
YTPUMYIOThCSI B YCTAaHOBAX BUKOHAHHS ITOKAPaHb,
3/1IICHIOEThCS 3Ti/IHO 13 HOpMaMy, BkazaHuMu y KBK
(naBezneni namu Buiie). ([Ius. Buganusa [lemapra-
MeHTY “3akoH i 0608’130k”, 2009 p. Ne 2) [7].

Haperrti, posrasmyBanum 3aKoHOM Bij 21 ciuHs
2010 p. oOMekeHHS Ha OTPUMAHHS 3aCyKEHUMU

nocunok (1mepeznay) i Gangeposein 3HoBy 3uaTO. Ma-
OyTh HaszaBKAM. Xoua L€ il Jofac HaBaHTaKeHHS B
po6oTi ciry:k0i HATJIsALy Ta Oe3IeKH.

Y xkynyapax Bepxosuoi Pagm Ykpainu iimnuia
MOBQ, 1110 TaKe PillleHHs, KPiM TyMaHiTapHOTO Ma€ i
eKOHOMIUHUI acTeKT: ToTpeby y 3a/10BOJIEHH] 3aCy/I-
JKEHUX BUCOKOKAJIOPIMHOIO 1XKeto B yciX ii IposiBax.
JlomamMo — HacKibKY 11e Oy1e MOKJIMBO JIJIst OJIU3h-
KUX KOHKPETHUX 3aCy/KEeHUX.

I, mapemri, 1me ogna npodIeMa 3 eKOHOMIYHIM
nigrexcToM. ViieThest Ipo TpUMaHHS 3aCy/UKEHIX 10
noBiuHoro 1mos6asaents sosi (JI1B).

22 motoro 2000 p. Ha BUKOHAHHS HAIIOIO JlepKa-
BOIO 3000B’s13aHb 100 AOTpUMaHHs IIpoToxory
Ne 6 KonBeHIiii mpo 3axucT MpaB i OCHOBHUX CBO-
601 MOAMHN, 3aKOHOM YKpaiHu BBeIEeHO HOBHIT BUJI
KPUMIiHATLHOTO TIOKAPAHH — JOBiYHE MO36aBICHHI
BOJII.

3aMiHa CMepPTHOI Kapu Ha aJbTepHATUBHE MMOKa-
paHHs — JOBiUHE 11030aBIEHHS BOJIL — € CBIUEHHIM
MOJIAJIBINOI TyMaHi3allii yKpaiHCbKOTO CYCITJIbCTBA
B I[IJIOMY 1 CHCTeMU BUKOHAHHA MTOKapaHb 30KpeMa.
3axoH Bix 21 ciuns 2010 p. mposoBIKye JIiHIIO HA I'y-
MaHizartiio rpobemu /[11B.

AJie 10 BUKOHAHHSI TaKOTO CKJAJHOTO i BUTpaT-
HOTO BUJY TOKapaHnb, sk [[I1IB, neniTeniiapua cuc-
TeMa KpaiHu OyJia OpraHisaliifHo I eKOHOMIYHO He
rotoBa. Bimommuii nmpaBozaxucauk C. [Ty3maH, Kaxky-
YU PO BCTYN YKpaiau g0 €Bpornu, 3ayBaxkye: “Toui
Mailke opasy MU 3pOOWJIM HalmmpocTiiie — Bigmi-
HUJIM cMepTHY Kapy. He migrorysaBim B's3HuUIll, He
UBLII3yBaBIIU Cyan...” [8].

OueBuzno, mo 3acymxeni 1o JAI1B moBunHi yT1-
PUMYBATHCS B IOCTATHBO JKOPCTKOMY PESKUMI 1 110/10
HUX MaloTh 3/[iHCHIOBATHCH 0COOIMBI 3ax0/u Gesre-
KM, abu BUKJIOYUTH MOKJIMBICTH SIK caMoryOcTBa,
Tak i CKOEHHS TAKKOTO 3JIOUMHY, BiJIIIOBIIATBHOCTI
3a gKuii npakrndno He Oyxe (aus. 4. 2 cr. 71 KK)
[9].

AJie CTBOpPEHHS CIIeliaJIbHUX MiCIlb M036aBIeHHI
BOJII JIJIsT TaKO1 KaTeropii 3acy/PKeHUX B YKpaiHi —
JIOCTaTHBO cKJajHe TuTanHsa. OCKiIbKH, 32 Miapa-
XYHKaMU CIeLiaJicTiB, Ho0yI0Ba B SSHUYHOTO KOM-
mwiekcy i 3acymkennx go JIIB va 350—400 oci6
obiiinernest y 60—80 Mure TpH.

A vu B:xe masu Ha 1 kBitHa 2010 p. 1627 3acyn-
skennx o JAI1B. OueBuano, 1o 18 nudpa, ska 3a
10 pokiB HakomuuyBaacs, Oyjae 3pocTaTti. 3a aMe-
PUKAHCBKUMU JJAaHUMU, Y HUX 3acyjskeHuit o JAI1B
JKUBE Y HEBOJII B cepeiHboMy 33 poku. AJKe 3710po-
BUI CIIOCIO JKUTTS, PO3YMHUN PEKUM POOIATH CBOIO
MO3UTUBHY cripaBy. MabyTh, i y HAC CTPOKHU KUTTSI Y
HeBouli 3acypkennx 10 JIIIB 6yayTh anamoriyHumu.
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3rigno iz ct. 140 KBK 3acymxeni go JI11B vomnosi-
KU MalOTh YTPUMYBATHUCS y TPUMINECHHSIX KaMep-
noro tuny (ITKT) KonoHi#i MakcMMaJIbHOTO PiBHS
Oesmeku. 3acymkeni 1o AIIB xiHKM — y KOJIOHIAX
cepennboro piBus Gesnexn (ct. 18 KBK).

Aste gk 3a3Havano Buganus lenapramenty “3a-
KoH 1 0608’130k” (2010 p. Ne 18—-19): “€ cuenianizo-
BaHi yCTAHOBU /LIS “OBIYHUKIB”, ajle HUHI BOHMU IIe-
PETNOBHEHI 1 KIJIBKICTD WX JIIO/IEN TTOCTIIHO 3POCTaE,
60 MPE3UAEHTChKI MOMUIYBAaHHSA HE BCTUTAIOTH 3a
Brupokamu cyiB”. (OueBnIHO, HAETHCS TIPO TTOMU-
JIyBaHHS B IOPSAKY 4. 2 cT. 87 KK: AKTOM 11po momu-
JIyBaHHsI MOKe OyTH 3/1iiiCHEeHa 3aMiHa 3aCy IKEHOMY
TIPU3HAYEHOTO CY/IOM TTOKaPaHH Y BUTJISI/II TOBIYHO-
o 11030aBIEHHS BOJII Ha 1030aB/IEHHS BOJII HAa CTPOK
He MeHIITe IBa/IISTH T SITH POKiB.)

I Bxxe 3akoHoM Ykpainu Biz 16 Gepesus 2006 p.
cr. 151 KBK 6yna fomoBHeHa YaCTHHOIO CHOMOIO,
3TIIHO 3 SAKOIO 3aCY/IKEHUM JI0 JIOBIYHOTO M036aB-
JIEHHsI BOJIi MOKe OyTW IMOJAaHO KJIOIOTAHHS TIPO
fOr0 TIOMUITYBaHHST TIC/IsT BIIOYTTSI HUM HE MEHIIe
JIB/IIIATH POKIB IIPU3HAYEHOTO TTOKAPAHHS.

3akon Ykpainu Big 21 ciuns 2010 p. HagaB MOX-
JINBICTb TpUMaHHs 3acyixkeHux 10 [ [1Buososikis He
TIJIBKY B KOJIOHISIX MAKCUMAJILHOTO piBHSA Oe31eKu, a
Il y KOJIOHISIX cepeiHboro piBHs 6esrexn (B ceKTopax
MaKCHUMAJIbHOTO PiBHSI G€3IeKN), a 3aCy/KEHHUX JI0
J1IB xiHOK He TiJTbKU B KOJIOHISIX CePeTHbOTO PiBHS
Oesmexn, a il y KOJOHISX MiHIMAJIbHOTO PiBHS Gesme-
KW i3 3aTAIbBHUMU YMOBaMU TPUMaHHA (B CEKTOpax
cepenHboro piBHst Gesnexn) (auB. ct. 150 KBK).

Y pomaniii o KBK 3asmauenum 3akoHoMm
ct. 151-1 mepexbaveri MOMKJIMBOCTI IIOJIIIIIEHHST

yMOB TpuMaHHs 3acyipkeHux o [[IIB gomosikis
(aix cepen miei kareropii oci6 abGcomorHa Oinb-
LIICTh), IKI MOKYTh Oy THU 3[iliCHEH] Iic/Ist TPUBAJIOTO
BiZIOYTTSI CTPOKY TTOKapaHHs.

CriomiBaTrMeMocs, 10 TaKi 3aXOAW He 3HU3ATh
PIiBHSI BUMOT PesKUMY 1 Ge3MeKn BiJIHOCHO 3aCyjKe-
Hux j0 JIIIB. A Takox Ha Te, 1110 TOMUJIYBAHHS 3a-
cymkennx go JTIB micas Bigbyrrst Humu 20 pokis
nos6aBJieHHsI BOJIi He 6y/ie HOCUTH MacOBOTO Xapak-
Tepy. bo Tomi MOIIJIBHO 3acTOCYyBaTH KaHAJCbKUI
JIOCBiJI, 3riIHO 3 AKUM JI0BiuHe 11030aBJeHHS BOJI B
KpaiHi IOPiBHIOE IBA/IIATH T ST POKAM.
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Honoxcenst, chopmyivosani y Hopmax, wo donosnuiu Kpuminaivno-euxonasuuil Ko-
dexc Yxpainu y 2010 p. € cymmesum 00cszHeHHIM HA WILSXY NOOAIbULOT 2yManisauii npo-
yecy sukonanms (6i00yeams) NOKapanis, 600HOUAC 36ePMAEMbCSL Y6aza HA NOLOICEHHS,
SKL nOmpedyomy nodaiviiozo 3aKkoH00AU020 GUPIULEHHSL.

Honogcenust, chopmyauposanivie 6 HOPMAX, KOMOPbLe QONOIHULU Y20 I08HO-UCHOTHU -
menvhoiil kKodexc Yipaunot ¢ 2010 2., 261510MCs 3HAUUMENLHOIM OOCMUNCEHUEM HA NYMU
Oanvretiuel ZyMaAnU3AUUY NPOUEcca UCNoHeHus: (0mOvbleaniLs) HAKA3AHUSL, 8 MO Jice 6pe-
M3t 06PAUWAeTCs GHUMANUE HA NOJOJCEHUSL, KOMOPble mpebytom daivhetiuezo 3axono0a-

meJjtbH020 pa3peuenust.

Positions are formulated in norms that complemented criminally executive a code of
Ukraine in 2010 year is substantial achievement on the way of the subsequent humanizing
of process of implementation (serving) of punishment at the same time in the article applies
on position which need subsequent legislative decision.

Hagiviwna 16 nnucronaga 2010 p.
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