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IMPORTANCE OF INTERIM MEASURES

FOR THE DEVELOPMENT OF THE INTERNATIONAL
COMMERCIAL ARBITRATION AS INDEPENDENT
DISPUTE RESOLUTION METHOD

Haykoei npaui MAYT, 2016, eun. 51(4), c. 101-104

Article provides an overview of the importance of fur-
ther development and enforcement of the interim meas-
ures in International commercial arbitration procecures.
A conclusion to view interim measures as a “separate
award” is made.

Evolution of arbitration as a method of dispute resolution can be counted back
to the early days, when traders looked to a third party to solve disputes between
them. The whole process depends on a contractual agreement between parties to
resolve their dispute before a select group of non-governmental body and accept-
ing its decision as binding.

As companies all over the world have started conducting business on an inter-
national scale. International transactions are based on contracts between the par-
ties and therefore there are bound to be questions on interpretation of contractual
terms among the parties. Arbitration has frequently been the choice of these com-
panies in dealing with their counterparts. It has become the dominant methods of
settlement of international commercial disputes [3].

Arbitration has obtained a world wide acknowledgement as one of the most
efficient dispute settlement method. The key features of the arbitration among
others are:

1) clear, straightforward and time efficient proceeding;

2) high level of confidentiality (hearings are not public like any other judicial
proceedings);

3) harties have a right to choose related material and procedural law;

4) harties have ability to adjust the procedural items according to their mutual
will.

Though, arbitration is a process outside the court structure, it needs strong
legislations and court assistance for its effective functioning.

Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958) (the “Convention”) has provided a substantial background for a
world wide recognition and enforcement of Arbitral awards within member states
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of the Convention. Convention seeks to provide common legislative standards for
the recognition of arbitration agreements and court recognition and enforcement
of foreign and non-domestic arbitral awards.

New York Convention has set out its scope in Article 1 “This Convention shall
apply to the recognition and enforcement of arbitral awards made in the territory
of a State other than the State where the recognition and enforcement of such
awards are sought, and arising out of differences between persons, whether physi-
cal or legal. It shall also apply to arbitral awards not considered as domestic awards
in the State where their recognition and enforcement are sought”.

Article 2 of the New York Convention provides a clear definition of the trigger
mechanism for arbitration process, namely existence of “agreement in writing”,
which “shall include an arbitral clause in a contract or an arbitration agreement,
signed by the parties or contained in an exchange of letters or telegrams”.

Further more, New York Convention sets out a clear procedure for the “courts
of a Contracting State, when seized of an action in a matter in respect of which
the parties have made an agreement within the meaning of this article, shall, at
the request of one of the parties, refer the parties to arbitration, unless it finds that
the said agreement is null and void, inoperative or incapable of being performed”
(Article 2).

As arbitration in itself is a voluntary submission to the tribunal based on an
agreement between parties, the enforcement of the provisional relief ordered by
the tribunal relies heavily on voluntary compliance of the parties. But the problem
arises when a party refuses to comply with these orders. One of the obvious limita-
tions in approaching an arbitral tribunal for provisional measure is their inability
to enforce such orders. Most of the state legislations do not give any power to the
arbitrators in the issue of enforcement. But the arbitrators do have certain ways
of enforcing their orders in practice. For example in matters relating to evidence,
the tribunal may presume negative inference if a party refuses to produce evidence
before the tribunal. Likewise, it can also use sanctions to force the compliance or if
it has control over any property involved in the dispute, it may possess the same to
enforce its orders. All these are subject to judicial challenge in the national courts
1, 28].

When deciding whether to grant interim measures arbitrators should exam-
ine different criteria. Among these criteria the most important is proportionality.
When assessing the criteria, arbitrators should take great care not to prejudge or
predetermine the merits of the case itself. Arbitrators may require a party applying
for an interim measure to provide security for damages as a condition of granting
an interim measure [2, 6].

In light of the importance of the interim measures we propose to view such
measures as a separate arbitral award on a specifc matter brought to arbitration by
the Party or Parties and thus such award can be executed and enforced as such. In
light of the above national courts should be providing assistance for the enforce-
ment of such “interim award” based on the conditions and terms of New York Con-
vention. Such mechanism may provide further development of the International
commercial arbitration as independent dispute resolution method.
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Given the importance of interim measures in arbitration
proceedings, asked to consider such measures as a separate
award for each question, which led to the arbitration and the
Party or Parties so, such a decision can be awarded and ex-
ecuted. In this regard, the national courts must provide assis-
tance for the implementation of such an “interim solution” on
the basis of terms and definitions of the New York Convention.
Such a mechanism could ensure the further development of in-
ternational commercial arbitration as an independent method
of dispute resolution.

3 0210y Ha 6aNCIUBICMb MUMUACOBUX 3aX0016 6 apbim-
PANCHOMY NPOBAONHCEHHT, 3ANPONOHOBAHO PO32ASLOAMU MAK]
3ax00U 5K OKpeme apOimpaxcHe PilleHns 3 KOICHO20 NUMAHHSL,
saKe npueeno 0o apoimpancy Cmopony abo Cmoponu i, maxum
YUHOM, MaKe Piluents Moxce OYymu nPUCYOHceHo i BUKOHAHO.
B upvomy eionowenni navionanvni cyou nosunni nadasamu
donomozy Ons 30iicHenHs MaKozo_“NpoMidcHoz0 piutens” na
nidcmasi ymos i susnauenv Hvio-Hopkcvkoi koneenuii. Taxui
Mexamiam modxuce 3abesneuumu nooaIbULUTL PO3GUMOK MINCHA-
POOHO20 KOMEPUiLiH020 apOimpaicy sk Camocmiinozo memooy
BUPIULEHHSL CNIOPIB.

Yuumwisast saxcnocmo epemennvix mep 6 apoumpancHom
npoussoocmee, npeoroNeHo PACCMAMPUBAMb MAKUe Mepbl 8
Kauecmee omoeivHozo apoumpaicHozo peuleHus: no Kaxicoo-
My eonpocy, Komopwiid npusen 6 apbumpaxc Cmopony uiu
Cmoponwl u, maxum 006pasom, maxoe pewenue moycem ovimoy
nPUcyHcOeHo U 8uinoIHeHo. B amom omuowenuy HayuoHa -
Hovle cyobl QOINCHBL OKAZLIBAND NOMOUD Osl OCYULECTNEICHUS
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maxozo “npomMencymounozo peuenus” Ha OCHOBAHUU YCLOBULL
u onpedenenuii Horo-Hoprcroi xonsenyuu. Taxou mexanusm
Modcem obecneuumn danvheliuee Pa3sumue MexicoyHapooHozo
KOMMEPUECK020 apoumpaNica 6 kauecmae camocmosmenbHoz0
Memooa paspeuteHis Cnopoe.

Hagiviwna 28 rpyaHs 2016 p.
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