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C.I. POMAHYEHKO

Miocpezionanvia Axademis ynpasninis nepconaiom, m. Kuie

3ATAJIbHOMPOLECYAJIbHI KATEFOPII

Y NTOAATKOBOMY INPABI

Haykosi npaui MAYT1, 2009, sun. 4(23), c. 255—-259

Buokpemnioromucs i ananisyomvcsi 3az2anvii Kamezopii npouecyaivbrHoz0 3HaHHs. 6 2a-
JY31 NPagoeoi HayKu, Wo 6UBLAE NOOAMKO8e NPAgo.

B Teopii ropuamyHOTO TIpOIllecy MoOKHA BUOKpe-
MWTH 3arajbHi KaTeropil MmpoIecyaqbHOTO 3HAHHS,
SIKI TPOCTEKYIOTHCST UM HEOOXIAHICTD y BUKOPUCTAH-
Hi SIKUX Ha3piBa€ y TOJATKOBOMY Tiportieci. Boun
BKa3yIOTh Ha €IHICTH CYI0BOTO, TIPABO3aCTOCOBHOTO
i MpaBOpeasi3aiiifHOTo MPOIleCiB. 3araibHi TOHATTS,
KaTeropii, iHCTUTYTM € He IPOCTO 3O0BHIIIHIMU
PO3piBHEHUMH O3HAKaMU HOAIOHOCTI, SIKi HEOOXiIHO
OCMMCJIMTH, BOHU HE € JIHIIe JoKa3aMu 0OrpyHTOBa-
HOCTI iICHYBaHHS 3araJibHOTO TPOIECyaJlbHOTO 3HAH-
Hsl, @ CTAHOBJISITH HOTrO KapKac, OCHOBY, HOro 3mict
[8, 263].

IIpouecyanvra sionogidanviicmo y nodamxo-
eéomy mpaei. B. Bonoxanin — oaun 3 HebGaraTbox
HAYKOBIIIB, XTO, JOCIIKYIOUN IIPOOJEMATHKY IIPO-
1ecyaysbHOI BiJIITOBIIAIBHOCTI, apTYMEHTOBAHO TIep-
nronpuyuHy ii B6avae y TakoMy: caMa MOKJIUBICTD
BUOKPEMJIEHHSI TOHSTTS “TIpollecyaibHa BiAMMOBi-
NMANTbHICTD” TPYHTYETHCS HA MOKJIUBOCTI BUSIBUTH Y
[IPaBOBIill cucTeMi SIKiCh HECIPUATIMBI LI 0co0H
HACJIJIKY 11 TOBEAIHKH, IO MOTiPHIYIOTh /71 Hel T0-
PANIOK 3JificHeHHs TIpaBa, TOOTO HE € MO CyTi Hi
KPUMIHAJBHUM TIOKapaHHM, TepeadadeHnuM 3a ajl-
MiHICTpATHBHE IPABOMOPYIIEHHS, Hi IHIIUM “Ma-
TepiaJbHO-TIPAaBOBUM” BUIOM BIITIOBIIAJIBHOCTI [3,
114; 4, 107]. 1. 3aiitieB BKa3ye Ha HAABHICTb He TTPOC-
TO OKPEMUX Mip IIMBIIBHOI MPOIIECYaTbHOI BiJIIIOBI-
JTAJIbHOCTi, a BU3HAYA€ i1X SIK PO3BUHEHY CHUCTEMY,
Mpe/ICTaBIeHY KiIbKOMa Pi3HOBUAAMU — TITpadgHa
(HakmamauHs mTpady) i KoMIeHcalliliHa mpolecy-
aJlbHa BiAMOBIZAMBHICTD (BIANIKOZLYBAHHS 30UTKY),
IHIITI HECTIPUATINBI TPOTeCyaTbHO-TIPABOBI HACIT-
KU (BUJIAJIEHHS i3 3271y CyZIOBOTO 3aCiflaHHS, BiIMOBa
y IPUMAHATTI 3asBU Ta iH.) i 3aCTOCYBAHHS 1IPOIECY-
anbHUX DIk (TTOB’93yBaHHSA HECITPUATIUBUX [T

cy6’eKTa HACJIAKIB 31 CBIZIOMO HeicHyroYMMHU 0OCTa-
BUHaAMN) [7, 93-96]. I axmo nepirri ABi rpynu SBHO
HaraZlyfoTh Bi/IMOBIIATbHICTh KAPHY, a/IMiHICTPATUB-
HY 1 IWBLIBHO-TIPABOBY, TO CTOCOBHO OCTaHHIX /IBOX
TPYT 1HOTO CKa3aTH He MOKHA, BOHU, MabyTh, HE €
AHAJIOTOM gKOICh MaTepiaJbHO-TIPABOBOI BiATIOBI-
nanpHOCTi [8, 355]. A. IlaBnymuna coaymHo 3a3Ha-
4ae, 1110, KPiM 3aCTOCYBaHHS ITPollecyanbHUX (iKIlii,
JI0 CAaHKIIIH MPOIeCyaJbHOI BiMOBIaTbHOCTI HEOO-
XiIHO BiZIHOCKUTHU 11 3aCTOCYBaHHS JIEIKUX ITPABOBUX
MPe3yMITITiii IK iMoBipHUX (i3 6ibIINM 260 MEHIITUM
CTyIIeHeM IMOBIDHOCTI) IIPUIYIIIeHb, 10 iICHYIOTh 32
BificyTHOCTI fificHoro 3HauHs [8, 364]. [Ipuknagom
TaKol HECITPOCTOBHOI MTPe3yMIIilil € BU3HAUEHHSI BU-
MOT, TI[0 BUCYBAIOThCS TJIATHUKOM TTOATKY Y CKap3i
JI0 KOHTPOJIIOI0UOTO OpPraHy B MOPSIIKY aiMiHICTpa-
TUBHOTO OCKAP/KEHHSI, 33/[0BOJIEHUX ¥ TIOBHOMY 00-
cs3i, KO0 y BCTAHOBJIEHWHN 3aKOHOM TEPMiH KOHT-
POJIIOIOUYNM OPTaHOM He HAJCUJIAETHCI BiAMOBiAb
abo pileHHsT PO TOMOBKEHHS CTPOKIB PO3TIISIY
ckapru (1. 5.2.2 cr. 5 3akony “Ilpo nopsiziok mora-
HIeHHs 30008’ 13aHb [JIATHUKIB [IOJATKIB mepes 610/ -
JKeTaMU Ta JiepsKaBHUMHU 11iib0BUMHU (poHmamu”). B
TAaKOMY BHUIIQJIKy MPABOMIPHO MPUITYCKAETHCS, IO
Opras, SKUil po3rJsia€ CKapru, He 3HAXOAUTh KOHT-
PapryMeHTiB MPOTH OBOJIB CKapKHWKA, OCKIJIbKU
CUTYaIllisg TPAaBOBOI HEBU3HAYEHOCTI 3 TIPUBO/LY BCTA-
HOBJIEHHST OOTPYHTOBAHOCTI CKapru He MOKe TPHBa-
TU HECKIHYEHHO.

[lopymieHHsT TpPaBUI TOAATKOBUX TIPOIIELYP
MOKe MaTH Micle sk 3 60Ky cy0’€KTiB BIafHUX [TOB-
HOBa)Ke€Hb Yy cdepi OmojaTKyBaHHs, Tak i 3 GOKy
3060B’s13aHUX 0Ci6. EAMHUMM 32 XapaKTEpOM I
HUX HECTIPUSATIUBUME HACTITKAMHU Y TIONIUHI TTPO-
1ecyaibHOI BiJITIOBIIAJIBHOCTI € MOTipIIeHHs TTPolie-

© C. T. Pomanuenko, 2009
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CYaJbHOTO CTAaHOBWIIA, YCKIATHEHHS MOPSAKY BU-
KOPUCTAaHHS Cy0'€KTUBHUX TPaB YU MOBHOBAKEHb.
Kpim Toro, st Braguux cy6’€KTiB HETAaTUBHUM Ha-
CILIKOM MOke OyTH BifiMiHa (CKacyBaHHS) 4K BU3-
HayeHHd HeMiCHUM aKTa, BUHECEHOTO 3 TOPYIIeH-
HSAM IIOIATKOBOI TPOIEAYPU YU 3a Pe3yJbraTaMu
MpoIIe/Ly Py, TIPU TMPOBEICHHI SIKOI MaJIX Miclle TOpY-
HIEHHS TTPoIleCyalbHUX HOPM. BUHUKA€E MUTaHHS: Y1
OyIb-sIKe MTOPYIIEHHS TPABUJI TIOAATKOBOI TIPOLELY-
pU Ma€ HACJiIKOM BU3HAHHS MPUUHATOTO 32 ii pe-
3yJIbTaTaMU PillleHHS HEeJIHCHUM (U1 HABiTh HIKUEM-
HUM), YU Taki MOPYHIEHHs MalTh OyTH TOCHUTbH
CeplO3HUMMU JIJIsT TOCTAHOBJIEHHS TTi/I CYMHIB TTPaBO-
MipHOCTI Takoro pimeHHs. [Toku 110 1i muTan#s mo-
YACTH BUPINIYIOTBCSA JIUIIE CYAOBOIO IPAKTUKOIO.
Henonep:xxanusa BUMOT TPAaBOBUX HOPM, SIKi PETyJIiO-
I0TB TOPSIOK IPUMHSTTS aKTa, Y TOMY YUCJi CTOCOB-
HO 1oro (popMH, CTPOKIB TPHUHHSTTSI TOIIO, MOKE
6y TH TiICTaBOIO JIIT BUSHAHHS TaKOTO aKTa HeJilic-
HUM JIMIIe Y TOMY pasi, KoJiu BiiIOBifiHE IIOPYIIEeH-
HS CHPUYUHUIIO TIPUUHSATTS HENPABUJIBHOTO aKTa.
AKIMo K aKT B HJIOMY Y3TO/KYETHCS 3 BUMOTAMU
YUHHOTO 3aKOHO/ABCTBA 1 NMPUUHATHH BiJITOBIIHO
110 06CTaBUH, 1[0 CKJIAJINCS, TOOTO € BIPHUM TIO CYTI,
TO OKpeMi TOpYIIEeHHS BCTAHOBJIEHOI TPOIEAYpPU
MPUAHSTTS aKTa He MOXKYTb OyTH IiACTaBOI MAJIsST
BU3HAHHS OTO HEAIMCHUM, SKIIO iHIIe He 1mependa-
YeHe 3aKOHOIaBCTBOM [9].

Ortxe, MUTaHHS PO HIKYEMHICTD/3aME€PEUHICTh
aKTiB KOHTPOJIIOIOYMX OpraHiB Mac OyTw BHpileHe
Ha PiBHI MOJATKOBOTO 3aKOHY (MTOAATKOBOTO KOJEK-
Cy) B 3JIEKHOCTI BiJl XapakTepy (CTyIeHs1 cepilo3-
HOCTI1) TIOpPYIIIEHHS MPaBUJ MOAATKOBUX MPOIIELYD.
MoskauBUM CITIOCOO0M BUPIIIEHHS TIPOGJIEMHU € BU-
KOPUCTaHHS KOHCTPYKIII “ICTOTHUX MOPYIIIEHb Ipa-
BUJI TIOATKOBOI MIPOIEYPH, 10 TATHYTH 32 COHOIO
CKaCyBaHHS UM 3MiHY pillleHHH, IPUUHATOTO KOHT-
POJIFOIOUUM OpTaHOM”, aHAJIOTIYHY BUKOPHUCTAHIH y
ct. 370-371 KIIK Ykpaiau. /lo icTOTHUX TOPYIIEHb,
30KpeMa, HajekaThb Taki: IMPOBE/EHHS TepeBipKu
KOHTPOJIIOIOYMM OpPraHoM 0e3 HaJleKHHUX Ii/CTaB;
HEBPYYEHHSI aKTa MEPEBIPKU IMOCATOBUM 0coOam
IJIATHUKA TIOIaTKY; MiANNCAHHS aKTa IepeBipKu
ocobam, 1[0 He Opasiy ydacTi y IepeBipli uu He Imij-
[IMCAHHS aKTa IepeBipku ocobaM, 1o Opaau y Hiii
y4acTh, IPUIHATTS PillleHbh HEMOBHOBAYKHOIO OCO-
6010, TPUHHATTS PillleHb 3 HEOTPUMAHHSM CY/I0BO-
IO TIOPSAJIKY WOTO IPUMHSATTS (3aTBEPAKEHHS ) TOIIO.

Y npornecyanbHiil HayIli IPOMOHYETHCS BUPI3HS-
T (opMabHi 1 3MICTOBHI KaTeropil IOPUANYHOTO
nporecy. Jlo mepmoi rpymu, To6TO 10 KaTeropiit
(popmanbaMX, HasmexKaTh, HA AYMKY A. [laBrymuHoi,
KpiM 3arajbHOI KaTeropil MporecyasbHol (hOpMH,

Taki: mporecyajqbHa (YHKILis, TpollecyansbHa Iis,
TIPOIleCYaIbHi BIPOBAKEHHS, MIPOIECYATbHI PesKu-
MW, TIPOIleCYaJIbHI CTa/Iii, TpoIlecyaabHi aKTH, TTPO-
mecyasibHi TapaHTii, TPOIeCyaJbHU CTATyC Ta iH.
Bci 11i OHATTS MKUPOKO BKUBAIOTHCA SIK Y HAYKOBil
JiTepaTypi, IPUCBSAYEHIi Tamy3eBoMy abo mpeaMeT-
HOMY IIpollecy, Tak i B 3arajbHiil Teopii mporecy.
3MiCTOBHUMM 3araJilbHUMU KaTeropisiMu TeOpil 1mpo-
1lecy, Xo4ya ¥ pi3HOTO CTYIIEHS CIIJIBHOCTI, € TPaK-
TUYHO He 3rajyBaHi abo Ti, 1[0 3rajyIoThCA PiAKO, ¥
CBOIli 3arajibHIN TIPollecyabHIl SKOCTI KaTeropii —
TOJIOCYBaHHSI, PO3CY/I, CIIPOIIeH] TPOBAKEHHS, ITPO-
Ba/KEHHS 3 JIO/IATKOBUMHU TapaHTIIMU yYaCHUKIB,
mpolecyajgbHe TPEeACTAaBHUIITBO, TMiABIIOMYICTD 1
HiZCYIHICTh, MEPOBI IIPOLIEAYPH, Oe3IIeKa YIaCHUKIB
TIPOTIECY, BiZIBOMIM, TIPOTIECYaTbHI YTOH, 3a0e31medy-
BaJIbHI 3aX0/IM, CTOPOHU, OCKap;KeHHs Ta foro dhop-
MW, KaTeropii J0Ka30BOTO MpaBa — MPe3yMIIIlii, ipe-
IOINTIi1, 3araJbHOBIMOMI (hakTH, iIMyHITETH, iCTHHA,
TATap M0BEJCHHSA 1 BU3HAHHS B 1X MpOIlleCcyasbHil
YyacTUHI 1 T. iH. [8, 297]. Bararo 3 HuX B:xe Ha Iiell yac
Ti€f0 M HIIOIO MipOIO 3HANIILIKM BiIOUTTS B “TepMi-
HOJIOTii” TI0JIJaATKOBOTO TIPaBa.

PosrasiHeMo CTPYKTYpHI eJleMeHTH T10AaTKOBOTO
mpoilecy — CTajil, MPOBaKEeHHs, Tpoleaypu. s
MOJJATKOBOTO TIPOTIECY XapaKTePHUM € 3aCTOCYBAHHS
3abe31euyBaIbHUX 3aXO0/iB | HASIBHICTD IPOBAIKEHD
3 I0ZIATKOBUMHU TAPAHTISIMU YYACHUKIB.

Joxasyeanns 6 nodamxoeomy npoueci. Ille
OJTHA BUSBJIEHA CIIJBHICTH TIPOIIECY, SIK TIPABUIIO,
PO3TISANAETBCS SIK MPABOBUI iHCTUTYT — TAKUM €
JI0Ka30Be TPABO — KOMILJIEKC MPABOBUX HOPM, IO
perjaMeHTyIoTb BiNOBiAHY JisyIbHICTB. byayun
3HAYHOIO MipPOI0 HOPMAaTUBHO-TaAy3eBO oopMJieHe,
BOHO $IK CYKYIIHICTb BI/JIIIOBI[HUX HOPM IMEHYETbCS
TPAJUINIHO TTPAaBOBUM IHCTUTYTOM. TUM 4acoM Teo-
pist IOKa3yBaHHs sIK O€3yMOBHA CKJIaJI0Ba 3arajibHO-
IIpoIecyaIbHOI Teopii 3Ha€ YNMaso 3arajlbHOTeOpe-
TUYHUX HAYKOBUX IOHSITh, KaTeropiii, a He TiJbKU
“xomriiexciB HopMm”. [lo Hux, Ha aymKy A. IlaBmy-
NTWHOI, HaJeXaTh AOKA30Bi MPe3yMIIIii, iMyHITeTH,
TpeIoNITiaibHi  (haKTH, KaTeropis MpolecyanabHOi
ICTHY, TIOHATTS IOKA3Y, TATaps IOBeleHHS Ta iH. [8,
271]. loka3oBe IpaBO — i SIK NMPaBOBUH iHCTUTYT, i
dK CHUCTEMY HAyKOBUX KaTeropil i TOHATh —
C. AnekceeB (aKTHUYHO BBA)KAE MPUHATEKHICTIO HE
TUIBKU IOPUCAUKIIINHOTO 3aCTOCYBaHHS, a U 1IPaBo-
3aCTOCOBHOTO TIPOIIECY B IiioMy [2, 233-299].

Jleski 3 ux KaTeropiit Ta KOHCTPYKIIiil Bxke BU-
KOPHUCTOBYIOTBCS Y JIIIOUOMY IOJIATKOBOMY 3aKOHO-
naBcTBi. Xo4 Iie sgBuIle 1 Ma€ (pparMeHTapHUil xa-
pakTep, aje JIOTiKa PO3BUTKY TIPOIECyaTbHOI
CKJIaJIOBO1 TIOJIATKOBOTO TpaBa YKpaiHU J/I03BOJISE
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IPOTHO3yBaTu HaOyTTs OiNbIIOI CUCTEMHOCTI B pe-
TYJIIOBaHHI KOJIA TUTaHb, TOB SI3aHUX 3 TEOPIEI0 [10-
Ka3yBaHHs, CYZ0Ba MPAKTUKA BUPIMIEHHS TOXATKO-
BUX CMOPIB ysKe BUSBWJIA HarajdbHi TOTpeOH ¥
3aKOHO/IABUOMY BUPIIEHH], 30KpeMa, mpobeM 1o0-
MyCTUMOCTI JIOKa3iB, TOJAHUX CYIY, 32 BiICYyTHOCTI
(Henpen’IBJIEHHS ) 1X TIiJT Yac TTPOBEIEHHS TIEPEBIPOK
KOHTPOJIIOIOUMMM OpraHamMu, Yy BUKOPUCTAHHI cIie-
IiaJbHUX 3HaHb TPU 30MpaHHi J0Ka3iB y MOAATKO-
BUX CIIPaBax Ta iH.

[lokasu BUKOPUCTOBYIOTBCS JIJIS BCTAHOBJIEHHS
(baxTruHuX 06cTaBUH OPUAMYIHOI crpasu. He Mox-
Ha PO3B’s13aTH JKOJHOI I0PUANYHOI CIIPaBH, HE BCTA-
HOBUBINH ii o6cTaBuH. lep:KaBHUI OPraH y KOKHO-
My KOHKDETHOMY BWIIA[Ky TOBWHEH YCTAaHOBUTHU
(3’sscyBaTi) CHipHi MPaBOBIIHOCUHU. 3 OTJSIY Ha
Te, MO TIpaBa i 06OB’SI3KM He BUHUKAIOTH CaMi TIO
€001, a IX BUHMKHEHHS, 3MiHy I IPUIIMHEHHS 3aKOH
MOB’I3y€ 3 HACTAHHAM MEBHUX IOPUAUYHUX (DAKTiB,
JIEP>KaBHOMY OpTaHy JiJjisl 3'sCyBaHHS CIIPHUX TIpa-
BOBIJTHOCUH HEOOXiZIHO CIOYATKY BCTAHOBWTH, SIKi
fopuandHi paxTu BigdyBaaucs B gificHocTi [5, 174].

B. [lonin caymiHo cTBepKyeE, 1m0 (haKTUIHI /1aHi,
Ha IJCTaBl AKX IPUIMAIOTHCS YTPABJIIHCBKI Pi-
IIeHHS, He TIOBHOIO MipOI0 BIHCYIOTBCSI B iCHYIOUY
KOHCTPYKIIIO IOPUANYHUX /I0Ka3iB, 1[0 BUKOPUCTO-
BYIOTbCSA y IMBLIBHOMY 1 KPUMIHAJBHOMY IIPOIIECi,
aJjie 3a CBOEIO TIPUPOJIOIO i CIysKOOBOTO POJLITIO BOHU
€ nokasamu [ 6, 46], To6To kareropii “gokasu”, “moka-
3yBaHHS BJACTUBI He JIUIIIE TIPU PO3TJISAI CIIPaB, 10
TATHYTH 32 COOOIO 3aCTOCYBAHHST CAHKITif.

[TosuTnBHE TOAATKOBE TPABO MICTUTh HU3KY
HOPM CTOCOBHO 30UpaHHS, OIHIOBAHHSA 1 BUKO-
PHUCTaHHS I0Ka3iB He TUIbKU B paMKaX PO3IJISy I0-
JIATKOBUX CIIOPIB Yy MOPSIKY aIMiHICTPATUBHOTO OC-
KapsKeHHs, a W HOpM, IO KOHKPETU3YIOTh,
JIOTIOBHIOIOTH UM HaBiTh MICTSTH CIEIiaJbHi MTPaBU-
Jla CTOCOBHO KPUMiHAJIBHO-TIPOIIECYATTbHOTO UM iH-
IIOTO MPOIECYaTbHOTO 3aKOHOAABCTBA (TIPaBUJI iH-
IIIOTO CYJIOUMHCTBA). “Y pasi, KO IMJIATHUK BBajKaE,
1[0 KOHTPOJIIOIOYNUI OpraH HEBIPHO BU3HAUYUB CYyMY
HOAATKOBOTO 3000B’s13aHHs ab60 NPUIHAB OyAb-sIKe
iHIITe PillleHHSI, IO CyTIePeYnTh 3aKOHOIABCTBY 3 TH-
TaHb OMOAATKYBaHHSI ab0 BUXOAUTH 32 MeXKi HOTO
KOMIIETEHI[il, BCTAHOBJIEHOI 3aKOHOM, TaKWil ILIaT-
HUK TIOZIATKiB Ma€ TIPABO 3BEPHYTUCS 0 KOHTPOJIO-
I0Y0T0 OpraHy i3 CKaproio mpo Meperssij 1boro pi-
IIEHHS, KA MMOAAETHCS Y TUChMOBIH (hopMi Ta MoKe
CYIPOBOJIKYBATUCS JTIOKYMEHTAMU, PO3paxyHKaMu
Ta JI0OKa3aMu, SIKi MJIATHUK MOJATKIB BBa)KA€ 3a TOT-
pibHe HajmaTth”, SKIIO MJIATHUK MOAATKIB OCKapiKye
pillleHHSI MMOJJATKOBOTO OPTaHy 0 CYiAy, 0OBHHYBa-
YeHHs 0cOOM B yXWJIEHHI Bif CILIaTH MOJATKIB He

MOJKe TPYHTYBATHCS HA TAKOMY PillleHHI KOHTPOJIIO-
1090TO OPTaHy 0 OCTATOYHOTO BUDIMEHHS CIIPAaBU
CY/IOM, 32 BUHSITKOM, KOJIM Take OOBUHYBAYEHHS HE
TLIBKU 6a3y€eThCs Ha PillleHHI KOHTPOJIOIYOrO Op-
raHy, a il oBe/IeHO Ha T/ICTaBi [0aTKOBO 3i6paHux
JI0Ka3iB BiJITOBIIHO /10 BUMOT KPUMiHAJIBHO-TIPOIIE-
CyaJIbHOTO 3aKOHOJIABCTBA YKpaiHu”, “Ipu OIliHIO-
BaHHI /IOKa3iB Cy/IOM, HaJJaHUX OPraHOM CTSITHEHHS,
MO/IATKOBI PO3’SICHEHHA He MAalOTh MPIOPUTETY HaJ
iHIIMMK oKa3aMK a0 IHIIMMU eKCIIEPTHUMU OI[iH-
KaMu (CTBEPIKYEThCS y M. 4.4.2 ¢T. 4, m. 5.2.2 cT. 5,
. 5.2.6 ct. 5 3akony Ykpainu “ITpo mopsimok 1mora-
HIeHHs 3000B’sI3aHb IJIATHUKIB TOJATKIB 11epes 610/1-
JKeTaMU Ta JIeP>KaBHUMU IIJIbOBUMY (hoHAAMK ).
Hocuth iCTOTHUM 71 IOPUIMYHOTO TIPOIIECY €
MUTaHHS TIPO Te, XTO TIOBUHEH IMMO/AaBaTU MOKa3W B
JIepsKaBHIH OpTaH, Ha KOTO TIOKIAa€ThCsT 0008 A30K
a6o “rsgrap” mosegeHHs. s HUBLIBHOIO MPOLECY
XapaKTePHUM € iCHyBaHHS ITPUHITUITY 3MaTaTbHOCTI,
TOO6TO 06OB’SI30K JIOBEICHHS MMOKJIAJECHII Ha CTOPO-
HU. 3arajbHe MPaBUJIO TIPO OOOB’SI30K JOBEIEHHS
MOJISATAE Y TOMY, IO KOKHA 31 CTOPiH TIOBUHHA JIO-
BecTH Ti (haKTH, HA AIKUX BOHA 3ACHOBYE CBOI BUMOTH
abo 3arnepedeHHst. 3a3HAYEHWI 3aKOH PO3IOLIISIE i
TATap Z0BEJEHHS] MPaBUIBHOCTI (HEIPAaBUIBHOCTI)
HApaxXyBaHHs CyMH TIOJATKOBUX 3000B’s3aHb MiX
MJIATHIKOM TOJATKY i KOHTPOJIIOIOUIM OPTaHOM 3a-
JIESKHO BiJl TOTO, Y BUKOPUCTOBYBAJINCS HETIPSIMI
MEeTO/IM BUSHAYEHHSI CYMU MOAATKOBUX 30008’ 13aHb.
Ipouecyanvna “yzoda” 6 nodamxosomy npo-
yeci. lIpamiBHUK MMOAATKOBOTO OpraHy, SIKUM YITOB-
HOBa)KEHUI PO3TJISANMATH CKAPTy IJIATHUKA TTOAATKIB
y Me’Kax aJIMiHICTPaTUBHOI alleJIaIiiHOI IPOIelyPH,
Ma€ IIPaBo MPOIOHYBATU TAKOMY ILJIATHUKOBI 1TO/1AT-
KiB KOMIIPOMIiCHE PillIeHHS CIIOPY, SKe MOJISATAE y 3a-
JIOBOJIEHHI YAaCTUHU CKApru NJIaTHUKA TOAATKIB TIij
3000B’A3aHHSA OCTAHHBOTO IOTOAUTHUCS 3 PEIITO0
MOZATKOBUX 3000B’s13aHb, HAPAXOBAHUX KOHTPOJIIO-
founM opranoM. Came $SIK poliecyasbHy YTOLY MOK-
Ha KBaJiikyBaTl iHCTUTYT “IIOAATKOBOTO KOMIIPO-
micy”. PembedHO mpocTekyeThcs Tapanenb 3
yToM0t0 MPO BU3HAHHS BUHU y KapHOMY TIpOIleci
CIIIA Ta mesKuX iHIIMX Kpald yroau Mix oOBUHYBa-
YyeHHsM 1 3axucToM (0OBUHYBadyBaHKM), BiAOBi-
HO /10 SIKMX B OOMiH Ha BUSHAHHS TTPOBIHN OCTAHHIM
cTopoHa OOGBHHYBaueHHsI 3000B’I3YEThCS —TMepe-
kBasiikyBatu 0OBUHYBaueHHs Ha Oljibiiie “M’siki”
ctaTi kapHoro 3akony [12]. He Bgatouucs 710 o11iHIO-
BaHHS IOIIJIbHOCTI 11 e(DeKTUBHOCTI BBEJICHHS B Me-
XaHI3M OTOJIATKYBAHHS 3raJlaHOTO MIJISAXY BUPIIIEH-
HS TOAATKOBOTO cropy [6], BapTo 3a3HayuTH, IO
3aKOHOJIaBeIb Ha/laB TiepeBary “IpollecyayibHil ic-
iHi” Hag “00’ckTUBHOW” y cdepi ONMOgATKYBAHHS,
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KEepYIOYHCh, OYEBUIHO, TTPIOPUTETOM OIEPATUBHOTO
[TOMOBHEHHsI JepsKaBHOI cKapOHuIN. Il1aTHUK II0-
JIATKY “ZTOMOBJISIETBCS” 3 KOHTPOJIIOIOYUM OPTaHOM Y
MPOIIeCi BUPINIEHHS CYMEPEYKH TIPO CYMY TIOJIATKO-
BOTO 3060B’I3aHHSI.

Cmpoxu 6 nodamxogomy npoueci. OnHnum i3
TPAAUIIIHHUX TPOIECYaJbHUX IHCTUTYTIB, MO aK-
TUBHO BUKOPUCTOBYETHCS Y TIOJIATKOBOMY ITPOIIEC, €
iHctutyT “cTpokiB”. Iliz cTpokoM y TpaBi 3a3BuUYail
PO3YMIIOTh BU3HAYEHUH 3aKOHOM, I0TOBOPOM, I0pU-
IUYHUM  aKTOM  TIepiof, BCTAHOBJEHWH st
3AificHeHHs BIANOBIAHMX [iii, peanizamii npas abo
BUKOHAHH4 3000B’3aHb, 13 HACTAHHAM YU 3aKiHUCH-
HSIM SIKOTO IIOB’SI3YETHCS TI€BHA [ist ab0 IMOIist, 10
Ma€ I0pUAnYHEe 3HAYEHHS.

CTpoKM 3yMOBJIIOIOTHCS IOPUANYHUMA (paKTaMu
(missmu aGo mopisiMK), HacTaHHS abo Iepedir SKuX
BUKJIMKAE TI€BHI MPABOBI HACJIKY MI0/I0 BUHUKHEH-
HsT, 3MiHU 260 IPUTTMHEHHS TIPABOBIIHOCHH Ta 3aXHC-
Ty nopyuenux npas [1, 749]. IOpuauuni cTpoku —
1le BU3HAUYEHUI HOPMATUBHUM aKTOM BiJIPi30K 4acy,
Mo OOYKMCITIOETHCS 32 BCTAHOBJIECHMMH TIPaBUJIAMHU,
BIIPOZIOBJK SIKOTO YIOBHOBasKeHi 0co6u BIIpaBi BYM-
HATH TIPOIIECYaIbHI i, BAKOHATH 060B’ 30K, a60 MO-
MEHT Yacy, B AKUW HAIEKNUTb YIMHUTH MTPOIIECYJIbHY
nito. [Ipu citmBaHHi CTPOKIB IaBHOCTI MPOBA/XKEHHST
3aKPUBAETHCS, IPUNHATI aKTH BTPAYAIOTD IOPUANIHY
3HAUYMICTh (CTAlOTh HefliticHuMn) [1, 186].

ITomaTkOBMM 3aKOHOITABCTBOM BCTAHOBJIEHI TTPa-
BIJIa OOYMCIIEHHS, BIIIKY, 3yIIMHEHHS CTPOKIB, Bpe-
TyJIbOBaHi MUTAHHS IO/0 TPAHWUYHUX CTPOKIB Hapa-
XYBaHHS II0JATKOBOIO 3000B’S3aHHS, CTATHEHHS
Y3TO/IKEHOTO TOJaTKOBOTO 3000B’sI3aHHS, TPaHUY-
HUX CTPOKIB [IJIg TMOJAHHSA 3asiB PO TOBEPHEHHS
HaJIMipy CIUTaveHnX abo HeBiANIKOAOBAHUX TOAAT-
KiB i 360piB (000B’SI3KOBUX IIaTexkiB). TeMmopasb-
Ha O3HaKa € O/IHI€I0 3 (POPMATbHUX XapPaKTEPUCTUK
OyIb-IKOTO OpUAMYHOTO mpouecy. IlogaTkoBuit
IPOLEC BUPIBHAETHCSA YiTKOIO YacOBOIO OOMEKeHic-
TIO 3/IIICHEHHS KOHKPETHUX IOPUNYHO 3HAYYIINX
Jii yJYacHMKaMU TIOJJATKOBUX TIPAaBOBIIHOCHUH, Y
YOMY MOKHA IEePEKOHATHCS TPU PO3TJIsi KOHKPET-
HUX TIOJIATKOBUX TIPOIEAYD 1 TPOBAKEHD.

Ipouecyanvni axmu-odoxymenmu. [JoKyMeH-
TaJIbHe 3aKPillJIEHHS OTPUMaHMX Pe3yJIbTaTiB — IIe
HEBIT'€EMHUH KOMIOHEHT OyIb-sIKOTO  TIPOIECY-
ampHOTO TIpoBamxkenusa [11, 774]. Tpamumiiino 3a-
3HAYAETHCS, 1110 TPABOBA /IiSJIbHICTb, TOB'S3aHa 3
PO3IJISAZIOM 1HJIMBIIyaTbHUX CIIPAB, CYTTPOBOIKYETH-
cs BIJINOBIZIHUM JIOKYMEHTQJIBHUM O(hOPMIIEHHSIM.
ITe cTtocyeTnes He TinbkM (ikcallil pe3yabTaTiB TaKol
NSIIBHOCTI, @ It BUHECeHHS JOKYMEHTIB, 1[0 BUKOHY-
I0Th JONOMIKHI (DYHKIIIT, 3aCBiAYYIOTH Ti un iHII 06-

CTaBUHU TIPOCYBaHHS IOPUIUYHOTO Tporecy (po3-
TSIy IOPUANYHOL CIIPABM ).

B. TopmienboB cepejr mpoiiecyajJbHUX aKTiB-70-
KyYMEHTiB TlepcoHi(hikoBaHOTO XapakTepy 3a (pyHK-
IIOHAJTBHUMH O3HAKAMU BUOKDPEMJIOE TaKi: MPaBo-
3aCTOCOBHI JIOKYyMEHTH, 10 MICTATb TPUIUCH
MiJICYMKOBOTO XapaKTepy; AOKYMEHTH, 110 BUKOHY-
I0Th JIOTIOMIXKHY, TPOMiKHY (YHKIII0; JOKYMEHTH,
1110 BUKOHYIOTB iHbopMaliliny ¢yskiito [11, 120].

Axkoroch Miporo Taka Kiacudikailis (Xou BoOHa i €
JIOCUTh YMOBHOIO) JIOpeYHa i /10 JOKYMEHTIB, IO
CKJIQJIAI0ThCST TIPU peastizallii oJaTKOBUX ITPABOBI/I-
HOCHH.

Tak, mokymeHTaMu, 10 MICTSITH TMiICYMKOBI pe-
3yJIBTaTH, € IOJATKOBa JeKjaapallis (Po3paxyHoK),
YTOUHIOIOUUH PO3PaXyHOK, MOJATKOBE TTOBiIOMIICH-
Hs (IOKYMEHTH, 1[0 BU3HAYAIOTh CyMYy MOJATKOBOTO
3000B’s13aHH), [TOJATKOBE IIOBiIOMIEHHS-PIlIEHHSI
(IOKyMeHTH, 1O BU3HAYAIOTh PO3MIp IMITPadHUX
CaHKIi, 1eHi), 10BiAKa PO B3ATTA Ha OOJIIK ILIAT-
HUKA TOJIATKY Ta iH.

[IpomixkHUMU TOKYyMEHTaMU, IO 3aCBITYYIOTh
oKpeMi 00CTaBUHH, MiATBEPIKYIOTh (PakT 3ailCHEH-
HS [iff y9acCHUKaMU IOJATKOBUX IPOIENyP, €, Hall-
pUKJa/, PIllleHHS TMOJATKOBOTO OPTaHy PO 3aJliK
3yCTPIYHUX BUMOT, TJIATI>KHI JOPYUYEHHS Ha CILIATy
HOAATKY, KBUTaHIIii IpUOYTKOBOIO KaCOBOTO OPAEPY
(TOKyMeHTH, 110 3aCBiIUYIOTh TIOTANIeHHST TTO/IaTKO-
BOro 30608 s13aHus (6OPTY)), 3as1BU, CKaPTH ILIATHH-
KiB MOIaTKiB (TTO/IATKOBUX areHTiB), aKTU MO/IATKO-
BUX TIEPEBIPOK Ta iH.

[HdbopMaTUBHUM HABAaHTAXKEHHSIM BOJIOIIIOTH
BUMOTH, OCKIJIbKA BOHU BUCYBAaIOTbCSI B CUJIY 3aKO-
HY, cepell 000B’SI3KOBUX PEKBI3UTIB MicTSTh iHpOP-
Mallifo 1010 HETAaTUBHUX HACJHIJIKIB HeTOoTralleHHs
MOATKOBOTO GOPTY, €JeMEHTH TaKOro IOKyMEeHTa
3a3HavyeHi B 3aKOHi, a iX 3MIiCT NPUHIIUIIOBO He 3aJie-
SKUTD Bifl pakTaHux obcTaBuH (y YacTHHI, IO He
CTOCYETbCS HapaxyBaHHS MTPahHUX CAHKIIIH ).

Oxpemi, CyTTEBI MOMEHTH MAiSJIBHOCTI 31 criatu
MO/IaTKIB (BIKCYIOTHCST He JIUIIE I/l 9ac BUPIIIEeHHS
KOHTPOJIOIOUYMMHU OpPTaHaMW OPUANYHUX CIIPaB
(CTOCOBHOTO HAJaHHSI PO3CTPOYKM TIOAATKOBOTO
30008B’sI3aHH, BIAMIHKM PillleHHS L[OJ0 3aCTOCYBaH-
HsT 320€31eUyBaTBLHOTO 3aX0/Iy TOIO), a i B paMKax
npoileyp IpaBopeasizaliii. Bakko mepeomiHuTu
3HAYEHHS B IPOIleCi ONOJATKyBaHHS TaKOTO JOKY-
MeHTa, SK MoJaTKOBa Jekmapallisa (1oJaTKOBUHN pa-
xyHOk). TomMy He MOXXHa I[IJIKOM IOTOJUTHUCH i3
TBEP/DKEHHSIM 3a3HAYEeHOTO aBTOPa, IO CYTHICThb
MIPOIIECYaJIbHOTO JIOKYMEHTA 3BOJIUTHCS TEpPeyCciM
JI0 TOTO, 110 B HHOMY O(DOPMJIIIETHCS BJIaJIHE BOJIEBU-
SBJIEHHS TUX CYyO'€KTIB 1 yYaCHUKIB IOPUAMYHOIO
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TIPOIIeCy, SIKi y BUPINIeHH] I0PUANYHOI CITPABU BUKO-
HYIOTB JiIUPYI09y (DYHKITIIO.

[TomatkoBa aeknapaiist, KpiM BiacHe (QyHKIIT
BU3HAYEHHS CYMU IIOAATKOBOIO 3000B’sI3aHHS, € ii
MPEJAMETOM TIOJJATKOBOTO KOHTPOJIIO, OCKIJIbKU 3a-
3HAYeHi B Hill laHi TTOPIBHIOIOTLCA 3 TAHUMU THITUX
JIOKYMEHTIB, 1110 MiCTATb BiJIOMOCTI ITPO OKpeMi eJie-
MEHTH OTIOIATKYBaHHs (MepeBakHo 6a3y OMojaTKy-
BaHH ), YU TAHUMHU, [0 OTPUMYIOTHCS Y XOJIi TIOaT-
KOBUX IIEPEBiPOK.

Dopma gekapailii 3a KOKHUM TTOJaTKOM 3aTBEP-
JUKYETHCST  TIEHTPAJbHUM OPraHoOM  BiJIITOBiTHOTO
KOHTPOJIIOI0YOTO OpraHy. BaskimmBoto /1 IIaTHUKA
TOZIATKY TApPaHTIEID € MOXKJIWUBICTH TIO/IAaBAaTU 3BIT-
HiCTh HETUTIOBOI (DOPMU, TIEBHOIO MipOTO iTHOPYIOUN
oditiitHo 3aTBEPKEHT (DOPMU 3BITHOCTI.

IIpouecyanvne npedcmasnuymeo. Hepupiiie-
HOIO € IpobJieMa BU3HAYeHHsI POJIi Ta yHi(ikalii pa-
BOI'O CTaTyCy NPEJACTaBHUKIB IIJIATHUKIB PI3HUX BU/IIB
ozIaTKiB. AJie, BUJAETHCS, 1110 “IIPOIIeCyJIbHE TIPEJI-
CTaBHUIITBO” MOCsI/Ie HAJIEIKHE MicIie B MallOyTHbOMY
nonatkoBomy Kozekci Ykpainu. C. [lapxomenko-11u-
POIMSIHIL, PO3IJIAAAI0YN TPOOJEMHU OTOJATKYBaHHS
disnyHmX 0ci6, BBAjKAE, 10 MPEACTABHUKY ILIATHUKA
NOAATKY MOKYTh OYTH 3aKOHHMMHU 1 YIIOBHOBAKEHM-
M. AJie 11l 0co6u caMOCTIHHO He MOKYTh BCTYIATH
J10 TIO/IATKOBUX MPABOBITHOCHH, OCKIJTbKY BOHU BCTY-
MAIOTh /10 HUX BUKJIOYHO Yepes Te, 10 He TiJIbKU T0-
JaTKOBe 3000B’sI3aHHSI BUHUKJIO Yy IUIATHHKA [IOJAT-
KiB, a i meBHI 00OB'SI3KM MIOZO peajisallii I[bOro
3000B’s13aHHsI, OCKLJIbKH BiH BCTYIA€ y IIPABOBiIHO-
cuHM SK ocoba, sika 3000B’sg3aHa  peasliszyBaTH
060B’s130K TTaTHUKa moaTkis [ 10, 30].

Takum 4rHOM, OYEBUAHUM € (PaKT, MO TOAATKO-
BOMY 3aKOHOZIaBCTBY B MOTO IpollecyayibHiil (1Ipo-
IeJyPHi) 4YacTHUHI BxKe “Biflomi” zlesiKi 3arajibHO-
mpoilecyajbHi Kareropii, Taki gk “mporiecyajbHe
MPOBA/PKEHHS”, “IIPOBA/IKEHHS 3 JIOJJATKOBUMU Ta-
pPaHTiIMU HIOTO yYacCHUKIB”, “IipoliecyasibHi CTPOKU”,
“mportecyanbHi yrogau”, “okazu”, “Tarap A0BeJeHHS
akTiB”, “mpornecyasnpHi npesymiii i ¢ikiii”’, “3a-

OesmeuyBajibHi 3axoAu” TOIIO. B mepcrnekTusi pos-
BUTKY IIOJATKOBOTO IIPOIECY HEOOXITHIM BUIAECTHCSI
B/IOCKOHAJIEHHST IHCTUTYTIB “MOAATKOBOI TIPOIlECy-
aJIbHO1 BiZIMOBiAaIbHOCTI”, “TIPOIleCyabHOTO TIPE-
CTaBHUIITBA”, Teopii MOKAa3yBaHHSI B TOAATKOBUX
CITpaBax, 30KpeMa, BUSHAUCHHS JIKepesl I0Ka3yBaH-
H4, GOPMYJIIOBAaHHS TTPaBUJI HAJIEKHOCTI 1 /IOy CTH-
MOCTI /I0Ka3iB y [10/[aTKOBUX CIIpaBax Ta iH.

=
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The important of development of tax laws is perfection of institutes of tax remedial
responsibility, remedial representation, the proof theory in tax affairs.
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