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NMOHSATTS NPABOBOI AEP)XABM:

niaxoam TA BUSHAYEHHS 3MICTY

Haykosi npaui MAYTT, 2010, sun. 1(24), c. 276—280

Jlocnioxcyemocst e8oouist NOHAMMS nPagosoi depicasu 8 IPUOUUHIl Hayu.

Y dpaniysbkiit mpaBoBiil HayIi HOHATTS MPaBO-
BOI /Iep’KaBU OTOTOXKHIOETHCA HacaMIlepes| 3 IPUH-
IIMIIOM 3aKOHHOCTI Ik OGOB’SI3KY JIOTPUMYBATUCD
sakony. Ilell IpuHIUI € 0OMeKEeHHSIM aiMiHicTpa-
TUBHOI BJIa [, TibepajibHUM YHHHIKOM B afiMiHicTpa-
TUBHUX pEXUMAaX, KWl BUMAara€ moJisy MMOBHOBA-
JKeHb MIiXK 3aKOHOJABYMMH W a/IMiHICTPAaTUBHUMUI
OpTaHaM¥, BU3HAHHSA 3aKOHY TOJIOBHUM [IPKEPEJIOM
3aKOHHOCTI.

Y Besmko6puTanii TPUHITUT TIPABOBOI JICPyKaBH
Mae BUpa3 IPUHINITY BEPXOBEHCTBA IIPaBa, 110 IIepe/i-
Gauae JIeriTUMHY OCHOBY BJIaJi Ta TPYHTYEThCS Ha Ha-
JIaHNUX 3aKOHOM IIOBHOBa/KEHHSIX; 3aKOH Ma€ BifIIOBi-
JaTy MiHIMaJIbHUM KPUTEPIAM CIIPABEIAIUBOCTI.

Amnanizytoun 3arajbHe IS 3aXO[y PpO3yMiH-
Ha TpaBoBoi nepxkasu, K. 3imnep Bumiise taki ii
eJIeMeHTH, SIK 3J[IICHeHHs Jiep>KaBHOI BJIaJM HA OC-
HOBI YiTKOrO HaJaHHSA KOMIIETCHIlii, AOTPUMAHH
TMOJIITUYHOIO BJAJI0I0 W aAMIiHICTpAIli€l0 3aKoHY,
000B’SI3KOBOTO JIJIsI BCiX, HASIBHICTIO Y CaMOMY 3aKOHi
I€BHOI KiJIbKOCTI IIPUITMCIB CIIPABEIJIMBOCTI.

Y pociiicbkiil 10pUANYHIi JiTepaTypi 10 03HAK
MPaBOBOI JlepKaBU TPAAMITINHO BiIHOCATH IOPU/IAY-
HUH 3aX¥CT 0cOOW, BUCOKY MPaBOBY KYJIbTYPY TPO-
MaJIgH, JOTPUMaHHS 3aKOHHOCTI, epeKTuBHO mitoui
NIPABOOXOPOHHI opraHu, cBOGOAY i rocrmogapebKy
caMOCTiiHICTh y cepi BUPOOHUIITBA Ta CIIOKUBAH-
HsA, CTabiIbHICTh KOHCTUTYIIHHOTO MOPSAKY, BEPXO-
BCHCTBO 3aKOHY B i€papXii HOPMATUBHUX aKTiB, IOPU-
JINYHY PiBHICTb TPOMAJISTH, BiZIJTaro/KeHNH MexaHi3M
[IPABOBOTO 3aXUCTy 0COOU, BUIIUI KOHTPOJIb 3a /10~
TPUMaHHAM 3aKOHIB, HapOAOBIAAMIA, CaMOBPSLY-
BaHH#, PIBHOIIPABHICTD, IIOBAry 10 IIPaB Ta TiJHOCTI
0cobu, €AHICTH 1paB i 060B’SI3KiB, BEDXOBEHCTBO 3a-
KOHO/IaBYOi BJIA/IN.

CyvyacHUMH YKPAiHCbKUMU JOCTi IHUKAMU ITPaBO-
Ba JieprKaBa [I03HAYAEThCA 3a COLiaJIbHO-3MICTOBUMU

O3HaKaMU sIK Jlep:KaBa, y CyCITiJIbHOMY i iep;kaBHOMY
JKMTTI 4KOI IMaHyIOTh 3aKOHU, 1110 3aKPIIlIIOIOTh OC-
HOBHI TIpaBa rPOMaJIsiH, BUPAKaloTh BOJIO OiIbIIOCTI
ab0 BCHOTO HACEJIEHHST KPAiHU, BTIJIOOYM TIPH 11HO-
MY OCHOBHi 3arajJbHOJIIOACHKI IIHHOCTI Ta igeasu.
BperyoBaHHsI BiTHOCHH MizK 0c000I0 i Aep:KaBoOO
saificHoeThes 3a mpuHIKUIIOM: “Ocobi J03BOJIEHO Yu-
HUTH BCE, 10 TIPSIMO He 3a60pOHeH0 3aK0HOM”, BCTa-
HOBJIEHA B3aEMOBI/IIIOBIJAJIbHICTL 0COOU i JIEPIKABH,
TPOMa/IsTHAM IIpUTaMaHHa MPaBoOBa KYJbTypa, a caMi
BOHU 00i3HAHi 3 KUTTEBO HEOOXiIHUMU IOpUANY-
HUMHU 3aKOHAMHM Ta BMilOTb BUKOPHUCTOBYBATH iX.
A 32 GOpMATBHUMHU O3HAKAMM — XaPaKTEPU3YETHCS
NPUHIIATIOM TIOJIJIY BJIQJN, OPUIAYHOIO 3aXUIIEHIC-
TI0O 0COOM, BUCOKMM CTAHOBHUIIEM Yy CYCHiJIbHOMY
JKUTTI CYZIOBUX OpPraHiB, ITOBCIOJHUM BUKOHAHHAM
3aKOHIB i Ii/I3aKOHHUX HOPMATUBHUX AKTiB.

[IpaBoBa zmepskaBa y MarepiaJbHOMY BiJHOIIIEH-
Hi OpPiEHTYETBHCA HA BUCOKI ileali HOPMOTBOPYOCTI,
3B’SI3yI0UM 3aKOHOAABCTBO KOHCTUTYIITHUMU TIPUH-
IUIIaMU i HOPMATHBHO BCTAaHOBJIOIOYM CUCTEMY
[paB TPOMA/ISIH, Y TOMY YHCJI TakUX “HaJII03U-
TUBHUX”, SIK JIOACHKA TiAHICTh, cBOOOMA, CIpaBe-
smBicTh. Came Ha3BaHi IHHOCTI 3aJUIIAIOTHCS OCHO-
BOIO CMUCJIOBOI BUBHAYEHOCTI Ta YMOBOIO peasrisariii
BUMOT, TIOB’SI3aHUX 3 i/leajlaMi i CMMBOJIaMHU BipH,
SIKi He MOJKYTH OyTH BiIKHHYTi. Y TaKOMY KOHTEK-
CTi IIPaBOBOI JIepsKaBU IIPABO PO3TIALAETHCA AK He-
PO3pUBHA €HICTH (DOPMAJIBHUX i MaTePiaIbHIX eJe-
MEHTIB, SIK CyKYIIHICTh HOPM 00’€KTHBHOTO ITpaBa Ta
cy0’€KTHBHUX IIPAB, IO MOEAHYIOTHCS 3 000B I3KaMu,
TTOPOJIKYIOUH BiZIOBiTasibHICTD. BifTax, comianpanii
JIaJl TIEPETBOPIOETHCS Y TIPABOTIOPSIOK, a BiTHOCMHA
JoJiell — y IpaBOBiJIHOCUHHU.

Tomy, 3BepTaTUMEMOCD /10 TUTAHb CITiBBi/IHOIIIEH-
HA JIepoKaBU 1 [paBa 3 TOYKU 30py Teopii 1paBoBoi
NepKaBU, BUCBITIEHHS (POPMATHHOTO Ta MaTepiaib-
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HOTO aCIICKTiB IPABOBOi Aep:KaBH, NOCHIIKCHHA ii
MPUHINIIB, @ TaKOXK il PO3IJIALy Y KOHTEKCTI IIPO-
meciB eMokpaTtnyHoi Tpancdopmarii. OueBuHO,
10 UM He HAHGITBIT MUPOKO AMCKYTOBAHUM TIUTaH-
HAM € TipobJieMa CIiBBiHOIIEHHST (hOPMATBHOTO Ta
MarepiaJlbHOTO aCIEKTiB y TIYMAadyeHHI I[IPaBOBOI
JepxaBu. BTiM, Ha Hallle IepeKOHaHHS, NEPII Hix
aHasli3yBaTu 110 pobaeMy, HeoOXiIHO YiTKO BU3HA-
YUTU Ty YHiBEPCAJIbHY TEOPETUYHY OCHOBY, 3aBAAKN
SKil MM MOXEMO BCe K TaKH TOBOPUTH IIPO IIEBHY
yHiBepcaJbHy TEOpit0 MpaBOBOiI JepskaBu, abo, Tak
O6U MOBUTH, — TIPO TEBHE 3arajibHe KOHIIENTYyaJbHe
SIZIPO, sIKe TpHITycKae Ti abo iHImi Bapiaiii Ha piBHI
HO6leOBI/I TUX YU iHIMUX MOjiesTell peadizaitii izeamy
[IPaBOBOI IEPKABU.

OT:xe, HAMAralYICh TTOAATH TTiTiCHE BU3HAUEHHS
HOHSATTSI IIPABOBOI JepKaBU, IlepeBaskHa OiIbIIiCTh
BITYMBHAHUX 1 3apyOiKHUX aBTOPIB BKAa3ylOTh Ha
JKaBHOI BJIaU, 3aKOHHICTD, IPIOPUTET IIpaB JIOAUHU
i rpomagsgauHa i T. 1. Tak, HapUKJIaA, Y Mepesiky
cuernugivyaux puc npaboBoi gep:kaBu O. CkakyH
Ha3WBaE: 3B’s13aHiCTh JlepKaBU MPABOM i MOTO Tpio-
puTeT y BCiX cepax CycHiJibHOTO JKUTTSI, HAsSIBHICTD
MIPAaBOBUX 3aKOHIB, 3B’43aHiCTh 3aKOHOM TPOMAJISTH i
JlepsKaBy, B3aEMHA BiJITOBiAJIbHICTD IepsKaBy i Ipo-
MaJISIH, JIeTaJIbHiCTb IIPUMHATTS 3aKOHIB Ta BHECEHHS
3MiH /10 3aKOHOIaBYUX aKTiB, HASIBHICTh e(heKTUBHUX
dhopm korTpoJo [1]. B. TToropinko Bbayae CyTHICTH
TIPAaBOBOI JIep/KaBNU B HASIBHOCTI TaKUX O3HaK, SAK:
BEPXOBEHCTBO 1PaBa, 3/ilCHEHH Jlep:KaBHOI BJan
Ha OCHOBAX Ii MMOJIIY HAa 3aKOHOJABYY, BUKOHABYY i
CYJZI0BY, B3a€MHa Bi/INIOBIIaNbHICTD epyKaBU Ta OCO-
6u, rapaHTyBaHHsI TIPaB i CBOOO/ JIIOAUHY i TpOMaIs-
nuHa [2]. He 3anepeuyioun 6e3yMOBHOI IIHHOCTI Ta
T ZIHOCTI TTOIGHOTO MiZXOLY /10 HAyKOBO-TEOPETHY-
HOTO TJIyMayeHH:d 3MICTY 1 CYTHOCTI IIOHATTA IIPaBO-
BOI /iep’KaBy, He MOJXKHA HE 3BEpPHYTHU yBary Ha Te,
110 BCi 3a3HAa4CHi BUIIE BJAACTUBOCTI CTaBJIATD IIepe/l
HaMU iU psizl cepiosHuX IpobJieM y Talysi HayKu
KOHCTUTYIIIHOTO TpaBa Ta Teopii /iep:KaBu i mpaBa,
OCHOBHOIO 3 SIKUX €, Ha Hallle TIINO0Ke MepeKOHaHH S,
mpobJieMa CITIiBBiJHOIIEHHS JePsKaBH i IpaBa.

Ha mizgcraBi peresnpHOTO aHamisy MoJIiTHKO-TIPa-
BOBUX [IOCJi/KEHb Ha CHOTOJIHI MM MOXKEMO KOH-
cTaTyBaTH iCHYBaHHS /JBOX IPSIMO TPOTUJIEKHUX
METOJIOJIOTIUHUX THAXOAIB /10 TAYyMadeHHsT TPo6-
JIEeMU CITiBBiIHOIIEHHS JiepskaBu i rpaBa. Oaun i3
HUX MOKe OyTH BU3HAYEHUM SIK “€TaTHCTChKUI” du
“topunnuno nosutusicreskuit” [3]. Lo peui, came BiH
OyB JIOMiHYIOUNM y BiTYM3HSHINA IOPUIMIHIN HaAyI
i/ yac nepeGyBantst Ykpainu y ckiani CPCP. Y iio-
TO OCHOBY OYJI0 TTOKJIA/IEHO YSIBIEHHS TTPO MOXiAHUT

XapakTep IpaBa, fKe TIYMAYWUJIOCh BUHATKOBO fK
CYKYITHiCTh IOPUIVYHUX HOPM, SKi BUIAIOTHCSA OpP-
raHaMy Jep;KaBHOI BJIaid, IO BUHMKAIOTH i HaOy-
BalOTh 3arajJbHOO0OO0B SI3KOBOIO 3HAYCHHS 3aBISAKU
odiliitHOMY 103BOJY Aep:KaBu. Sk TpUKIaL MOKHA
Hasectu BusHayenHs A. IllebanoBa, [ SIKOTO IIpa-
BO € “CHCTEeMOIO TTPABUJI TIOBEIiIHKHU, IKi CAHKITIOHY-
I0TBCA JIeP/KaBOIO 1 PeryJioioTh CyCHiIbHI BiiHOCH-
Hu” [4]. To6TO, BiATIOBIAHO 10 3a3HAYEHOTO T IXO/LY
1PaBO PO3YMIETHCA SIK OJIUH i3 YMCJIEHHUX MPOAYK-
TiB iSIIBHOCTI /IepsKaBHOI BJa/IM, SKUU CJIYTY€E JIJIsT
peryJioBanisg, HOPMYBAaHHS i KOHTPOJIIO CYCIiJIbHUX
Bi/IHOCWH i 3/[iiCHEHHS TPOIECiB CYCITIJIbHOTO YII-
paBminHd. /o meBHOI Mipu Take cTaBJIeHHS /10 TTPaBa
MOsKe OYTH OIHCAHO MOHATTIM “IHCTPYMEHTai3allii
mpaBa” 1 Moke OYTH OKDPECIE€HO 3aBASKU IIPOCTIii
JHIWHIT cxeMi, B SKill JOCATHEHHS BU3HAYEHUX JIeP-
JKABOIO 1ijiell (3a3HAYEHUMU LiJIAMU MOXKYTb OyTH
Oyb-siKi cycriibii mepetBopennst abo 3MmiHa cyc-
HUIBHUX BiIHOCHH 4u Oy/Ib-1110 iHIle) BiIOYBA€THCS
IIJISIXOM CIIPSIMOBAHOTO BIUIMBY Ha CYCITIJIBCTBO 32
JIOIIOMOTOIO TTpaBa.

Xoua, 6e3yMOBHO, IWOHHO 3rajaHuii “eTaThct-
ChKHMII” MiJIXi/] He MOKHA ACOIiI0BAaTU BUHSITKOBO 3i
crienuikoio PO3BUTKY PAASHCBKOI IOPUANYHOT Ha-
VKU, a TAKOXK TOTO BILUIUBY, SIKUI Ha Hel MaJjia Kiaco-
Ba TEOPisl MOXO/KEHHS JIepKaBHy i mpaBa. AJuke ce-
PeJl apryMeHTiB, SKi BUCYBAlOThCSI HA IOTO KOPUCTD,
MW MOKEMO 3yCTPIiTH ¥ Taki, 1o JKOJHUM YUHOM He
MaloTh izeosoriugoro sabapsienHts. Tak, cKaKiMmo,
IpUOIYHUKY €TaTUCTCHKOrO IiJAXOAY A0 MPOOJIeMM
B3aeMOJII iepkaBH i IIpaBa JI0BOJII 4aCTO BUCYBAIOTh
Taki apryMeHTH.

[To-miepure, mepskaBa BUCTYTAE Oe3MOCEPeHIM
(pakTOpOM BCTAHOBJICHHA Ta TAapAHTYBaHHS peasiza-
1il IPaBOBUX HOPM, i 32 YMOB BiJICYTHOCTI JiepKaBHO1
BJIQJIM BTPAYa€ CEHC allesidlilid /0 1paBa dK [0 CIie-
11 ivHOTO iIHCTUTYTY.

[To-npyre, nep;kaBa UNHUTDH BILJIMB HA IIPaBO B Ta-
KuX chepax JisIbHOCTI, SIK TTPaBOTBOPYICTh, TIPABO-
peasizanis Ta 0XOpoHa mpasa.

[To-Tpete, came nep:kaBHUN MPUMYC TTOCTAE Ta-
PaHTI€I0, SAKOMI IiAKPIMIIOETHCA IIPABO, 3ABISAKU
YOMY IIOCUJIIOETHCA MPABOMOPSIOK i YTBOPIOETHCSA
HOPMaJIbHa TpaBoBa aTMocdepa AJIs IJTIHOT B3ae-
MOJIT JlepsKaBU 1 CYCIHIJIBCTBA, a TAaKOXK OKPEMUX
YJICHIB I[bOTO CYCITiJIbCTBA.

[To-uerBepre, epskaBa BUCTYIIAE TOJIOBHUM YMH-
HUKOM ITONIUPEHHS 1IPaBa y CyCIiJIbCTBI, AKUI KOHT-
POJTIOE IOTPUMAHHSI ITPAaBOBUX HOPM, peali3y€e KapHy
(pyHKILiI0 111010 TPAaBOIIOPYITHUKIB.

I, mapemnri, o-1r’site, mepskaBa MOKe 3MiHIOBATH
IIPaBO, BUPpAKEHE B JIEP/KABHUX 3aKOHAX.

277



BiamosizHo m0 iHImIOro croco0y posB’si3aHHS
Ipo6JIeMy CITiBBiIHOLIEHHS Aep/KaBU 1 IpaBa, SIKUi
JIOBOJIi 4aCTO BU3HAYAIOTH 4K “IIKOJIA ITPUPOIHOTO
npaBa”’, Jep;KaBa € 3aJeKHOI0 B CBOIH [islTbHOCTI
BiJl IIpaBa, OCKIJIbKKA CWJIa i aBTOPUTET OCTAHHBOTO
BUIIMBAIOTDH 3 HETIOPYIIHOCTI MMPUPOJHOTO 3aKOHY,
a TaKOX HEBiUYKyBaHOCTi 3aCHOBAaHUX Ha HBOMY
cy®’€KTUBHUX MTPAB 1HMBI/IiB.

Busnanns gominyiodoi posii mpaBa He 3aBKIU
CBiTYUTD TIPO Te, 10 JIeprKaBa € MPaBOBOI0. Y IIbOMY
CEHCi MO’KHa HaBeCTH MipKyBaHHsI POCiliCbKOTO J10-
crnigamka C. AsekceeBa. 30KpeMa, BXKMBAIOYY TTOHST-
T “Jorika mpaBa’, BiH BUCYBA€ Te3y MPO HASBHICTbH
JAJIEKTUYHOTO TIOJIITHKO-TIPABOBOTO B3a€EMO3B’SI3KY
Mi’K JIepKABOIO Ta IIPaBOM, SIKUI IIPOSIBJISETDH-
€A B TOMY, 1110, BUCTYTIAIOYM Ha TEPIINX eTarax sK
odiriiine aep;kaBHe YTBOPEHHS i TPOMYKT Jislib-
HOCTI JIepsKaBHOI BJIaJIM, TPABO MOCTYTIOBO HabyBae
CBOTO CaMOOYTHBOTO Ta YHIKaJbHOTO CTATyCy. 3a-
3HaveHa Tpancdopmallig y BiJHocMHaX MiXK IIPaBOM i
JIepKaBoOI0 CIPUYNHSIETHCS BHYTPIIIHIM PO3BUTKOM
€aMoTO ITPaBa, AKe MOCTYTIOBO IIPOXOAUTD PSAJL CTA/IIN
Bil “mlpaBa CUJILHOTO” /10 “TyMaHiCTUYHOTO TIpaBa
CY4YaCHOTO TPOMAJSTHCHKOTO cyciiaberBa” [5]. Y pe-
3yJIbTaTi MPaBO CTa€ CBOEPITHUM “IMBiTi3yrounm’
dakTopoM MO0 BIAAW i AEpPKABHOI MisIIBHOCTI,
sakuii HabyBa€ TaKoi PEryJsITUBHOI CHJIM, 1[0 4aCTO
TIEPEBUIIYE PETYIATUBHY CUJTY JIEP/KABHOI BJIaIH K
Takoi. Ase mogibHuit BHYTPIiNIHIA PO3BUTOK IIPaBa,
Ha 1yMKy C. AexceeBa, TPU3BOAUTH 10 BUHUKHEH-
HsI TapaJioOKCy, SIKUI BiH II03HAYAE SIK “IPOTHOOPCTBO
mpaBa i gep:kaBu’. BrmB mep:kaBu Ha MPaBO MPO-
ABJIsIE cebe TaKUM YITHOM, M0 BOHA HOTO CTBOPIOE,
BJ/IOCKOHAJIIOE 1 3MIHIOE, OXOPOHAE Bijl IPaBOIOPY-
IIIEHb, BTIJIIOE B JKUTTS.

Opnnak crenudika 11bOTO B3aEMO3B’SI3KY 11014~
rac B TOMY, 1[0 IIPUPOJHA BJIACTUBICTH JepKaBHOI
BJIaZI 10 PO3UINPEHHA CBOEI KOMIIETEHI(II Ta CBO-
TO BIUIUBY 3TOJOM CTHUKAETHCA i3 CYTTEBOIO IEpe-
LIKO/I010, SIKOIO BUCTyIa€ IpaBo. Uu, gk 3a3Havyae
C. AlexceeB: JepskaBHaA BJiaJla HATUKAETHCS Ha
6nu3bkuil 10 cebe comiaabHuil iHCTUTYT, SIKUH Y
IIEBHOMY CEHCi € ITOPOKEHHAM caMoi BJIaau, — Ha
paso [5]. Tomy BUsIBJASIETBCS, 1110 HE JIUIIE JepiKa-
Ba MOJKe BIJIMBATH Ha TPaBo, a i mpaBo HabyBae,
Tak O MOBUTH, “BJAJHUX [IOBHOBaKEHb”, AKi IIPO-
SIBJIIOTHCST Y MOTO 3IATHOCTI 0OMEKYBATH JIEPIKaB-
ny Baazay. [Ipu 1ibomy BKpaii BaKJIMBUM MOMEHTOM,
Ha AKOMY, Ha HaIlly JyMKY, BAPTO 0COOIMBO HATOJIO-
CUTH, € Te, 10 [oAi0Ha HeoOXigHicTh B 0OMeKeHHi
BJIaJI iCHYE He JIUIIe 32 YMOB TOTaJiTapHUX Ta aB-
TOPUTAPHUX IIOJITMYHUX PEKUMIB, a H y BUIAJKY
JIEMOKPATUYHOI IePKABU.

XapakTepusyun JeMOKpaTiio SK TPaBJIiHHS
Hapo/y, MU, TUM HE€ MEHII, He IIOBUHHI ifeastizyBa-
TH ii, OCKLIbKY HABITh HAW/IEMOKPATUYHIIIA JeprKa-
Ba mMoTpeby€e HassBHOCTI JIEP/KABHOTO amapary, siKui
MPUPOAHO MPArHYyTUME 0 PO3B’SI3aHHS JepKaB-
HUX i CyCHiIbHUX MPOGIEM MIJIAXOM BOJBOBUX ajl-
MiHiCTPaTUBHUX PillleHb, SIKi iJ racaamMu eeKTuB-
HOCTi MOJKYTh CTaBUTH i/l 3aTpo3y MpaBa i cBo6OIN
TOTO CaMOTO HapOJy, 3apajii SIKOTO BOHU i NpuiiMa-
10Thes. ToMy, 3BaskKalour Ha 11y HU3KY TIpobJieM, ki
06’€KTUBHO TIOCTAIOTh 32 YMOB JIEMOKpaTii, TpaBoBa
nepskasa y pasi morpebu mae 6yTH 31aTHOIO CTPUMA-
TH CBaBIJIJIST IEMOKPATUYHOI O1JIBIIIOCTI.

Came TOMYy TakWii BiJOMHH CydacHUI TEOPETUK
nemokpartii, sk P. /laab, onucyooun iHCTUTYTH [ie-
MOKpATil, HaroJIomye Ha HeoOXigHOCTI 3abe3medeH-
HS BEPXOBEHCTBAa IIpaBa M0N0 [I€PKABHOI BJaIH,
a Takok Ha GE3yMOBHOMY JIOTPUMAHHI 3araJbHUX
rpoMajisHChKUX TpaB: “HixTo 3 Jojeit, Ha SIKUX 1M0-
IIUPIOETHCS IOPUCINKILIS Iep;KaBHOI BJIaU, HEe MOXKe
6yTH TI036aBJIEHUI TaKUX TIPaB, sIK: MPABO y4acTi y
BIJIBHUX Ta CIIPaBeJUBUX BUOOPaX MOCATOBUX 0CIO
JlepsKaBy; TTPaBO HAa YTBOPEHHSI He3aJeKHUX I0JIi-
TUYHUX OPraHizalliii; mpaBo Ha cBOOOLY CJI0BA i yM-
KU; TIPABO Ha JIOCTYII /10 aTbTePHATUBHUX JIKepeJi iH-
bopmariii; mpaBo Ha iHIIi CBOGOAN | MOKINBOCTI, SKi
€ HeoOXigHuMHY JIs1 €DEKTUBHOTO (QYHKIIIOHYBaHHS
MOJITUIHUX iHCTUTYTIB eMokpatii” [6].

OTsKe, BUCBITJIOIOUN XapaKTeP B3AaEMO3B SIBKY
Mix TipaBoM i nepskaBoio, C. AjiekceeB (akTUIHO
BUJIIJISIE Bi CKJIAJIOBI 1TpOTO Tpotiecy. [lo-mepire, 1e
icTopmuHmii acmekT. 3 Mi€i Mo3uIIii MpaBo BUCTYIAE SIK
TTIOPOJUKEHHS JIep:KaBU, UM, iHaKIIle KaKy4H, SIK Take
ABHUILE, 1[0 MAE CBOIM JIPKEPEJIOM i OCHOBOIO 1epKaBy,
JiepsKaBHY Brany i gepskaBti inctutytu. [lo-gpyre, 11e
CTPYKTYPHO-(DYHKITIOHAIbHUI  actiekT. BiamosigHo
JI0 HBOTO TIPABO i JiepskaBa BUCTYTAIOTh YiKe He Y (op-
Mi IIPUYMHHA | HACJIKY, & AK PIBHOIIOPAAKOBI ABUIIIA,
KoJIu 3a0€e311e4yi0un peastisaliiio mpasa i Z0TpuMaHHs
HAJIEKHOTO PiBHSA IIPABOIOPSIKY, A€PKABA ONTNHAETD-
€Sl B TAKOMY 7K CTAHOBMIIL, SIK i iHIIi 06’€KTH IIPaBOBO-
0 peryJoBaHHst (TOOTO BOHa MOJKE [IisITH JIUIIE Y Me-
JKax, BCTAHOBJIEHNX 3aKOHAMH i HE MA€ ITPaBa TI0BIJIbHO
CTaBUTHUCS /10 HOPMAaTHBHO-1IPABOBUX AKTiB).

Asne moxibHe BHOKpPEMIIEHHS CTPYKTYpPHO-(YyH-
KI[IOHQJIBHOTO eJIeMeHTa y B3a€EMOBiTHOCMHAX Jlep-
JKaBU 1 IIpaBa 3MYIIIyE€ HAC TOBOPUTH BKe He IIPO
Jlep:KaBy B3arajli, a JIMIIe PO IIPaBOBY JepsKaBy.
Ile MOSICHIOETBCS THM, 110 BU3HAHHS OOMEKEeHOC-
Ti Jiep;KaBHOI BJIaJIM MIPABOM O3HAYa€ 3alrepeyeHHs
3a 1 IMOJITUYHUM PEKMMOM O3HAK aBTOPUTAPHOCTI
yn totajitapHocti. [lificHo, SIK /11 aBTOPUTAPHIUX,
TakK i /19 TOTaJiTapHUX [IEPKaB cama Te3a PO PiB-
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HOIIPaBHICTb JIePKaBU i NIpaBa BUABJISAETHCS HEIIPHU-
IIyCTUMOI0. Y IILOMY CEHCi, IOTO/[KYIOUUCH i3 Te3010
O. CkpurmHioka 1mpo Te, 1o aBTOPUTAPHi I ToTaTiTap-
Hi TIOJIITUYHI PEKUMU XaPaKTEePU3YIOTbCS 30Cepe/l-
JKEHHAM Bciel IOBHOTU BJIaJil B PyKaxX OJHiel ocobu
¥ TPYIH ocib Ta 3HAYHUMU OOMEKEHHSMHU TPaB i
cBo6O TpoMajaH [7], MM BOAHOYAC KOHCTATYEMO,
110 6yib-sKa crpoba MoCcTaBUTH TOPSJL i3 OAiGHOI0
[[EHTPaJIi30BAHOIO JIeP/KABHOIO BJIAI0I0 AKUIi-HEOY b
iHmmil iHcTUTYT (Hacamiepes iIHCTUTYT TIpaB JIIO/U-
HI i TPOMaJISTHUHA) CyTIepeuynTHMe CYTHOCTI I[bOTO
TUILY JeP>KaBU i I[LOTO TUITY ITOJITUYHOTO PEKUMY.
¥ cr. 30 3aranbHOi Aeksapartii mpas JIFOIMHA BKa-
3YETDHCH, 1O KOAHA AepPrKaBa, TPyIa 0cib 41 oKpemi
0co0u He MaIOTh ITpaBa 3aliMaTucs Oyb-SIKOIO is/Ib-
HICTIO YM BUYMHATU [il, CHPAMOBAHI HA 3HUIIECHHI
BusHaueHux B Jlekmapaltii npas i csobo [8].

IOpuamanoro hopmoio BUpasy 3a3HaY€HOTO THITY
B3a€EMO3B 513Ky BUCTYIIAIOTh YMCJIEHHI KOHCTUTYILi-
Hi ITOJIOJKEHH, AKi B TUX YU {HINIUX Bapialigx Tpari-
JITIOThCST Maiiske B yCiX 6e3 BUHATKY KOHCTUTYITiSIX
CyyaCHUX JIeMOKpaTUYHuX jep:xkaB. Ckaximo, y
Koncrutyii Ykpainu 11e, Hanpukian, ct. 3 ta 8, B
AKUX 3a3HAYAETHCH, 110 a) MpaBa i CBOOOIM JIIO/IM-
HMU Ta IX rapanTii BU3HAYAIOTh 3MICT i CIPAMOBAHICTD
JiSAJTBHOCTI JIepKaBy; 6) B YKpaiHi BUSHa€eThcs i i€
NpuHIUTI BepxoBeHcTBa mpaBa [9]. ¥ Koncruryrii
Icmanii 1ie cT. 9, B sIKiil Ik Ha TPOMa/IsTH, Tak i Ha jiep-
JKaBY TIOKJIaZIEHO 000B’SI30K IOTPUMYBATHCH KOHCTH-
TYIil Ta 3aKOHIB, a Jlep;KaBHa BJa/ia 3060B’;13y€Tbc51
CTBOpIOBaTH e(EKTUBHI yMOBU, 3a SKHX CBOOOJA,
PiBHICTB Ta ITpasa JIOJNHU CTAaBATUMYTh PEAJTbHUMM.
OcCKiIbKY TaKuX MPUKIAAIB MOKHA HaBeCTH Oe3Jid,
TOMY MM HE B/IaBaTUMEMOCS /10 JOCJi>KEeHHS CII0-
co6iB KOHKPETHOT KOHCTUTYIIHHO-TOPUANYHOT (hik-
carlii 1bOro TUITY 3B’A3KYy MiXK JIep>KaBoIo i IIPaBOM,
KU XapaKTepU3ye TPaBOBY JIEPKaBY.

B inmomy x BUTAZKY, KOJH JlepKaBa BUCTYTIAE
He3arepeyHuM JIOMiHATOPOM y CTOCYHKax “ziepiKa-
Ba — MMPaBo”, MU BXKUBATUMEMO TTOHSTTSI aBTOPUTAP-
HO-TOTAJITAPHOI /lepKaBu. Y pe3ysbTaTi 4oro JABOM
TUITAM B3a€EMOBIJJHOCUH MiX IIPaBOM i Jep:KaBOIO
(hakTMUHO BiAMOBIZATUMYTH TaKi JBi THUIIOJOTiUHi
MOJIeJli: a) IIpaBoBa Jiep:kaBa — IPaBO — IIPABOBUIA
3aKk0H; 6) aBTOPUTAPHO-TOTATITapHA JepsKaBa — 3a-
koH. To6ro, sk 6aunMO, KOPEKTHE B/KUBAHHS TI0-
HATTS TIpaBa mependavac, 1o, Topsijl i3 BAKOHAHHSIM
JIepKaBoI0 MMPaBOTBOPYOI, TpaBOpeasizaliitHoi Ta
IPaBOOXOPOHHOT (DYHKIIii1, BOHA HIKOJIM HE MOKE BU-
XO/IMTH 32 BCTAHOBJICHI IIPaBOBI MeKi 1 He MOBUHHA
poroJiontysaTu cebe TBOPIEM TIpaBa.

OT3ke, HAa OCHOBI ITPOBE/ICHOTO aHAJII3Y CITiBBiTHO-
IICHHSA CPKABY 1 IIPaBa B KOHTEKCTI Teopii TpaBoBOi

JIepKaBU MM MOXKeMO cOPMYJTIOBATH TaKi BasKJIWBi
JUISL HAIIOTO MTOJIAJIBIIOTO PO3IVIALy nosoxenus. [To-
riepiire, Mo/l i3 TPAAUITINHO yCTaJIeHUM y Teopii gep-
JKaBM 1 1mpasa OMHOGIYHUM TIXOIOM JI0 TIyMayeHHs
3B’I3Ky TIpaBa i Jep:KaBu, IKUN BUXOAUTH i3 HalaH-
HJA BU3HAYAJILHOI POJIi JIUIIEe OJHOMY i3 3a3HaUYCHUX
cy6’'eKTIB B3aEMOBIZIHOCHH, MU MAEMO BCi TICTaBU
JUIsE TOTO, 1106 TOBOPUTH TIPO iCHYBaHHS MPUHANM-
Hi 11le OJIHOTO IiIXO/Y, KW, OTepyIoun MOHATTSIM
“B3a€EMOBILIUB”, HATOJIONIYE HA HEPO3PUBHOCTI TaKUX
ABUII, K JIepsKaBa Ta IIPaBo, a TAKOXK Ha iCHyBaHHI
JTBOCTOPOHHBOTO B3aEMO3B’s13Ky Mixk HUMU. [lo-7ipyTe,
HAroJioC Ha Takiil 03Halli TTPABOBO] JiepKaBH, sIK Bep-
XOBEHCTBO TIPaBa, HE O3HAYAE 3allePEYEHHS BILJINBY
nep:kaBu Ha (DOPMYBAHHS i PO3BUTOK TIPaBa. Y I[bOMY
CeHci ieprkaBa Ma€ MPSIMUT BILJTUB SIK HA (DOPMYBaHH:T
JUKepest IIPaBa, Tak 1 Ha 3abesIeyeHHs Horo peaisartii
B cycHiyibeTBi. [To-Tpere, po3BUTOK 1PaBOBOI JiepKaBu
nepenbavac He JIMIIE BIOCKOHATEHHS TIPABOBOI CHC-
TeMu, a i 000B’A3KOBE TapajiesibHe MiIHECeHHs POt
JIepKaBy, SIKa Mac OTPUMATH BCi HEOOXiAHI MOMKIIU-
BOCTI /11 TIepeTBOPeHHS (hOPMAJIbHO TIPOTOJIOIIEHOTO
IpaBa Ha peajibHi i J1ifo4i MPaBOBiIHOCUHU.

He moxHa BBaKaTH BUTIQAKOBUM TOH (haKT, MO Y
ct. 1 Koncrutyiiii Yxpainu cepesi OCHOBHUX TTiJieit iep-
JKaBHOTO 1 CYCITIJIBHOTO PO3BUTKY CTOATD IOCIIIJIb TaKi
TPU MTOHATTS, K IIPABOBA, IEMOKPATUYHA Ta COIiaIbHA
nepskaa. HuHi cepesr BITUM3HAHUX OCTiIHUKIB iCHY-
I0Th Pi3Hi MOTJIAAN MO0 CITiBBiTHOIICHHS 3a3HAYCHUX
nousTh. Harprkitaz, O. CKpUITHIOK BBayKa€, 1110 T00Y-
JI0Ba TIPaBOBOI JIepsKaBU HEMOKJINBA B YMOBaxX aHTH-
JIEMOKPATHYHUX (aBTOPUTAPHUX ab0 TOTaMTapHUX)
MOJITUYHUX PEKUMIB, a TAKOXK AKIIO JiepKaBa He cTa-
BUTB Tiepes] coboio cortiambhux 1iseid [10].

YV mpartsgx 6araThoX Cy4acHUX HayKOBIIB MU Ha-
YHUMO YiTKO BUPaKeHy TeHJIEHIIiI0 XapaKTepu3yBaTh
IIPABOBY JIEPKABY HE JIMIIE 3 TOUKU 30PY HPOLELyPHU
IPUHHATTA Ta peasizalii 3aKoHiB, a I BpaXOBYIOUN
MaTepiasbHi BJIACTUBOCTI Ii€l epKaBh. A came: XTO
BU3HAETHCSA BUIIUM HOCIEM BJIaH, YU i€ IIPUHIIAI
MOy BJAJW, YU 3AKPIIJIEHO HOPMY IIPO B3aEMHY
BiZMOBigaMbHICTD AepKaBu i ocobu i T. 1. Tobro, K
BUABJISIETHCS, CTAHOBJICHHS i PO3BUTOK IIPABOBOI 1ep-
JKaBU BiZOYBa€ThCS JIMIIIE HA IEBHIN OCHOBI, 200, Tak
61 MOBUTH, Ha IIEBHOMY MaTepiaJii, OCKiJIbKH JalIeKO
He KOKHa JlepsKaBa MOsKe CTaTH ITPAaBOBOIO, i He KOXK-
HWU TUT OpraHi3aiiii jep:kaBHOI BJIA/[U 3/1aT€H peaJli-
3yBaTH ijiea’t IIpaBoBoOI eprKaBu.

Otke, HA CHOTO/HI MU OO’€KTHBHO 3aCBiYyEMO
HaMaraHH4 BiJliiTH Bil BY3bKOTO (DOPMATIBHOTO TJIY-
PO3BUTKY Ta PYHKITIOHYBaHHS I1ie F MaTepialbHII ac-
MIeKT. Y 3B’I3KY 3 IINM Y IPUHITUIIOBO HOBOMY PaKypci
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TIOCTAE PAJ BAXKJIUBUX JJIS TEOPii Jep:KaBy i IpaBa Ta
JUTST HAYKH KOHCTUTYIIHHOTO TTpaBa mpodIeM.

Onmieio 3 Takux MPo6JIeM € TTUTAHHS TTPUTTYCTH-
MOCTi 3aCTOCYBaHHS Yy MPABOBill JiepKaBi TPUHITAITY
contra legem (To6TO HWIETHCS PO MOKIUBOCTI CY-
JIOBOI BJIQId BUIIPABJIATH TOMUJIKHU 3aKOHOABI ).
Bisbiiie Toro, 3a3Havyena mpobiiemMa J1a€ 3Mory Mmpojie-
MOHCTpyBatu creniudiky B3aeMoii (hopMaIbHOro Ta
MarepiaJbHOIO acleKTiB y BU3SHAYCHHI IIPABOBOI Jep-
JKaBH, a TAKOXK MMOKA3aTH BCi Ti 1IPoOIeMH, 1110 BUHM-
KaloTh y pasi abcosoTusailii GopMaIbHOTO THAXOMY.
JlificHO, 3 (hOpMaJIbHOI TOUKM 30py 3aCTOCYBaHH:I, 800
HaBiTb TTOCUJIAHHS Yy CY/IOBill TIPAKTHUIl HA TIPUHITUTI
contra legem, cyrepednTp IIPABOBIll AepsKaBi, K TaKiii
JieprKaBi, fe Oyab-sIKa JepskaBHa Biaaga (y TOMY YnCIi
1 Cy/10Ba) 3/IiIICHIOETHCS JIUTIE HA OCHOBI 3aKOHY.

Ha nepumii mmoruisir moaioHuil popMasIbHIIT i IXi
BUJIAETHCS TJIKOM OOTPYHTOBAHUM, OCKIJTHKU OJHIM
i3 OCHOBOIIOJIOKHUX 3aB/IaHb CYZIOBOI BJIA/IU € 3[IiHiC-
HEHHA IIPaBOCY/YIA Ha OCHOBI 3aKOHY 1 BiAIIOBI/IHO J10
Hboro. OJiHaK, SIK HATOJIONTYBAJIU MTPOTUBHUKKA (HOP-
MaIBHOIO PO3YMIHHA IIPABOBOI JIePIKaBU, CJI/LyBaHHA
3aKOHY MOJKE PO3IVIAJATUCH SK iMIIepaTUBHA BUMOTA Y
IIPABOBI iep:KaBi TIBKU 32 Ti€l YMOBH, SIKIIO CaM 3a-
KOH Bizinogiznac nmpasy. ToOTo stk hopMaibHuiL, TaK i Ma-
TepiayIbHU MiZXO/N 10 TIyMayeHHs 3MiCTy i CyTHOCTI
TIPaBOBOI [ICP’KaBU BU3HAIOTH TE3y, IO BEPXOBCHC-
TBO IIpaBa IOJIAHO Y 3aKOHi 1 yepe3 3aKOH, € MEPIIoIo
i HalGiIbII 3HAUYILIOI0 BJIACTUBICTIO TAKOI Jep:KaBH,
SIKa TIPETEH/IYE Ha Te, 100 GyTH MPaBoBOIo. AJie SKITO
LIS IPUOTYHUKIB (DOPMAJIBHOTO TIyMadeHHS IIPABOBOI
JIeP;KaBU 3aKOHU 3aBXK/IM OMMUCYIOTHCS SIK TIPABOBi, TO
MPUXMJILHUKY 1HIIIOTO MiAXO/LY BKa3YIOTh, 1[0 HABITDL Y
JIEMOKPATUYHUX JieprkaBax 3aKOHU JAJICKO He 3aByK/IU
Bi/IITOBIIAIOTH TIPABY 1 NTPUWHATTS TOTO YU iHIIOTO HOP-
MaTHBHO-TIPABOBOTO aKTa YITOBHOBA;KEHUM OPTaHOM Ta
3TiIHO 3 BCTAHOBJICHOIO 3aKOHOM ITPOIIC/LYPOIO 111e HE €
3aIIOPYKOIO TOTO, 1110 T1eif 3aKOH € ITPABOBUM.

Otske, mpobJieMa 3acTOCYBaHHsI IPUHITUILY CONLra
legem € BaXKJIUBUM TIPEMETOM HAYKOBO-IOPUIANIHO-
TO aHaJi3y, OCKIiJTbKYU 3aB/SKM il MU, BJIacHe, OTPU-

MYEMO MOKJINBICTb i€ pa3 MoOauYnTH BCi apryMeHTH
“3a” Ta “mpoTn” (hOpMaATHLHOTO TIIYMadeHHs TPaBOBO1
JlepKaBH.

Takum YUHOM, MOCTIKYIOUM CITiBBiTHOMIEHHS
MarepiaibHOTO Ta (HOPMAJIBHOIO acIeKTiB aHaJi-
3y TIOHATTSI TPABOBOI Jep>KaBU, MOKHA BIIEBHEHO
CTBEP/IKYBaTH, IO MOCTYIIOBO XapaKTePHU /71 Te-
opiit, 1o pospobisics Hanpukinii XIX — moyarky
XX ct., Harosoc Ha hopMaTbHUX acTieKTax (PYHKITiO-
HYBaHHSI [IPaBOBOI JIep:KaBU BXKe 3 cepeiInHU XX CT.
HabyBa€ CBOTO JIOTIYHOTO AOMOBHEHHS Y HAyKOBO-
TEOPETUYHUX JIOCi/KEHHSIX, SIKi Iops i3 (hopmasib-
HUM TJIYMA4€HHAM IIPaBOBOI IEPKABU 3aIIPOTIOHYBa-
JIV 3BePTaTH yBary Ha ii MaTepiaJbHUN aCIIeKT.
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Ha cyuacnomy emani possumky 1opuduunoi nayxu 30iicHwoemncs nepexio 6io ¢gop-
ManbHO20 Ni0X00Y 00 MIYMaUenHs npasosoi 0epicasit, JONOBHIOIOUU 1020 MAMEPIALLHUM
nidxodom. Y 36’s13Ky 3 UM BUHUKAE PO BANCIUBUX MEOPEMUUHUX NPOOILEM.

Ha cospemeniiom smane pazsumusi 0puoudeckoi HayKu OCYuecmeisemcs nepexoo om
popmanviozo nodxoda K MOAKOBAHUIO NPABOBOZO 20CYIAPCMEA, VONOIHISL €20 MAMEPU-
ANBHBIM NOOX000M. B c653u ¢ amum 6osnuxaem pso eajicHvix meopemuueckux npooie.

At the present stage of development of jurisprudence transition from a formalistic
approach to lawful state interpretation is carvied out, supplementing with its material
approach. In this connection there is a set of the important theoretical problems.
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