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Mixcpezionanvna Axademisn ynpasninmus nepconaiom, m. Kuie

PRAESUMPTIO VS. ONUS PROBANDI: MPOBJIEMA KYPKU TA /LA

Haykosi npaui MAYT, 2013, eun. 1(36), c. 40-44

Posznsanymo cnissionowenns — y 102iyi ma icmopuuno — NOHsmms npe-
symnuii ma 0606’s13Ky 00KA3YBANHS I PIHUX BUOAX CYOOUUNCTNEA HAULOHATDHUX

cucmem npasda.

[Tonarra “npesymmilia’ Bigome Iile PUM-
CbKUM TPOMaJIsIHAM, ajie JIhllle CbOTOJ[HI TOPYE
cobi HmUIAX 0 MPaBOBOI CBiZIOMOCTI TPOMaISH
ykpaincbkux. [Ipudomy BifgOyBa€eThest 1€ He B
MeyKaX TMPaBOBOTO TIOJISI, HAJl OpayaMH SIKOTO
JIOC1 TSIKi€ PAJASTHChKUH CITQ/IOK, a 3aBJIKU CYC-
HiJIbHUM 3100y TKaM Y MacoBiii KyJIbTypi — 3po-
3yMLJIO, 3aXi/IHIH.

CTOCOBHO HAHWBIIOMINIOI 3 TPE3YMITIH —
“IIpe3yMITIIii HEBUHYBATOCTI” — IIJIKOBUTO CITPa-
BE/JINBUM € PHUMCbKe nemo censetur ignorare
legem!. Ane aximo cimtaTi Gyb-KOTO PO JIKe-
pesio, sSKe MOBIJIOMJISIE TIPO MPE3yMIIIII0 HEeBU-
HYBaTOCTIi, TO MOCUJIAHHS 3/IOPOBOTO TJIY3/ly Ha
3aKOHOJ/IAaBCTBO BUSBUTBHCS MOMUJIKOBUM uepe3
CUCTEMHY BIiZICYyTHICTb TaM IIbOTO MOHATTH. AHi
Koncrurymis Ykpainu, ani KpuminaabHo-11po-
IecyaJibHUI KOJIeKC YKpaiHu He MICTITh “lipe-

3yMITIIi1 HeBI/IHyBaTOCTi”Q, TOJI1 SIK CUHTE3 [IOHAT-

! Hixto ne BBa’ka€ThCs HEOCBIUOHIM MO0 3aKOHY.

2 Tlopismsiite: 3 01.07.2002 p. B Kpuminamsao-miporte-
cyampHOMy Komekci Pocificbkoi Denepartii cr. 14 Ha-
3uBaerbes “IIpesymiitis HeBuHyBaTOCTI”. J[MB. Takox
ct. 7 Ta cr. 17 KpuMinaibHOTO MPOIECyaqbHOTO KOJIEK-
cy Ykpainu, yxsasenoro 13.04.2012 p.

T, BUXOIIYU 3 KOHCTUTYIIHHUX (cT. 29, 62) Ta
KpUMiHAIbHO-TIpOIlecyaTbHUX (CT. 15, 22) HOpM,
HaBPSIL YU JI0 CHAr¥W OiJIBIIOCTI 3 MOCHOJIUTUX
YMiB, dKi BIJIBHO 1M TIOHSITTSIM OIEPYIOTh.

Tax cam0 BUHATKOBO 4epe3 MacoBY KyJIBTYPY
MPaBOBa CBIJIOMICTb YKPAIHCHKOTO TPOMA/ISTHU-
Ha TIOMOBHUJIACH OJHUM 3 OCTaHHIX 3/00yTKiB
CBITOBOI I0pUINYHOI TyMKH — “nipaBusiom Mi-
paran’.

AxiyBUNaaKy 3 MPe3yMIIIi€I0 HEBUHYBATOC-
Ti, aHanmiTiuHi ckianosi Miranda Warning mox-
Ha 3HAUTU B KOHCTUTYIITHUX HOpMax. IIpore,
Bepxosuuii cyn CIITA BusHaB 3a HeoOXiaHe
CUHTETHMYHO KOHKPETU3YBATH TIOJOXKEHHS S-i
nornipaBku (no person... shall be compelled in any
criminal case to be a witness against himself?) y
Takuil croci6, mob mepeknacT 060B’A30K (y
IIbOMY BUTIQJIKy “3HATH’ — BiATOBIAHO 0 TIpe-
3yMIIii 3HAHHS 3aKOHY) 3 TPOMaJisTHMHA Ha
npefcTaBHUKA Biaau. Jlurie micjss BUKOHAHHS
OCTAHHIM CBOTO 0NUS TIOYMHAE TPAIIOBATH TPO-
MaJITHChKa praesumptio 3HaHHs 3aKOHy?, a 1pe-

3 Hikoro He MOxHa HPUMYIIYBATH CBIYUTH IIPOTH cebe.
4 Cronu  MoXHa BiHecTH it MakcuMy 1po HaGyTTs 3a-
KOHOM YMHHOCTI JIMIIE [iCJIs 1010 oIy O/IiKyBaHHSL.
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3YMIIIIisI HEBUHYBATOCTI HaOyBa€ iMaHEHTHOI
17151 Hei (popMu CTIPOCTOBHOI TTPE3YMITITI1.

[leit opuHnuHMiT ocobauBuil (y miaJeKTHy-
HOMY PO3YMiHHi) BUIAJI0OK JEMOHCTPYE, IO
B JIOTIYHOMY CIIIBBIJIHOIIIEHHI TPE3yMIIIil Ta
000B’sI3Ky I0Ka3yBaHHs HE BCE TaK MPOCTO, SIK
MOKHA YSBUTH COOi, BUXOJSYM 3 3arajibHOTO
Ta TPAAUIINHOrO iX mianopsakyBants. ToOTo
TaKOTO, KOJIM 32 OYEBH/IHE BU3HAETHCS, HIOWTO
IIPe3yMIILis HEBUHYBATOCTI € JIOIIYHOIO Ta ic-
TOPUYHOIO OCHOBOIO OOGOB’SI3KY JIOKa3yBaHHS
BUHU.

Byayuun JsioriyHo Ta iCTOPUYHO TiACTABOIO
JUIsT BUHUKHEHHs1 000B’s13ky Miranda Warning
(aKuii MM pO3YyMIEMO TYT Yy Hail3arajbHIIIMX
BU3HAYEHHSX  OOOB'SIBKOBOCTI),  IIPE3yMITIist
HEBUHYBATOCTI, SIK MU IE€PECBi[UYNJINUCD, BiJII10O-
Bi/laTHMe CBOEMY ITOHSTTIO JiMIlle 32 (JIOriuHO1)
nepeayMoBu 000B’s13ky. ToOTO, “nipesymiiiist —
000B’s130K — TIpe3yMmIIiist”.

[Tpobiema mepIIOCTi y MOCHITOBHOCTI “Kyp-
Ka — diflle — Kypka” y JIOTiIi JIeTKO BUPINIY€ETh-
cs, SIK TIJIBKY MTOCTaHe MMUTAHHS TIPO METY MeTa-
Mopdo3. Biamosizp Ha HHOTO OYEBHUIHA: SUTIE
JUIsT KyPKH, a He HaBMaku (Tak caMo TYCiHb —
11 MeTennKka). Tox 3 TOUYKU 30py JIOTiKH, Kyp-
ka OyJia paHine 3a siiie — K o0Opas, iges, as
BTiJieHHsT (YIpPeIMETHEHHs) $IKOi MOTPiOHUM
BUSIBUJIOCH Take JIMBHE Ta HecIloj[iBaHe yTBO-
peHHs, K Su1le.

Alle TIOBEpHEMOCH 10 praesumptio Ta Onus
probandi it 3a1aMOCh TAKUM caMe 111IbOBUM IIH-
TaHHSIM.

JlocmipKkeHHsT 3araJlbHUX MUTaHb, TAKUX SIK
MOXO/KEHHS Ta CYTHICTb TPABOBUX ITPE3YMIIITiH,
BUMAra€ BiJi JIOCJIIHUKA TIOPIBHIOBATH €JIeMeH-
TU eMITIPUYHOI PIBHOMAHITHOCTI 1 BUIIIYKYBaTH
CIIJIBHI Ta 3arajbHi O3HAKW PI3ZHOMAHITHOTO.
[lo Takux nepejyciM HaJIeKuTh BUCOKA NUMOBIP-
HiCTh (DaKTUUYHUX TIPUILYIIEHDb, 3aBISKA YOMY
BOHU, OyAy4YW 3aKkpilIeHNMU 3aKOHOIABIIEM,
HaOyBaroTh crartycy npesymmitiii. [Tpesymrririst
6aTbKiBCTBA BiZIHOCHO JUTUHU, KA HAPOIU/IACH
y 3aKOHHOMY TLI001, € KJTaCHYHUM MTPUKIAIOM
TaKol BUCOKOWMOBIPHOI TTPE3yMITILii.

PosBuBatoun 1e#l 1miaxiz, aBTOPW ILIIIHO
MOTpaIioBaIM Ha HUBI Kiacudikailii ta BU-
3HavyeHHs1 pizHux npesymiiiid. [Tpore, ciipobu
BUTJIYMAUUTA Yy BUHAWIEHUN 3arajbHUN CIIO-

ci6 i Mpe3yMIIiI0 HEBUHYBATOCTI 3ITKHYJINCS
3 OYEBUJHUMU CKJIafHOIIaMU. BinTak 3aMicTb
y3araJgbHIOBAaTU, TEOPETUKAM JIOBEJIOCHh YPi3HO-
MaHITHIOBATH.

“B mpaBi iCHYIOTH /ABa TUIW TIPE3yMITIIIi:
TPUPOTHi (BUCOKOWMOBIPHi) Ta KBa3inmpe3ymi-
1ii (MamoiiMoBipHi), — 3a3Hauae 0. CepikoB. —
[1i mpesymrIiiii MalOTh Pi3HY OCHOBY U pi3Hi
MIJISXA YTBOPEHHS. 3aKOHOABIIS TPe3yMIIIlii
I[IKaBJIATh He caMi 110 cobi, BOHM € IIPaBOBUM
MeXaHi3MOM, 32 JIOTIOMOT0I0 SIKOTO MO’KHa 1110~
HallecdeKTUBHiIIe BPEryJioBaTU CYCIIJIbHI Bijl-
HOCUHU 1 3aXUCTUTH COIiaJbHI iIHTEpEcH. AKII0
TOCATHYTU 3a3HAYEHUX ITiJIel /1al0Th MOKJIN-
BIiCTh 3arajibHi MPUITYIIIEHHS, TO B NIPaBi 3aKpi-
ILTIOI0THCSI BUCOKOMMOBIPHI NTpe3yMItiii. AKio
3aXUCTUTU COIIabHI IHTEPECH MOKJIUBO JIUIIE
BUKOPHCTOBYIOUN “ITYYHI” MIPUTTYTIEeHHS, (HOp-
MYJIOIOTHCST KBA3IMPEe3yMIIIii, TPUKJIQIOM STKUX
BUCTYIIA€E TIPe3yMIIILisi HeBUuHyBatocTi’[1, 45].

Sk 6aunmo, 3a3HaYEHUI aBTOP 3MYIIEHHUII, 3
OTHOTO OOKY, aHA/Ti3yBaTH, YWIECHYBATH TIOHSTTS
MPe3yMIIILii, a 3 IPyroro — CUHTe3yBaTH, I1i/1BO-
N4 pe3yJIbTaTh aHaJIi3y Iiji 3arajbHe BU3HA-
YeHHsT “BPeTyJIIOBAaHHS CYCHIJIBHUX BiiHOCHUH’
Ta “3aXMCT COIIAJIBHUX iHTepeciB”, TOHSATTS
SKUX BOYEBU/Ib HE € IOPUAUYHUMHU, CaMe Ty T BU-
3HAIOYN, 10 “B IOPUANIHOMY CEHCI TTPE3YMITITist
6aTbKIBCTBA 1 TPE3yMIIIlisl HEBUHYBATOCTI 00-
BUHYBAUYEHOI'O Y CKOEHHI 3JIOUMHY € I[IJIKOBUTO
piBauMu” |1, 48].

3Bakaloud Ha OCTAHHE BU3HAHHS, BUIAETD-
CsI TIPUPOTHUM TTPOJIOBKYBATH OHATIHHUI T10-
IyK came B 'opuanyHiii miomuai. HeobxiaHo ne
Jidliie TIOPiBHIOBATHU Pi3HI BUIM PE3yMIIILii, a it
BJIATHUCS JI0 aHTUTE3U, TOOTO, B TAHOMY BUTIAJIKY,
710 3’sicyBaHHsI POJIi 000B’I3KY JIOKA3yBAHHSL.

JloriuHa miinopsi/IKOBaHICTh y napi “praesu-
mptio — onus probandi” Bu3Ha4a€THCSI aBTOPA-
MU Maii’Ke anpiopHO — 3aJIeKHO BiJ 0OPaHOro
HUME 00’€KTa JOCTiyKeHHs. Tak, Halpukiaj,
b. ITonos, kpuTHKyioun “TeHaeHIliliHe”, 32 1OTO
BUCJIOBOM, IMMOSICHEHHST PO3IOJIiJY /I0Ka3iB, sdKe
Ma€ BUXOJMTU 3 IPE3yMIIIiil, JOBOJI Karero-
puuHO 3agBisie: “He 3 mpe3yMIniiii HajleXNUTh
HOSICHIOBATH onus probandi, a HaBIIaKu: TIeBHUI
POBIOIIJ I0KA31B MiK CTOPOHAMHU CTBOPIOE TIpe-
3yMIIIiI0 TPABOTU HA KOPUCTD BJIBHOI BiJl X Ha-
nauus cropoun” [2, 254].
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[O. CepikoB HuUHI 3HaXOMUTH 1Ba CHOPMO-
BaHUX Y MUHYJIOMY TiIXO/I1 /10 CITiBBi{HOIIIEH-
Hs1 praesumptio ma onus probandi. “3anexno
Bijl Ti€l TO3uIlil, SIKY 3aliMalOTh MMPaBO3HABIII 13
npobJIeMy CIBBIHOIIEHHS MTpeMeTa JI0Kasy-
BaHHS 1 IIPABOBUX MPE3YMIIIil, 6epyTh IIOYATOK
JIBI IPOTUJIEKHI TTPOIeCyasbHi Teopii. 3TiIHO i3
MEPIIOIO 3 HUX, MMPE3YMIIIIii PO3IJISAAAIOTHCS SIK
iICTaBY JIJIST PO3ITOJLTY 0O0B’SI3KY JI0Ka3yBaH-
Hs. BiZimoBiiHO /10 APYToi, Ipe3yMIIlisi BUCTY-
1a€e gK O/iHa 3 MiJICTaB /15 3BIJIbHEHHST CTOPOHU
BiJ fokaszyBanus” |1, 39]. IIpoinocTpyemo neit
BHUCHOBOK Ha NMPUKJa/Ai BCTAHOBJIEHHST OaThKiB-
CTBa.

Y nepiioMy BUTIAAKY 0OOB’SI30K OBEIECHHS
(bakTiB, MO MATBEPIKYBaI O TO3ANLTIOOHE
6aTHKIBCTBO, MOKJIAJAEThCSA CYAOM Ha OAHY 3i
cTopiH. Skio Bixg 6aTbKiBCTBA BiAMOBJISETHCS
YOJIOBIK, TO BiH Ma€, SIK MO3MBaY, J0BeCTH (ak-
TH, IO YHEMOKJIUBJIIOIOTH HOro OaThbKiBCTBO
(cKkaxxiMo, HeCITPOMOSKHICTB MaTH fiTelt). Koan
Ha 0aThKIBCTBO MPETEH/IYE CTOPOHHS 0C00a YO0-
JI0Bivoi crati (abo 3akoHHE OaTHKIBCTBO 3arie-
peuye JApy;KUHA), BOHA MA€ JIOBECTH i (paKT, 110
CIpocTOBYE (haKT-TMiICTaBy MPe3yMIIilii, i haxT,
110 JOBOAMTS ii (0c0Om) 6aThbKIBCTBO.

[Ilo 3miHIOETHCS TIPU TOTJISI/L 3 JIPYTOi i3
BUIIE3a3HAYCHUX  TIPOIECYATbHUX  MO3UIIIHN?
Ha nmamry nymky, migoro. IIpestomoBanmii haxt
€ JKOPCTKO TIOB'S3aHUM 3 (haKTOM-ITi/ICTABOTO
Npe3yMIILii i mepexiji BiJi OCTAHHBOTO /10 Tep-
oro He MOTpeby€e A0BefeHHs. 3 iHIIoro 60Ky,
CIIPOCTYBaHHS y Oy/b-sIKMii criocib daxTy-1ri-
CTaBM TaK CaMO HEBIJIBOPOTHO IPE3yMIIIIi0
suutye. [Ipesymiiiisi K mijgcraBa /g po3Iio-
1y 0OOB’SI3KY JIOKa3yBaHHSI — IICJsA 3Ailic-
HEHHSI TaKOTO PO3IOJiJIy — BUCTYIAE SIK OJIHA
3 Mi/JICTaB /IJIs1 3BIJIbHEHHST CTOPOHM BiJl IOKA3Y-
BaHH:I.

[Toxi6bHoro Bucuosky aiimos i FO. Cepi-
KOB, IIOTIpaB/ia, HAJIAI0UM TIepeBary TOMY IPO-
1eCyaJibHOMY TIiJIXO/Ly, 3Ti/[HO 3 SIKMM TIpolie-
cyarmbHa (YHKITS TPE3yMIIlii 3BOAUTHCS [0
(yHKIIT 3BITbHEHHST CTOPOHU BiJl OKAa3yBaH-
Hd. ABTOp 3a3Hauae: “BuoxkpemsienHs y Tpe-
3yMmIiii (yHKIi po3nojairy (Iepepo3noiiy)
000B’sI3KiB 110 JIOKa3yBaHHIO € MOMUJIKOBUM”
[1, 723]. I misikom caymHo pasi: “CrpoctyBaTti
Mpe3foMOBaHMI (HaKT BUTIHIIIE CTOPOHI, MPO-

THU $IKO1 BCTAHOBJIEHA IPe3yMIIIlisd, 1 CTOpoHA
111 YMHUTH BiJIIOBIIHO, CIIMPAIOYNCh HA BKA3iB-
Ky 3araJibHOrO MpaBuJia PO3MOLTY 000B’sI3KiB
1o jokasyBaHHO. Ha Hamry maymKky, mpoOsiema
OKPEMOTO TIpaBHJIa PO3IMOALTY OOOB’SI3KIB 110
JIOKa3yBaHHIO BiJIHOCHO NMPABOBUX TTPE3YMIIIIIH
MMOBHICTIO BUYEPITYETHCS HASIBHICTIO 3araJIbHOTO
npasuia” [1, 125].

3araJbHIM MTPaBUIIOM € — “He0OXiAHICTD J0-
Ka3yBaHHS 3aBXK/IU MOKJIAJAETHCS HA TOTO, XTO
BrcyBae Bumory”. Came 1ie 3arajbHe IIPaBUJIO €
JIOTIYHO BiJITOYATKOBUM Ta iCTOPUYHO MEPBUH-
HHUM CTOCOBHO npe3yMHuif/'15. Ocranti € Joriu-
HOIO TTOXIIHOTO Bi/l 060B’I3KY JIOKa3yBaHHI — y
TOMY 4KC/I i “ocobmBa Ta HallBigomimma” mpe-
3YMIIIig HEBUHYBATOCTI.

O. baysnin, po3nomingioun MiK CTOPOHAMU
IIUBIILHOTO TIPOTIECY OOOB’SI30K /TOKA3yBaHHsI
Ha TICTaBi 3aTaJbHOTO (PUMCBKOTO) TIPaBUJIA
ei incumbit probatio qui dicit, non qui negat i
BI/ITAK 3aJUINAIOYN MPE3YMIIISIM JOTOMIKHY
poJib TIepepo3Moiny 0OOB'SI3KY [OKa3yBaHHS,
3amepeuye He MeHII 3arajbHe (i He MeHII pUM-
CbKe) yTOYHeHHs: in excepiendo reus fit actor’.
“3arasibHe TIPABUJIO  PO3TOIINY JTOKA30BUX
000B’I3KiB He TOTPIOHO PO3yMiTH OYKBaJIbHO,
3a CXEMOIO “XTO CTBEP/KYE, TOU 1 TOBOAUTD”, —
migkpecaioe aBrop. — OGOB'I30K JI0Ka3yBaH-
HsT € cTabiIbHUM 1 He 3aJIeXKUTh Bij Aill cTOPiH
y npoiieci. HesanexHo Biji TOTO, UM I0BOJIUTH
BIZINTOBI/Iay BiJICYyTHICTH (PaKTiB Mi/ICTaBU TT030-
By 4i OOMEKYETHCS 3allepeYeHHsIM, 3arajbHe
[IPaBUJIO PO3TOLIY JOKA30BUX 00OB’SI3KIB 3a-
JIUIIAETHCST HE3MIHHIM, i 000B’SI30K JI0Ka3yBaH-
HS He 3MIIIYETHCA BiJl OJ[HIET CTOPOHU JI0 IPYTOI.
Hazanust 10KasiB 1J1st CpOCTYBaHHs 00CTaBWH,
Ha SKi TTOCUJIAETHCS TTO3WBAY, € IMPABOM, ajie He
060B’a3k0oM Bianosigaya. OO0OB' 30K ke ToKa-
3yBaTH BUHUKAE y BiAmoBigaua abo BHACIILOK
CIIeIiaIbHOTO 3000B’I3yI0Y0ro mpasuia, abo y
3B’SI3KY 13 MTOJIAaHHAM TTPABOIIEPEIIKO/PKATBHOTO
fopuanunoro gakry” [4, 23].

5V 1eit uac (1epioj; MOCTKIACHYHOTO mpoliecy. — Aem.)
B apceHaJi MpolecyayIbHUX TPaBUJI 3 IBISETbCS (iry-
pa mpe3ymiiiii (praesumptio), MoeHaHa 3 POIOAIIOM
onus probandi [3, 226].

6 [loBomnT Mae TOM, XTO CTBEP/UKYE, a He TOH, XTO 3a-
TIepevye.

7'V 3anepedenHi 1030BY BiANOBI AU CTae IO3UBAYEM.
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[Iomo 060B’s13Ky moBenenHst (hakriB, obcTa-
BUH, TIPABOMIPHOCTI BUHUKAE T€BHA JIHTBIC-
TUYHO-TepMiHOJIOTiYHa 1Tpobiema. Pociiichbkuit
ABTOP PO3PI3HSIE 00A3AHHOCMb QOKA3AMENLCMBA
u Opemst doxasamenvcmea. Bukopucranus mep-
IIOTO BiH BBa)Ka€ HENPUILYCTUMUM, a/iKe TakKa
obsizannocms He 3abe3redeHa BiAMOBIAHUMU
mporecyalbHUMM TIpuMycamMu. bpems € paj-
1e TpaBo, SIKE € YCBIIOMJIEHOI HeOOXiZHICTIO
(Burpatu mpoiiec). YKpaiHCbKOMY aBTOPOBI 1ie
3/Ia€ETHCA TIPUPOJIHUAM, 1 32 BiJICYTHOCTI B YKpa-
THCBKIM MOBI BiZITOBITHUX IOPUANYHUX €B(iMi3-
MiB J17st TepMiHY “000B’s130K”, BiH, BiAIIOBiIHO, T
po3yMi€ 060B 30K I0Ka3yBaHHs®,

Cepiio3HilIi BiZIMIHHOCTI CTOCYIOThCSI Te3U
POCIICBKOTO aBTOpa MPO BUHUKHEHHS Yy BiJl-
noBizaya 00OOB’SA3KY JIOKa3yBaHHS BHACJIIOK
crierialbHOTo 30008 s13yto4uoro mnpasuiaa. OaHe
3 TaKuX IPaBUJ POCIHCHKOrO 3aKOHO/IABCTBA
BukJageHo y migposzini 111 “Ilposamxenns no
cIIpaBax, [0 BUHUKAIOTH 3 YOI YHUX TIPABOBI/I-
Hocun” posa. II IluBinbHOrO TpoIlecyasbHOTO
koziekcy P@. 3rigno 3 249-10 CT. 11bOTO KOJEK-
cy, 000B'SI30K IOKA3yBaHHSI TOKJIAMAETHCS Ha
OpraHu/TOCa0BUX 0Ci0, SIKi MPUITHSIN OCKap-
JKyBaHui akT/pinienns. lluryoun o Hopmy,
O. bayunin ctBepmkye: “3a3HaueHe MpaBUIo He
€ TIPE3yMIIIIIEI0, OCKIJIbKU, 3aKPITIJIIOI0YN HOTO,
3aKOHO/ABeNb He cHOPMYyJIoBaB Oy/Ib-SIKOTO
paBoBoro nojoxenua” [4, 32-331°.

Ha Biaminy Bifi pocilicbkoro, yKpaiHChKUI
3aKOHO/IaBellb c(hOpPMYJII0BaB OKPEMUM Bil 111~
BlJIbHOTO (y TOMY 4ucJi 1porecyaibHoro) Ko-
JIeKC a/IMIHICTPATUBHOTO CY/IOUMHCTBA M OKpe-
My BiJl 3arajbHOI IOPUCAMKILI CUCTEMY CY/IiB

8 Jlus., HanpukIaz, [5].

9 O6IpyHTOBYETDCS, 1O 3arajbHE TPABUIO PO3MOJITY
0060B’sI3Ky JIOKa3yBaHHsI y CIIPaBaX, M0 BUHUKAOTH 3
myOJIYHUX [TPABOBIAHOCHH, MIPAKTUYHO HE Ma€ CIIeln-
(biku MOPIBHAHO 3 MO30BHUM MPOBAKEHHSIM (ITi/IKpec-
JieHo Asm.).

aamiricTpatuBHOl opucaukiii. ChopmyaboBa-
Huii B Kozekci aaMiHICTPaTUBHOTO CYIOYWH-
crBa YKpaiuu 060B’s130K cy0’€KTa BJIAJHUX I10-
BHOBQKEHb JIOKA3yBaTU ITPABOMIPHICTH CBOIX
pitierb € HopMyTIOBAaHHSIM MPE3yMIIIii BUHY-
BarocTi Takoro cy0’ekra [6].

3a HagBHOCTI TPe3yMIIlii BUHYBAaTOCTI 3a-
rajibHe MPAaBUJIO PO3MOALTY 0OOB’SI3KY JOKa3y-
BaHHs IIepEeBEPTAETHCA 3 el incumbit probatio qui
dicit, non qui negat na ei incumbit probatio qui
negat, non qui dicit.

[Ipesymiitiajpia BUHYBATICTh Cy0’eKTa
BJIQ/IHUX MTOBHOBAKEHD €, OE3YMOBHO, IOPUIMY-
HUM JIOCATHEHHSIM HOBITHBOTO 4acy. /locTaTHbo
JIMIIE TOPIBHATA XPUCTUSHCHKY 6Goromoma-
3aHIiCTh BJIAJHU, 3 OJHOTO OOKY, a 3 JIPyroro —
KOHCTUTYIIHHI 3a00ponu ypsiay CroyyeHnx
[IITatiB AMepuKH, 1O MICTATbCS y TOMPaBKaX
J10 TEePIIIOi B ICTOPI1 JIFOACTBA KOHCTUTYIIII.
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Posznsdaiouu npe3ymnuyino nesunysamocmi sk 0cooausuil oxpemuil (y dianex-
TMUUHOMY PO3YMIHIL) 6UNAOOK Npe3ymnuii, dosedeno, uo praesumptio € 102iunoio
noxionoio 6id onus probandi. Bionogiono, kw0 npesymnuis 6USHAUAE GuUY, MO
sazanvie npasuo ei incumbit probatio qui dicit, non qui negat aminoemvpcs na ei
incumbit probatio qui negat, non qui dicit.

Paccmampusast npesymnyuro HeduHOBHOCMU KAk omoeivivlil (8 Ouarexmu-
UECKOM NOHUMAHUL) CAYUALl NPE3YMNUUL, OOKA3AHO, YMO Praesumptio S61semcst
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JI02udeckoll npoussoonot om onus probandi. Coomeemcmesenno, ecaiu npesymn-
uust onpedensem suny, mo npasuio ei incumbit probatio qui dicit, non qui negat
usmensiemces na ei incumbit probatio qui negat, non qui dicit.

Considering the presumption of innocence as a separate case of presumption
(in dialectical understanding) it is shown, that presumptio is a logical derivative of
onus probandi. Thereafter, if presumption defines guilt, then the rule ei incumbit
probatio qui dicit, non qui negat changes to ei incumbit probatio qui negat, non
qui dicit.

Hagiviwna 23 xoetHa 2012 p.
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