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MPOBJIEMU PETYNIIOBAHHSA 3AXUCTY

NMPAB CMOXXUBAUIB B YKPAIHI

Haykosi npaui MAYTT, 2010, sun. 4(27), c. 158—163

Posznsinymo numanms 3axXucmy npag cnoicueawis y nawii 0epicasi, 0cooausocmi i
CMpYKMYpy 3aKoH00a8CMEa, W0 Pezyaioe 3axucm npas cnoxcusadis. Hasooumocs ananis
oKpemux nojodxceny 3axony, 6i0nogiono 0ocioNcyemocs ix nognoma ma OouivLHicms y
CYUACHUX YMOBAX PUHKOBOI eKOoHOMIKU. Posznsnymo nopisusmuns 3axony Yxpainu “Ilpo
saxucm npae cnoxcusauie” ma 6ionosionozo 3axony Pociticoroi Dedepauii. Oxpecaerno
0CHOBHI 3000YMKU MA NPOPAXYHKU Y CPePi 3aXUCTNY NPA CRONCUBAUIS.

Y cycmiibcTBi 3 PUHKOBOIO €KOHOMIKOIO, IO
6asyeThCs Ha IJIOpasizMi (OpM BJIACHOCTI, TpoMa-
ISTHWH CTa€ TEeHTPATbHOIO (Birypoio, TOOTO TiaBu-
MIyETbCI WOTO IHINIATUBHICTh 1 CAMOCTIWHICTH B
YTBEP/UKEHHI CBOTO cTaTycy. BogHouac rpoMaisTHUH
B YMOBaX JKOPCTKOI KOHKYPEHIlii ¢y’ eKTiB miampu-
EMHUITBA TIOTPEOYE 0COOIUBOTO 3aXUCTY, KO BiH
BUCTyTIa€ HabyBaueM, 3aMOBHUKOM (CIOKHBAYEM )
ToBapiB, pobiT Ta mocsayr. Kpim Toro, g0 HaiiBaxk-
JINBININX 3aBJ/IaHb, SIKi TIOCTAIOTh TIEPEJ HAIIOIO JIep-
JKaBOIO, HAJIEKUTH IHABUILEHHS A100poOyTy rpoma-
I, 3pocTaHis 106po0yTy TPOMaIsH 1108 A3aHe He
TIJIBKH 3 ITi/IBUIIEHHSIM PeaJIbHUX IPOIIOBUX JI0XO/IIB
HaceJIeHHsI, 3 PO3BUTKOM 1 3MIIIHEHHSIM COIiaIbHOT
chepr, a 1 3 HaJAaHHAM MOKJIWBOCTI TPOMaJsTHAM
palioHaTbHO BUKOPHUCTOBYBATH OTPUMaHi TOXOIN
Ha npugbaHHs ToBapiB (POOGIT, HMOCIYT) HAIEKHOI
SIKOCTI, OE3IIEYHNX [JIsI IXHBOTO 3[0POB’sl, KUTTS i
MaitHa, TOOTO TIPSIMO TIOB'SI3aHNX i3 3a6e3MeUeHHAM
i 3axucToM ixHixX mpas sIK croxkusauda |2, 73]. Tomy
HUHI JIOCTIIZKEHHsT 3a3HaYeHOl TPOOJIEMU € aKTy-
AJBHUM y PO3BUTKY colliaibHOi cepu. Posrisne-
MO KOMILJIEKCHUI aHaJIi3 3aKOHO/IABCTBA TIPO 3aXUCT
MpaB CIHOKWBAYiB y TIepiojl CTBOPEHHS IPAaBOBOI
nepskaBu, (HDYHKITIOHYBaHHS PUHKOBUX BiJJHOCHH.
BusuenHsM, po3poOKOIO Ta PO3BUTKOM TaKOTO KOM-
MJIEKCHOTO MIKTaJIy3€BOr0o IIPaBOBOTO 1HCTUTYTY, SIK
3aXUCT TIPaB CIOKNBAYIB, 3aIMaJINCs 1 3alIMalOThCs
ykpainchki Bueni: H. A. A3Buncbka, I. O. Kopuienko,
I. B. Isanenko, C. A. 3BepeBa Ta iH.

3akon Ykpainu “IIpo 3axucT npaB croKuBaviB”,
npuiinsatuii Bepxosnoio Pamoio Ykpainu 1 rpyanst
2005 p., BMicTUB 6araTo MPOTPECUBHUX TMOJOKEHD,

CIIPSIMOBAHUX HA TIOCUJICHUH 3aXWICT TPaB TPOMAJISTH-
criokmBaviB. Ha Bigminy Big 3akoHy y penakitii
1991 p., me 6yJI0 HOIYILEHO PSI ICTOTHIX IPOPAXYH-
KiB, 3yMOBJIEHUX BiJICYyTHICTIO IOCBiy B Takiit cepi
HOPMOTBOPYOCTi, 3akoH Ykpaiau “IIpo 3axucT mpas
crioskuBauiB” y pepakiiii Bix 1 rpyaus 2005 p. Habys
3aBEPIIEHOCTI i TOTiYHOCTI. Y HhOMY OYJIH TaKOK 3a-
MTOBHEHI OKPEMIi ITPOTAJINHU B PETYJIIOBAaHHI BIIHOCUH
3a y4acTio CIIO;KUBaviB-rpoMa/isii. beaymMoBHO, 11e He
O3HayYaeE, 10 TicJs BHECEHHSI TaKUX ICTOTHUX 3MiH
3HMKJIA NoTpeba B OAAJIBIIOMY BAOCKOHAJIECHH] 11hO-
ro 3axony. Ileii mporec Mae BigbyBaTucs i Hagauri.
Binbire Toro, micast 1 rpyaus 2005 p. B meir 3akoH
BiKe OyJI0 BHECEHO KiJIbKa HOBUX 3MiH, SIKi, OZHAK, HE
BifI3HAUAIMCS MaCIITAOHICTIO i He 3MIHIOBAJM i/1€0-
JIOTi10 cCaMOT0 3aKOHY.

3akon Ykpainu “IIpo 3axucT mpaB crokuBayiB”
y pemaxiii 2005 p. ckiIagacTbes 3 IpeaMOyIId, I’
posniniB (“3arampHi mosoxkerusa”, “IIpaBa croxmBa-
yiB Taix3axuct”, “Ipoma/ichbKi opranizariii croskuBavin
(o6’ ennants cioxkBadiB)”, “ JlisIbHICTH OprawiB Bia-
mu 'y cdepi 3axucty npas criokuBauis”, “IIpukiniiesi
noJioxkents”) i mictuth 32 crarri [ 1, 23].

VYV upeambyni 3akony VYkpainun “IIpo 3axuct
IIPaB CHOXMBaviB” 3a3HAYAETHC, IO Iell 3aKOH pe-
TYJII0€ BIZIHOCHHK MK CIIOKMBAYaMu ToBapiB (Pooir,
MOCJTYT) 1 BUTOTIBHUKAMM, BAKOHABISIMH, TIPOIABIISIMU
B YMOBax pi3HUX (hOPM BJIACHOCTi, BCTAHOBJIIOE TIPaBa
CTMOKMBAYIB Ta BU3HAYAE MEeXaHI3M peari3altil iep:KaB-
HOI TIOJTITUKH y cepi 3aXUCTy TIPaB CIIOKUBAYiB.

[leto mo-iHMIOMY BU3HAYABCS TMPEIMET PEryJio-
BaHHS IIUX BiTHOCHH 3aKOHOM Yy penakiii 1991 p., B
stkomy Oyio 3arucano: “Ileit 3aKoH BU3HAYA€E 3arajib-

158

© B. O. Kocapenko, 2010



Hi TTPaBOBi, EKOHOMIYHI Ta COT[iaJIbHi OCHOBU 3aXUCTY
TPaB TPOMA/ISTH-CIIOKUBAYiB TTPOAYKITii (TOBapiB, PoO-
6iT, OCAYT) B yMOBaxX pi3sHOMaHITHOCTI (hOpM Bac-
HOCTI, TOBAPHO-TPOIIOBUX | PUHKOBUX BIIHOCUH Y
cepi TOProBeJBHOTO Ta iHIMUX BUJIB 0OCTYTOBY-
BaHHA.

Ananizyiounm 3MicT HaBeleHUX TI0JIOKEeHb, He
MOJKHA JIaTU OJTHO3HAYHY TIO3UTHUBHY OIlIHKY OHOB-
JIEHOMY TIOJIOJKEHHIO nipeaMOysn B pepaxitii 2005 p.
BoHo € 6isbIn JlakoHIYHNM, He TiepeoOTsiKeHe 3aii-
BUMU TOHATTSMU. BojHouac, OHOBJIEHA YacTHHA
nepiuioi npeaMOysiu, MOPIBHAHO 3 ii HOIepeaHbOIO
peaKIfi€elo, He mo36aBieHa OKPEMUX Bajl. 30KpeMa,
MPaBWJIO TIPO Te, Mo 3akoH Ykpaiau “IIpo 3axwuct
MpaB CIOKNUBAYiB” PETYJIIOE BiTHOCUHN MiXK CITOXKHU-
BayaMu ToBapiB (poOiT, HMOCIYT) i BUTOTIBHUKAMHU,
BUKOHABISIMU, TIPO/IABISIMA He BiJIITOBi/Ia€ JiHCHO-
MY 3MICTy IOTO 3aKOHY, a/yKe HIUM He TiIbKU pe-
TYJIIOIOThCS 3a3HAYEHI BiTHOCUHU MiXK 3a3HAYEHUMU
cy6’ekTamu, a i Ti, IKUMU BU3HAYAIOTHCS 000B’A3KN
rocroiapoounx cy6 ekTiB (BUTOTIBHUKIB) 1M03a Me-
JKaMU ITUBIJIbHUX MPABOBIIHOCUH KYITiBJi-TIPOAKY.
Takumu €, Hatpukaj, cr. 5—11, 13 3akony Yrpainu
“IIpo 3axuct mpas crnoxuBauiB”. Hesumnpasmanum
CTAJI0 TAaKOK BUJIYYEHHS TIOCUJIAHHS Ha Te, MO 3a-
KOH CIPSAMOBAHUN Ha 3aXUCT IPaB CIOXKNUBAUiB-
TPOMAa/ISH, a/i’Ke caMme [JIs1 HUX BCTAHOBJIOIOTHCS
[puBijieiioBaHi IpaBa, caMe BOHHU € cy0'€KTOM IOCH-
JIEHOTO JIEP;KaBHOTO 3aXUCTY y Tilt chepi BiTHOCHH.

IITo6 ycyHyTH HaBeAeHi HEZOPEYHOCTI, IHepIry
yacTuHy npeamOyau OakaHo Oyio O BHUKJIACTH Y
takiii pexmakitii: “Ileit 3akoH peryJsioe BiITHOCUHU
MiK crosknBauamu (TpoMajisTHaMK) ToBapiB (pobiT,
MOCJIYT) 1 BUTOTIBHUKAMU, BUKOHABIISIMU, MTPOJIAB-
1SIMU B YMOBaX Pi3HUX (POPM BJIACHOCTI 3 MPUBOIY
npuabdaHHsI, BATOTOBJIEHHS I BUKOPUCTAHHS TOBAPIiB,
pobiT, mocsyT, BU3HAYa€ BUMOTH, SIKMM MaioTh Bijl-
noBigatu toBapu (poOOTH, MOCTYTH), BCTAHOBJIIOE
060B’A3KN  YIIOBHOBAKEHUX JEPKaBHUX OPraHiBb,
IpaBa CIOKUBAUYiB Ta BU3HAYa€ 3acoOM peasisariil
JIeP’KaBHOTO 3aXUCTY iX TIpaB”.

3Bakafoynl Ha BUKJAZeHe, BUHUKAOTH TEBHI
CYMHIBH 1 IITO/IO TIPaBOMiPHOCTi HAa3BU caMOTro 3aKo-
HY, aJkKe B HBOMY MICTITBCS SIK HOPMU TTO3UTHBHO-
TO PETYJTIOBAHHS, TaK i HOPMH, SIKi 3aCTOCOBYIOTHCS
JIAIe y BUMAAKAX TOPYIIEHHS TIPaB CIIOXKUBAYiB.
Tomy 6ysi0 6 IOPUANIHO KOPEKTHIIIE TIeil 3aKOH Ha-
3BaTu: “3aKOH IPO TIpaBa CIOKUBAYIB-TPOMAJISIH T
ix saxuct”. Hunimmsa x HasBa 3akoHy 3000B’s13y€
JlaBaTU MOMY JIOBIJIbHE PO3ITUPEHE TyMadyeHHs.

3acIyroBy€ Ha IiJITPUMKY TIParHEHHS 3aKOHO-
JIaBIlS /AT BU3HAYEHHS OCHOBHUX IOHSATDH IHOTO
3aKoHY, 110 CIPUSIE IX EAUHOMY TIYMadeHHIO.

Tax, crioxxrBayeM BUBHAETHCS TPOMAJITHIH, SIKAHT
npuadaBae, 3aMOBJISIE, BUKOPUCTOBYE ab0 Mae HaMip
npuaGaTH 4u 3aMOBUTH TOBapu (pobOTH, MOCITY-
TM) JIIS BJACHUX MOOYTOBUX mMoTped. 3BiAcH BUII-
JIUBAE, MO CHOXUBAYAMM 32 UM 3aKOHOM MaiOTh
BU3HABATHUCS JIUIE TPOMAJSAHU, SIKi BUUHSIIOTH YU
MalOTh BUMHUTH 3a3HAUEH] [Iil 3 METOIO BUKOPUCTAH-
Hs TOBapiB, PoOIT, TIOCJAYT JIsT BIACHUX MOOYTOBUX
norpeb. Hasenene BU3HAUEHHS TOPOKYE OAPas3y
Kisbka 1pobaeM. Hacammepea, HeBiIOMUMU € KpH-
Tepil BcTaHOBJIeHH (haKTy MpUAOaHHsT, 3aMOBIEHHS,
BUKOPUCTAHHS TOBaPiB, POOIT, MOCIYT s BJACHUX
no6yToBux morped. 3okpema, sk OyTH, KOJIM I Ail
BUMHEHI IS 3a[J0BOJIEHHS II0Tped 4IeHiB ciM'i, KO-
Jier 1o poboTi, HapuaHH:o TO10? OUYeBHIHO, 3aKOHO-
JaBeITh MaB HA yBa3i He BU3HABATH CIIOKITBAYAMU THUX
MOKYTIIiB, 3aMOBHUKIB, SIKI KYIYIOTh, 3aMOBJISIIOThH
TOBapu, POOOTH, TOCTYTH He 3 METOI0 BUKOPUCTAHHS
B [IITPUEMHUIIBKIN AiAJILHOCTI. ¥ TaKOMY pasi Take
npumyIeHHss Mago 6 6yTH B 3aKoHi 3aCTEPEKEHO.
Opnnak, i 3 TaKUM 3aCTEPEKEHHSIM HEe MOKHA ITOBHIC-
TIO YHUKHYTU HEBU3HAYEHOCT] y MUTAHHI MPABOBUX
HaCJIIKIB puabaHHs (3aMOBJIEHHS ) TPOMAASTHUHOM
ToBapy (IOCJYT) 3 TI€I0 UM iHIIOI METOIO iX BUKO-
pucranns. Hanpuknaz, sk 6yTH, KOJU TPOMAISHIH
npuaGaB y TOPTOBEJBHOTO MiAMPUEMCTBA TPAKTOP
Yy IHIIy TEXHIKY [/ BJACHUX MOOYyTOBMX HOTPED,
a (aKTUIHO BUKOPHUCTOBYBAB Y IiIMPUEMHUIIBKIN
HisIbHOCTI, 1 HaBmaku |3, 45].

Ha wamr morssaz, BupinmanbHe 3HAYEHHS TYT Mae
HaJaBaTUCS He JINIIe MeTi TpuaOGaHHsI ToBapy, a i
TOMY QaKTy, B IKOMY cTaTyCi TepeGyBaB TPOMa/ISTHIH,
yKJIaaoun yroay. To6To, AKIINO B yro/i TPOMajIsTHIH
BUCTYIIaB CTOPOHOIO (TIOKYTIIIEM) $SIK ITIPUEMEILb,
TO Ha WOTO BiJIHOCUHU 3 MPOJIABIIEM HOPMU 3aKOHY
Ykpainu “IIpo 3axucT npas crokuBaviB” He ITOBUHHI
nommupiosatucs. 1 npobaema Gysia MEHIIT TOCTPOIO
B 3akoni B penakiiii 1991 p., B sikomy paBanucs Ta-
KOX BU3HAUEHHS MOHATD “TIOKYIelh” 1 “3aMOBHUK.
Taxk, mokyrmniieM BU3HABaBCS TPOMAJIIHUH, SKUU KYy-
ITyBaB MPOJIYKITIO 32 JIOTOBOPOM KYTIiBJIi-TIPOJIAXKY, a
3aMOBHUKOM — TPOMA/ISTHIH, SIKUiT 3aMOBJISIB pO6O-
1 ab0o mocayru. 3aKOHOAABYI PO3’SICHEHHS 3MicTy
[[UX TEPMiHiB BHOCHJIM OiJIbIIY MEBHICTD IIOL0 KOJIA
TTOKYTIIiB i 3aMOBHUKIB, TTpaBa IKUX MalOTh 3aXUIIa-
THCS 32 3aKOHOJIABCTBOM IIPO 3aXWCT TIPaB CITOKU-
BauiB. ToMy 3 ypaxyBaHHSIM YCbOTO BUKJIAIE€HOTO
MO’KHA 3a3HAYUTH, IO CIIOKUBAY — I[€ TPOMAJISTHITH,
axuil npunbasae (HabyBa€), 3aMOBJISIE, BUKOPUCTO-
By€ abo Mae Hamip TpuAGATH YU 3aMOBUTH TOBapU
(poboTH, mocyrn) I BAACHUX MO0y TOBUX T10TPED,
a He ]I TMiATTPUEMHUIIBKO] AisibHOCTI. [Ipu 1ibomy,
iz “BracHuMu noOyToBUMHU HoTpebaMu” HeoOXiLHO
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PO3YMITH TaKoXK 1IOTpeOu ujIeHiB ciM'i, poaudis, iH-
mux oci6. BaxaeMo, 1110 i B TUX BUIAAKAX, KOJIU
IPOMAJSTHUH KYyIIyBaB B PO3APIOHI TOProBesbHiil
Mepeski ToBap 3 MeTOI0 MalOGyTHBLOTO BUKOPHUCTaH-
HS B THANPUEMHUIITBI, ajie B CUJTY TIEBHUX 0O6CTaBUH
(haKTHYHO BUKOPUCTOBYBAB IX JIUIsT BJTaCHUX TTOGYTO-
BUX MTOTPeH, TO TaKWA IPOMAJITHUH TAKOK MA€ TIPaBO
Ha 3aXMCT 3TiZIHO i3 3akoHoM Ykpainu “IIpo 3axuct
IpaB CIOKUBaviB’.

Bianosiano po npeam6Gyau 3akony Ykpainu “ITpo
3aXUCT TIPaB CIIOKUBAYIB” MPOJABIIEM € TTIITPUEMC-
TBO, YCTaHOBa, OpraHisaiisg abo TIpoOMaASTHUH-III/I-
NIPUEMEIIb, SIKI Peasi3yloTh TOBapu 3a JIOTOBOPOM
KYTIiBJI-TIPO/IaKy, & BUKOHABIIEM — TIITPUEMCTBO,
oprasisailist, ycranoBa abo TPOMasSHIH-IIIPUE-
Mellb, sIKi BUKOHYIOTh POOOTH ab0 HaIal0Th MOCIYTH.
Hagesneni TtepMmiHoOTiUHI BU3HAYEHHS HEe MOKHA
BU3HATH BIAJINMHU, a/Ke 3TiTHO 3 HIMU /IO TTPO/IABIIiB
Y1 BUTOTIBHUKIB HEOOXiTHO 3apaxoByBaTh Gy/Ib-sAKi
MiJIIPUEMCTBA, OpraHisailii, ycTaHOBU (TPOMaJISTHU-
MIITPUEMIII ), B TOMY YKCJI 1 Ti, JI7Is1 AKUX TOPTOBEJIb-
Ha J[SIbHICTD, YM iHIIA JiSTBHICTD 110 HA[AHHTO TOOY-
TOBUX TIOCIYT He € TTPOoeciiiHo0, a HOCUTH PAa30BUIA
abo HeperyssspHuil Xapakrep. Hanpuknazn, myxposuit
3aBO/I ITPOJIAE CBOEMY ITPAITiIBHUKOBI aBTOMAIIIHY, SKa
BIIPOIOBIK KiJIKOX POKIB ysKe Gyjia B KOPUCTYBaHHI
3aBOMy. 3aKOHO/IaBYEe TEPMIHOJIOTIUHE BU3HAYCHHS
MOHATTST “IIPO/IaBerh” Ia€ IMiJICTaBH MOTIHNPIOBATH Ha
JIaHy YTOAy KyHiBJi-TIpo/iaKy TpaBUIa 3aKOHY YK-
painu “IIpo 3axuct mpaB crnosknBadiB”. OnHaK, Ha-
BPSIT UM JIOTJIBHO Ha TaKy YTOAy TIOIIUPIOBATU Mif0
IIbOTO 3aKOHY, a/yKe CIOXKUBYE 3aKOHOJABCTBO 32
CBOIM TIPU3HAYEHHSIM Mae oO6MexeHy chepy perysro-
BaHH, i HE TTOBUHHO TMONTMPIOBATUCS HA TIPOABIIIB 1
BUKOHABIIIB, 5IKi He € podecioHaIaMu y Till Yn iHIT]
JIAIBHOCTI 1 He 3aliMAIOThCA PO3APIOHOI0 TOPTIBJIEIO
YK HAJAHHAM HIIUX TTOOYTOBUX MOCTYT HACETEHHIO.
Tomy y BUNasKax pa3oBOTO HAAHHS TOPTOBEJIHHIX
HOCJIYT TPOMa/sTHaM cy0'€KTaMu T AITPUEMHUIITBA —
He rpodecioHasIaMy, MatOTh JIiSITH Bi/IITOBI/IHI 3araJib-
HI HOPMHU IMBIJIBHOTO 3aKOHO/IaBCTBAa. be3aymMoBHO,
3a TAKUX YMOB IPOMa/ITHUH-TIOKYTIEIb He Oyjie MaTh
IiIBrOBUX YMOB 3aXHCTY, ajie oro mpasa OyAyTh Bee-
TaKW 3aXWINeHi JTOCTAaTHBOIO MipOI0 UMW HOPMaMU
IIUBIJTBHOTO TIPaBa, SKe OJHAKOBO 3aXWIAE TpaBa i
pOAaBIL, i moKymd [4, 8].

Poamin 1 “3arampui moJsioskeHHS” CKJIATAETHCS
Jiie 3 Tphox crareid (cr. 1-3) opranizailiitHo-Tex-
Hiy"oro 3Micty. lleil po3ain nomoBHeHUi crarreio
PO BU3HAYEHHS TePMiHiB, ki B 3akoni 1991 p. Gyan
posmileni B mpeamOyri.

Besnepeuno, neHTpasbHe Miclle B CHCTEMi CIO-
JKMUBYOTO 3aKOHOJIABCTBA 3aliMae 3aKoH YKpaiHu

“ITpo 3axuCT TIpaB CMOKWBavYiB”, HOPDMU SIKOTO CTa-
HOBJISITH OCHOBHUWI 3MICT 1HCTUTYTY CIHOKHUBUYOTO
mpaBa. CaMe HUM BCTAaHOBIIOIOTHCS BU3HAYAIbHI
TOPUHITUTN TIPABOBOTO PETYNIOBAHHS BiTHOCHH 32
YYaCTIO TPOMAITH-CIIOKIBAYIB, a TAKOXK OKDPECIIO-
I0TBCS COIHATBHO HEeoOXifHI ToTpebu Ta opugand-
HO JIOIyCTUMI MesKi 1X MijibroBoro 3axucty. Hopmu
IHIIMX 3aKOHIB, 30KpeMa, IIPO 3aXUCT Bix HELOOPO-
COBICHOI peKJIaMH, TIPO 3aTOBGiraHHs MOHOIOJI3MY,
JIATIE TIPSIMO YU OTIOCEPEIKOBAHO CIIPSIMOBYIOTHCS
Ha CIIPUSIHHS peaisallii crokiBauaMiy CBOIX IIpaB.

OcobsinBe 3HaYEHHSI B CHCTEMI CIIOKMBYOTO 3a-
KOHO/IaBCTBa MaioTh HopMM [lUBiBHOTO KOMEKCY,
SIKI BCTAHOBJIIOIOTH TIPaBUJIA YKJIAJIEHHST JIOTOBOPIB
KyTiBIi-TIPOJIaXKy, TIAPSILY, CXOBY Ta IHIINAX YTO[
y cdepi mo6yTOBOTO 0OGCTYTOBYBAHHS, IOPUANIHY
BI/IIIOBIIAJIBHICTD 3a HEHaJIEKHE 1X BUKOHAHHI YU
HEBUKOHAHHA. JazHaueHW 3aKOH € KOMILJIEKCHUM
HOPMATUBHUM aKTOM i B I[bOMY IOJIATA€ HOTO MO3U-
THBHE 3HAUCHHSI.

He mMoxHa HeZOOIIHIOBATH 3HAYE€HHS HOPMAaTHB-
HUX aKTiB PI3HUX MIiHICTEPCTB i BiJ[OMCTB, 30KpeMa,
[lepsxkaBHOTO KOMiTeTy YKpaiHM y cIipaBax 3axUCTY
IIpaB CIIOXUBaviB, MiHicTepCcTBa 30BHINITHIX €KOHO-
MIYHUX 3B’SI3KiB 1 TopriBjai Ykpaiau, /lep:xaBHOTO
KOMiTeTy YKpalHU I10 CTaHJapTH3allil, MeTpoJsIorii Ta
ceprudikaitii, AHTUMOHOTIOJIBHOTO KOMITETY YKpai-
HU. Taki HOpMATUBHI aKTW MAIOTh IOPUAUYHY CUITY
JIIIIe 3a YMOBH iX Jiep:KaBHOI peectpariii y Minic-
TEepPCTBi TOCTUINI YKpaiHU, SIKA 3AINCHIOETBCS BiJl-
noBigHO N0 Ykazy Ilpesunenta Ykpainu “Ilpo nep-
JKaBHY PEECTPAITiI0 HOPMATUBHUX aKTiB MiHICTEPCTB
Ta IHIIWX OPraHiB JepKAaBHOI BUKOHABYOi Biaau’.
Sk cBiuUTD NMpaKTUKA MUHYJIUX POKIB, came BiJIOM-
4yi HOpPMATHUBHI aKTU € HAUMEHII CTPYKTYPHO OpraHi-
30BaHMMU 1 BUAAIOTHCS Ge3 OTPUMaHHS TPUHITAIIB
no6yI0BH TIpaBa, M0 YCKJIAAHIOE TIONIYK Ta 3aCTOCY-
BaHHs X TPaBOBUX HOPM. Bisbie Toro, B 6araThox
BUTIQJIKaX caMe BiZIOM4i HOPMaTUBHI aKTH HEHTpai-
3yIOTh IPOTPECUBHI, ajie /leKJapaTUBHI HOPMU TOTO
YW IHIIOTO 3aKOHY MIJIISIXOM BCTAaHOBJIEHHS, HAIPH-
KJIa/l, CKIaHNX (hOPMATbHUX TPOIEAYP peasizaltii
TPOMa/ISTHAMU TIPOTOJIONEHNX 3aKOHAMU TIpaB. Taki
HOPMATHBHI aKTH YaCTO MPUHOCATE OIIBIINE TKO/H,
HiK KOPHUCTI, TOMY, 1100 3a1100irTH IIOAIOHIM HaCJIi/-
KaM, JIOIIJIBHO OyJI0 6 BCTAHOBUTH MOKJIHBICTH IX
JIOJIATKOBOI TIEPEBIPKHU 1IJIIXOM IPOBEJCHHS TPaBO-
BOI €KCIIePTU3U HE3AJIEKHUMU eKCIIepTaMu 3a 10PY-
yeHHAM Min'tocty YKpainu.

3axucT TpaB CHOKUBAYIB Ma€ 3[IHCHIOBATHUCS
TaKOK BIITIOBIZIHO JI0 BUMOT MiKHAapOJIHOTO TIpaBa.
Tak, 3rizHO 31 cT. 3 3akony Ykpainu “Ilpo 3axuct
IIpaB CIIOKUBAYIB”, AKIIO MiKHAPOJHUM JIOTOBOPOM
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YKpainu BCTAaHOBJIEHO iHIIN TIpaBUJA, HIXK Ti, MO €
B 3aKOHO/IABCTBI YKpalHU MPO 3aXUCT TIPAB CHOXKU-
BadiB, TO HAa 11 TEPUTOPIi 3aCTOCOBYIOTHCS TTPABUJIA
MiKHAPOZHOTO JIOTOBOPY.

3 TIPOTOJIONIeHHSAM YKPaiHOI0 HEe3aJeKHOCTI Tie-
pelt JiepskaBoio mocTama TpobseMa CTBOPEHHS BJIac-
HOI CUCTeMHU CTaH/IapTu3allii, ceprudikaliii, MeTpoJiorii
Ta aKkpeauTarlii, sika Morsia 6 MparoBaTi B PUHKOBUX
YMOBaX, a TaKOK cHpusia 6 BXOMKEHHIO YKpaiHU y
CTPYKTYPH CBITOBOI €KOHOMIKH i TOPriBiii. HuHi 0cHOB-
Hi ITPUHITUIIN CBITOBOI TOPTiBJIi chopMmysboBaHi B le-
HepasbHiii yroai 3 Tapudis i Toprisii (IATT) Ta Yromi
npo texHivyni 6ap’epu B Toprisii (TBT). 3a mumu Yro-
TaMU KO’KHA KpaiHa Ma€ TIPaBO BCTAHOBJIIOBATH BIACHe
TEXHIUHEe PeryJIloBaHHs B iHTepecax HalllOHaJIbHOI 6e3-
ek, 3amoGiTaHHsT 37I0OBKUBAHHIM, OXOPOHW JKUTTSI,
3M0pPOB’ST Ta Ge3ekn MaiHa TPOMA/ISTH, OXOPOHY HaB-
KOJIMIITHBOTO cepeioButiia |5, 40).

HenTtpanbue micite B 3akoni Ykpainu “IIpo 3a-
XUCT mpaB croxuBauiB” 3aiimae pospuin 11 “Ilpa-
Ba crokuBauiB Ta ix 3axuct’. OpHAK HOPMU, SKi
BMIIIl€HI B I[bOMY PO3/IiJIi, € JAJIEKO HEe OTHOPIAHUMUI
3a CBOIM IIPABOPETYJIOIOUMM 3HAYEHHAM. YCi HOoro
HOPMH YMOBHO MOKHA MOJIJTUTH HA:

1) opramnizaiifiHo-IpaBoBi, sIKi BU3HAYAIOTD MTOB-
HOBa)keHHs Jlep:kKoMiTeTy YKpaiHu y cripaBax
3aXUCTy TPaB CIOXKUBAYiB Ta IHIIMX OPraHiB
IepsKaBHOI BMKOHABYOI BJagu, OOOB'S3KH i
BIJIOBiZAIbHICTD CIyKOO0BUX 0Ci0O mepsKaB-
HUX OPTaHiB Ta MPABOBUH 3aXMCT CIYKOOBIX
oci6 JlepKKoMiTeTy y cIlpaBaX 3axXKCTy [IPaB
Cro;kuBaviB i fioro oprauis (cr. 5-7, 9, 10);

2) IPaBOBCTAHOBJIIOIOYI HOPMH, SIKi BU3HAYAIOTh
npaBa CIIOKUBAYiB — Ie€PeJJIOTOBIPHI, J10-
TOBIpHI Ta TIpaBa y pasi MOpYIIEeHHS YMOB JI0-
rosopy (ct. 10—-16, 18—20);

3) mpaBo3060B’A3yI0Ui HOPMH, Ki 3000B’A3YIOTh
NPO/ABIIiB, BUKOHABIIIB, BUTOTIBHUKIB 3a6€3-
MEeYUTH JOTPUMAHHS TEBHUX BUMOT MO0
stkocTi ToBapiB (mocyr, pobit), besmnexu, ra-
PaHTIiHUX TEPMiHIB /10 BCTYIy B JIOTOBipHi
BiIHOCWHU i3 crioskmBadamu (cT. 12, 13);

4) TIpaBOPETYJIOI0Yi HOPMHU, SIKi PETYJIIOIOTD Bijl-
HOCUHM, 1[0 BUHUKJIA MiXX MPOAABISIMU (BU-
KOHABISIMU) 1 TOKYMIIMU (3aMOBHUKAMM )
SIK CTOPOHAMU JIOTOBOPY Ta BU3HAYAIOTH ITPa-
BOBI HACJI/IKU TOPYIIEHHS TIPaB CIOKUBAYIB
(ct. 14,15, 17, 20, 23);

5) mpaBO3axMCHI HOPMU, SIKi BCTAHOBJIIOIOTD OP-
ranisaiiiiHo-TpoIecyaabHi CIOCOOU 3aXUCTY
MOPYIIEHUX MTPaB crokuBaviB (CT. 8, 9, 24).

Taknit mozis1 IPaBOBUX HOPM CIIPHSIE PaIliOHAb-
HOMY 3aCTOCYBaHHIO, a TAKOXK TTOAJIBIIIOMY CTPYKTYP-

HOMY BIIOCKOHAJIEHHIO 3aKOHOZIABCTBA TTPO 3aXUCT TIPaB
cniokuBadiB. Y 3akoni Ykpainu “IIpo 3axuct mpas
CTIO’KUBAUiB” 3aKOHO/IABEITh HE 3aBKIN TOTPUMYETHCS
IpUHIATY (OPMYBAHHS CTaTell 3 HOPM OTHOPIHO-
ro 3micty. OxpeMmi cTaTTi 3aKOHY MiCTITh CIIOPiTHEHi
HOPMH TTPaBOBCTAHOBJTIOIOYOTO, 3060B’I3yI0UOTO Ta iH-
1oro Npu3HaueHHs (Hanpukiag, ct. 13, 14).

OpnHak, OCHOBHUM HEIOJIKOM JIPYTOro PO3Iiy
3aKoHy, Ha HaIIl TIOTJIS/L, € T€, IO B HbOMY 3aKOHO/Ia-
Bellb PO3TalllyBaB Pi3HOPI/IHI 32 CBOIM IOPUINIHUM
3MICTOM Ta rajly3eBOI0 HAJIeKHICTIO CTaTTi MaTepiab-
HOTO 1 TIpoIlecyasbHOro mpaBa. TakoxK pi3HOPIHICTD
MpUTaMaHHa i iX BHYTPIITHbOMY 3MiCTy. 3BEpPTa€ Ha
cebe yBary I1epeoOTsKEHICTh OKPEMHUX CTaTell Be-
JIMKOTO KiJTbKiCTIO HOPM (HANPUKJIAI, cT. 14 MicTUTD
7 myHKTIB, cT. 15 — 9 myHKTIB, cT. 16 — 5 MyHKTIB,
cr. 18 — 9uyHKTIB), cHOpPMyIbOBAHUX GAraTOCIiB-
HO 1 HETIOCTIZIOBHO, 0 YCKJIAHIOE CTIPUNHSATTS 1IUX
HopM. IIpOMY cTIpusijia TaKOK cripoba 3aKOHO/IaBIliB
o6’eTHaTH HOPMU M0 3aXUCTYy MPaB CIMOKUBAUIB Y
TOPTOBENILHOMY Ta iHIIMX BUAaX OOCITyTOBYBaHHS
IPOMa/ISIH-CIIOKMBAYiB.

Y TperboMy po3/Iii, MO CKIATAETHCSA 3 IBOX CTa-
Tell, 3aKOHO/aBellb BU3HAB 3a JIOI[iJIbHE BU3HATH 3a
TPOMaJITHAMU TIPABO 3 METOIO 3aXUCTY CBOIX 3aKOH-
HUX TIpaB i iHTepeciB 00’€HyBaTUCSA Y TPOMAICHKI
opraHisaiii Ta BHM3HAYaTW iX TOBHOBakeHHs. lle
JIy’Ke Ba)KJIMBe TIPaBoO, WOTO peasi3allis AoToMarae
Kparie 3aXuIaTi IHTepecH CIIOKUBaviB.

Heo6xigHo Bif3HAYNTH, 1II0 HE BCi CTATTI 3aKo-
Hy Ykpainu “IIpo 3axucT npaB CHOXHBadiB” € piB-
HO3HAUHNMM 32 CBOEIO0 IOPUAMYHOIO 3HAUYIIIICTIO, a
NOIIJIBHICTh BBEJEHHS M0 3aKOHY OKPEMUX CTaTei
BUKJIMKA€E HABITb CYMHIBU.

3axonozaBusaMm  Pociiicbkoi @epepartii B 3a-
koHi “IIpo 3axucT paB crokUBaviB” y peaKilii Bij
5 rpyaus 1995 p. Baasocst 6ibIn paiioHaJbHO i 1Mo-
CHIiZIOBHO MOOYAyBaTH CUCTEMY TaKOTO CaMOIO 3a-
KOHOJABYOIO aKTy, AKUH CKJIAJAEThes 3 IpeaMOyin
(Mmaiike igeHTHYHOI IpeaMOyli yKpaiHChKOTro 3aKo-
HYy, B SKOMY He 3Haiinurocs (B peaakitii 2000 p.) miciis
JUIST JIETATbHOTO BU3HAUYEHHS MOHATTS “cTanmapt’),
rimasu 1 — “3aranbpii mogoskenns”, riaasu 2 — “3a-
XHUCT TIPaB CIIOKUBAYIB TPU MPOAAKY TOBAPIB CITO-
JKUBavyaM”, TIaBU 3 — “3axXUCT MPaB CIIOKIBAYIB TIPH
BUKOHaHHI pobiT (HaganHi mocayr)”, riasu 4 — “Jlep-
JKaBHUHN 1 TPOMAJICBKUM 3aXMUCT TIPaB CIIOKUBAYIB”.
Ananizyroun obuasa 3akoHn (YKpaiHCBKUH i pociii-
CbKHUI), HAa HaIl TOTJSAN, € IiICTaBU BiJI3HAUUTH,
110, Malo4¥ 3MIiCTOBHUMI 30ir, BOHU MICTATDL 1CTOTHI
CTPYKTYPHI po3bixuocTi [6, 24].

[Ipu 11pOMY, GIJIBIIT ONTUMATBHUMU YSIBJISTIOTHCS
OKpeMi pillleHHs, 3alpPOIOHOBaHi B 3akoHi Pociii-
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cproi Depepaliii, 30kpemMa, CTPYKTYPHOI ioro 1moby-
nosu. lOpuamyHo BWMpaBIaHUM, HacamIepen, €
PO3MEKYBAaHHS IIPABOBOTO 3aXWCTy CIOKUBAYIB Y
TOPTOBENLHOMY OOCTYTOBYBaHHI Ta B iHINX BUAAX
obcayroByBanHst. Ile mosertye KOpUCTyBaHHS 3a-
KOHOM, HOTO 3aCTOCYBaHHS TOIIO.

CroxuBye 1paBo, SIK BKe 3a3Hadanocd, GopMmy-
€ThCH 13 3aKOHO/IABUYMX aKTiB, HOPMU SIKUX MAIOTh Pi3-
He TaJTy3eBe MOXO/KeHHs, a BiJITaK, BOHO HE MA€ €/I1-
HOTO METO/LY ITPABOBOTO PETYJIIOBAHHS TIEBHUX BiJTHO-
CUH 32 y4YacTio crokuBaviB. OHAK, JJIs1 CIIOKUBYOTO
mpaBa, B TOMYy 4ucyi st 3akoHy Ykpainu “IIpo 3a-
XHUCT TIPaB CIIOKUBaviB”, BCe-TaKW TIPUTAMaHHi TTE€BHI
NPUHIIAIN, TOOTO BiAIOBIAHI KEePIBHI TOJ0KEHHS, SKi
3aKJIAAI0TH B OCHOBY MOOY/IOBU 3aKOHOIABYNX AKTIiB
PO 3aXWCT TPaB CHOXUBAUIB, XOU BOHU HE JOCUTH
pesbeHO TPOSBIAIOTHCI B 3aKOHOAABCTBI TIPO 3a-
XWICT TIPaB CIIOKMBAYIB, 2 TOMY KOPEKTHO iX BHOKpe-
MUTH He ysKe mpocTo. | Bee & Taku B 3aK0oHI YKpainu
“IIpo 3axucT 1paB CIOKUBaYiB” Ta IHITMX 3aKOHO/IAB-
YuX aKTaX MOKHA BUOKPEMHUTH IEBHI BU3HAYAJIbHI
NPUHITUITN, XapakTepHi s MoOYI0BY 1X MPABOBUX
HOpM. TakuMU MOKYTh Oy TH TIPUHITUTIN:

e BCTAHOBJIEHHS JEP/KABHUX OOOB’SI3KOBUX BU-
MOT 710 KocTi ToBapiB (pobiT, mocsyr); Top-
FOBEJIBHOTO Ta IHIIUX BU/IB OOCHYrOBYBAHHSI
HACEJIeHHST;

e TIPIOPUTETY 3aKOHOJABYOTO PETYIIOBAHHS
HaJl JIOTOBIPHUM y BiJHOCMHAX MiK TIPOJIaB-
MU (BUKOHABIIMU) Ta MOKYMIIIMHU (3a-
MOBHUKAMN );

e BCTAHOBJICHHST JIOJIATKOBUX OOOB'SI3KIB JI7IsT
MPO/IaBIliB (BUTOTIBHUKIB) Ta TPUBIJIEEBUX
IIPaB /I CIIOKMUBAYiB-TIOKYTIIIiB (3AMOBHUKIB)
MOPIBHAHO 3 3araJIlbHUMMU 3aca/laMU IIUBIJTbHO-
T'O 3aKOHOJIABCTBA;

e BCTAHOBJIEHHS CIEIiaJbHUX CHOCOBIB 3axuc-
Ty TpaB CIOXKUBa4iB opraHamu /lep;kaBHOTO
KOMITeTy YKpaiHM y clipaBax 3axHCTy IIpaB
CIIO’KMBAYiB Ta 00’ €IHAHHAMM CIIOKUBAYiB, a
TaKOXK CIIPOIIEHOTO CYZI0BOTO 3aXUCTY.

[cHyBaHHS IUX NPUHIMIIB 3yMOBJIEHE HEO0b-
XiZIHICTIO BCTAHOBJIEHHST TIBUIIEHOTO 3aXUCTY
GesIocepeHiX CIIOKUBAYIB TOBapPiB i MOCIYT y Cy-
YaCHUX YMOBaX OYPXJIMBOTO PO3BUTKY HAYKOBO-

TEXHIYHOTO MPOTPeCy Ta MiMPUEMHUIITBA, 10 HePi/I-
KO CYTIPOBOJIKYETHCS BUITYCKOM HESTKICHUX TOBapIiB,
y TOMY 9HCT HeOe3MEeUHUX st JKUTTS 1 37I0pOB’sT
moneit. Came HasIBHICTD X TTPUHITUITIB Y MPABOBUX
HOPMax JIa€ MiICTaBU CTBEP/KYBATH IIPO (DOPMYyBaH-
Hs B YKpaiHi KOMILIEKCHOIO [IPABOBOTO 1HCTUTYTY
CIOKUBYOTO T1paBa |3, 35].

Ha mpaxruii ganexo He 3aBxkau moOymoBa Tpa-
BOBUX HOPM y TOMY UM iHIIIOMY 3aKOHO/IAaBUOMY aKTi
Bifnosigae cTpykrypi npasa. OcobaMBO ACKPaBO 11e
MIPOSIBJISIETBCS B 3MINIAHUX IPABOBUX 1HCTUTYTAX,
CTPYKTYpa SIKUX € JaJieK0 He aeKBAaTHOIO CTPYK-
Typi BIZIMOBiZIHOTO 3aKOHO/AAaBUOTO akKTy. CTOCOBHO
K CITOKUBYOTO TIPaBa, TO HOTO CTPYKTYPi aZleKBATHO
Bizmosizae aumre 3akoH Ykpaiau “IIpo 3axucT npas
croxxuBauis”. IlepeBaskHa sk OLIBIIICTH IHIINX 3aKO-
HOJAaBYNX T4 HOPMATUBHUX aKTiB MiCTSITh HE3HAUHY
KIJIBKICTh HOPM, $SIKi MAIOTh BiTHOTIIEHHS /IO CTIOKIB-
qoro TpaBa. A Ti, SIKi 100 MaloTh, 32 CBOIM 3MiCTOM
€ abo MBIILHO-TTPABOBUMHU, a60 aJMiHICTPATHBHO-
npaBoBUMU. ToMy ClIOJKMBYE 3aKOHOIABCTBO, HA HATII
MOTJIA/l, € KOMIIJIEKCHUM 3aKOHOJIABCTBOM, Y SIKOMY
3HAYHA YacTUHA TIPABOBUX HOPM MAa€ IUBIIbHO-
IIPaBOBUIl XapakTep. ¥ CBOIO Yepry, IPaBOBi HOPMU
KOMILJIEKCHOTO 3aKOHO/IABCTBA, SIKi PEryJooTh BiJl-
HOCUHU y chepi 3aXUCTy TPaB CHOKUBAYIB (MTOKYII-
I[iB TOBapiB, 3aMOBHUKIB POOIT ITOCJIYT), YTBOPIOIOThH
HOPMaTUBHY OCHOBY (DYHKITIOHYBaHHS BiZITIOBITHOTO
KOMIIJIEKCHOTO iHCTUTYTY CIIOKUBYOTO TTPaBa.
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Bucsimnena npobiema xapaxmepusyemocst akmyaivHicmio i Hazaionicmio i eu-
piwenns. Xoua cmpykmypi cnoxcusuozo npasa Oiivul adexeamio 6ionogioae nuwe
3axon Ykpainu “lIpo 3axucm npas cnoxcusauis”, aie i 6iH MAE 3HAUHI NPOPAXYHKU,
CIammsm K020 He MoJcHa damu 00HO3HAURY no3umueny oyinky. Tomy € 6azamo ne-
BUPILEHUX NPOOIEMHUX NUMANHD 3ACMOCYBAHHS CAMO20 3AKOHY, HAZANIOHICTb AKUX
0UCBUOHA 3 POIBUMKOM KOHCHIOMEPCHKOZ0 PYXY, NOSLBOI0 PAXIBUIE 3 NUMAND 3AXUCTY

npae CNONUBAUIB.
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Jlannas npobiema xapaxmepusupyemcs axmyaivHocmvio u 6e30miazameivHocmvio
ee pewenus. Xoms. cmpyxmype nompedumenvckozo npasa 6ojee adexeammo coomeem-
cmeyem monvko 3axon Yepaunvt “O sauwume npas nompeoumenei”, Ho u OH UMeem 3HalL -
menvhoie nedocmamiu. Cmamvpsam 3mozo 3aKoHa Heb3s 0amb 00HOZHAUHO NOUTMUBHYIO
OUEHKY, NOCKOTILKY CYUECBYEm MHOJICECTNE0 HePEUEHHBIX NPOOIEMHBIX 60NPOCOE NPU-
MeHeHus camozo 3aKona 8 Ycro8UsxX PA3GUMuUst KOHCLIOMEPCKO20 OBUNCEHUSL U NOSGILEHUSL
CNeUUamicmog no sauume npag nompeoumenel.

This problem is very actual in nowerdays. Facilitated the application of legal norms
more effective protection of violated rights and interests of citizens. Articles of the law
on consumer protection can not give unambiguous assessment. The law has significant
shertcomings. There are numerous unresolved issues of application of the law.

Hagiviwna 13 naucronaga 2010 p.
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