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YK 342.9
M. B. IIYTUH
Mixcpezionanvna Axademisn ynpasiinns nepconaiom, m. Kuis

LLLOAO NMOHATTS CEPBICHOIO NPABA
TA AOIrO BUSHAYEHHSA

Haykoei npaui MAYT, 2016, eun. 51(4), c. 89-93

Jocnioxcyromocs numanns wooo sUOKpeMieHHs nio-
2any3i npasa, AKa mamume Hasey cepsiche npaso. Ilpo-
ananizoeano cyb’ckmu cepsicHozo npasa, NPUHYUNU ma
Mmemoou disivrocmi y cgepi cepeicy.

B ropuanyHiii iiTepaTypi BAHMKAJIM 1 BAHUKAIOTh JIMCKYCil 3 TPUBO/1Y BUOKPEM-
JIEHHSI CEPBICHOTO TIpaBa Ik OKPeMOi rarysi mpasa. by BugaHi HaBiTh TOCIOHUKM
3 CEPBICHOTO TTPaBa, SIKi BU3HAYAJIM OCHOBHI ITPaBOBIITHOCUHY Y cepi cepBicy i sIKi
BIJIHOCUJIM JI0 CePBICHOTO MpaBa. Pa3oM 3 TUM MUTaHHS CEPBICHOTO ITpaBa 3aJIu-
MIAETHCA BIAKPUTUM, He3BaKalOUM Ha JIMCKYCii Ta HaMaraHHs 1ie TTpaBo BUPI3HUTHU.
BuokpemiieHo TpaBOBiIHOCKHH, sIKi MOKYTh OYTH TIpUTaMaHHi CepBiCHOMY ITPaBy,
a TaKOK MOTO IpeaMeT 1 MeTO/I.

[IuTanHg cepBiCHOTO TIpaBa, K 1 IHIIUX BU/IIB [1PaBa, PO3TJISAIAI0CSI BUCHUMU
[1-3], ane mpu 11bOMY yBara akIleHTY€ETbCS Ha TOMY, 1110 3apa3 1ile 3apaHO TOBOPUTHU
PO BUOKPEMJIEHHS ITI/ITaJIy31 CEPBICHOTO IPaBa, a TPAaBOBIIHOCUHU, 1[0 HAJIEKATh
JI0 CEPBICHOTO TIpaBa, 34e01IbIIOr0 MAlOTh aJMiHICTpATUBHII a00 MUBiILHO-IIpa-
BOBHII XxapakTep. HallOmKamMu 10 cepBiCHOTO ITpaBa € MPaBOBiIHOCUHM, SIKi BU-
3HAYAIOTh ajMiHicTpaTUBHI mocayru. OOCAT afMiHICTPATUBHIX TIOCIYT BOAHOYAC
He OXOILIIOE BCi MPaBOBIAHOCUH, SIKi MOKYTh OyTH BiHECEHUMM [0 CEPBICHOTO
1paBa, aje B YKpaiHi npuitHato 3akoH Ykpainu “IIpo agminictpatuBHi rocayru”
[4]. KosekTuBoM aBTOpiB 6yJ10 migrorosieno HaykoBo-IIpakTHYHII KOMEHTAP 10
3TaJIaHOTO 3aKOHY, ajie TTMTaHHS CEePBICHOTO MpaBa aBTOPAMU HE BUCBITJIIOETHCS
[5]. OnHak aBTOpM HE CTABJIATH MUTAHHS TIPO BUOKPEMJIEHHS TAKOi MiZIramysi, siK
“mocJiyroBe mpaBo” M “IpaBo MOCJaYT .

Tepmin “cepBicHe TpaBO” MOJKe BIJIHOCUTUCS JI0 Ti€l rasTy3i IpaBa, sSKa peryJitoe
cepsicHi BijHocuHU. CHOPMYJIIOEMO TMOHSATTS CEPBICHOTO IMPpaBa SIK rajysi 1pasa,
BUPI3HUBIIIM TaKi aCIIEKTH:

1. IIlo € mpeameToM TPAaBOBOTO PETYJIIOBAHHS CEPBICHOTO TTpaBa?

2. Sxi MeTon BUKOPUCTOBYIOTD SIK METOIU TIPABOBOTO PETYJIIOBAHHS Y CepBic-
HOMY IIpaBi?

3. Axumu € HyHKIIi1 cepBicHOTO TTpaBa’?

Y nigpyunuxy “CepBrcHoe 1TpaBo”, KM MATOTOBIEHO BUeHUMHU PociiichKoi
Denepartii [6], 0OrpyHTOBaHO iCHYBaHHsI CEPBICHOTO IMpaBa, a TaKOX HaBEIEHO
BI/ITIOBI/II HA 3AlTMTAHHS.
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[IpenmeTom paBOBOTO PETyJIIOBAHHA CEPBICHOTO TIPaBa MPOIIOHYETHCS BU3HA-
BaTH CBOEPI/IHI CYCITJIbHI BITHOCWHM, SIKi BUHUKAIOTh B OCOOUBIN chepi JKUTTS
cycIiibeTBa — 00cayroByBaHHi. KpiM TOTO, Tpe/IMeToM CepBiCHOTO TIpaBa BUCTY-
1a€ Psijil KOMIIOHEHTIB CYCHIJIbHUX BiJIHOCHH, SIKi CKJIQIal0ThCs Y Tpoiieci mpode-
CIITHOI [iSIIPHOCTI 3 peastizariii ToBapiB, HaJlaHHS TIOCJIYT, BUKOHAHHS POOIT 3 METOIO
OTPUMAaHHS IPUOYTKY, a TAKOK BI[[HOCHHU 3 IP;KaBHOTO BILINBY Ha Cy0 €KTiB, SKi
3I1MCHIOIOTD CEPBICHY MISJIbHICTb.

BomHouac 4 MOKYTb OyTH BiJfHECEHI 10 CEPBICHUX BiIHOCHHM, SIKi BHHIKAIOTh
BHACJIIIOK ISIJIbHOCTI aIMIHICTPaTUBHUX OPraHiB Jiep;KaBU, HAIIPUKJIa/l, BUIaBaH-
H4 TIACIIOPTY YU 1HIIKUX MTOCBIIYeHb, pEECTPallisl IPaB Ha MAHO TOIIIO.

ABTOpHM TaKOK CTBEPIKYIOTh, [0 CEPBICHI MTPAaBOBIHOCUHN MalOTh TOBapHO-
IPOIIOBUI XapaKTep, IMPOoTe 3a3HayeHa Te3a He € MOBHICTIO BipHOIO. SIKI ToBap-
HO-TPOIIOBI BI/[THOCUHU BUHUKAIOTh Y TPOMaJIdHUHA, SIKUI 3alIIIOB JI0 TIepyKapHi
migcrpurtucs? MabyTh, ZOIIIBHO CTABUTHU MMATAHHS IIPO CEPBICHO-ITPaBOBI BiTHO-
CHHM, SIKi MAIOTh OYTH OILIaYeHUMU.

3BUYaitHO, GiTBIIICTG MPAaBOBIIHOCHH Yy CEPBICHOMY TIpaBi HOCUTH TOBap-
HO-TPOIIOBUI XapaKTep, HAIIPUKJIA/L, BITHOCUHU B TOPTIBJIl, B MICIIIX FPOMA/ICHKO-
ro XapuyBaHH4, PEMOHTY B3yTTs Ta OJSATY TOIIO. TaKoK MU He MOKEMO TOBOPUTHU
PO TOBAPHO-TPOIIOBI Bi/IHOCUHU Yy CEPBICHIN AIAJIbHOCTI OPraHiB BUKOHABYOI
BJIQ/IU, AJI7Ke PIllleHHs, Kl NPUNMAIOThCS OpraHaMy BUKOHABYOI BJIA/IUA, HISIKOTO
CTOCYHKY /10 TOBapiB HE MAOTh.

BuokpemiieHo i cami cepBicHi paBoBiHOCUHU. CTBEP/KYETHCS, 110 CEPBICHI
MIPaBOBITHOCMHU — OJIMH 13 BHU/IIB IIPaBOBIJIHOCUH 1 IM IIpUTaMaHHI 3arajibHi 03-
HaKW1, XapaKTepHi /i BCiX mpaBoBiHOCUH. CepBiCcHI MPaBOBITHOCUHU — Ii€ Bpe-
I'yJIbOBaHI HOPMaMU CEPBICHOTO IpaBa CYCILJIbHI BIIHOCUHU, YYaCHUKHU SIKOTO €
HocissMu 11paB i 000B’s13KiB y cdepi cepsicy. CepBicHi IPaBOBIHOCUHN — II€ 3/€-
OLJIBIIOTO 1HMBIAYai30BaHi IIPAaBOBIAHOCKHM, TOOTO BiIHOCHHM MiK OKPEMUMHU,
KOHKPETHUME 0COOaMU-TPOMA/ITHAMH Ta OpraHi3alisiMu i ycTtaHoBamu y cdepi
Ha/IaHHA MoCayT. BogHovac 10 cepBICHUX TTPABOBIIHOCUH HaJIeKaTh 1 Takl, 1110 BU-
HUKAIOTh 3 IPUBOJLY HaJ[aHHS MOCJYT MK OpraHaMu Jiep;KaBHO1 BJIaJiu Ta TpoMa-
nstHaMu abo Mik oprarizamisimu. [Ipu 1iboMy cy0’€KTH 3raflaHuX MPaBOBITHOCHH
OB’ s13aHi MiK c000T0 ITpaBaMy Ta 0O0B’sI3KaMU. 3a3HaueHi 1paBa i 000B’I3KHU BU-
3HAYarOTh 3a0e3TeYeHy 3aKOHOM MEKY MOJKIMBOI Ta HaleKHOI (HeoOXiHOI) TI0-
BeIiHKU. 30KpeMa, MOKJIMBICTD i 3000B’s13aHHS Peasi3yloThCsl B KOHKPETHUX JisX,
B PeaJIbHI MOBEIIHIII.

Ha namy aym™mKy, Bcl Ii MPaBOBIJIHOCMHU BU3Ha4yeH1 NMBIJIBHUM Ta aJIMiHi-
CTPATUBHUM IIPAaBOM, aJjie TIPU BUPIIIEHH] MUTAaHHS PO BUOKPEMJICHHS CepBicC-
HOTO TIpaBa, MabyTh, MOJKHA KjaacudikyBaTh iX sIK MPABOBIHOCUHU CEPBICHOTO
IpaBsa.

Jlesiki cepBICHI MPaBOBIIHOCUHU TAaKOK XapaKTePU3YIOThCs, Ha HAILy JAYMKY,
HOPMaMU IUBIJIBHOTO Ta FOCIOAaPChKOTO MPaBa, MPoTe SKIO MTOCTaBUTH 32 METY
BUOKPEMJIEHHS CEPBICHOTO IIpaBa, TO BOHU MOKYTh OYTH IIPAaBOBiIHOCHAMU cep-
BICHOTO ITpaBa.

[ITomo MeToOIB cepBIiCHOTO MPaBa, TO BOHU € 3araJbHUMU METOJaMU, SIKi BUKO-
PUCTOBYIOTBCS 3arajioOM y PI3HUX Tary3dX ITpaBa.
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JlucrosuTuBHUI METO/I Y CEPBICHOMY TTPaBl XapaKTEPU3YEThCS MalHOBOIO He-
3aJIEKHICTIO CTOPiH, 3aXUCTOM IIUBIJILHUX TIPaB Y CY/IOBOMY Ta aJMiHICTPATUBHO-
MY TIOPSIZIKY, IOPUAMYHOIO PiBHICTIO Cy®’€KTIB, aBTOHOMIEO BOJIi, TOOTO KOKHMUIA
cy0’eKT Ma€ IpaBo yKJIAJATH YTOLY I0A0 HOro 0O6C/IyroByBaHHS Y1 BiIMOBUTHUCS,
a TAaKO)K KOJKEeH cy0’€KT Ma€ CBOI IPOIIOBi a00 MailHOBI IHTEPECH.

IMniepaTuBHUIT METO/ XapaKTEPU3YETHCS BJIAJIOIO 1 MITOPSAAKOBAHICTIO. ¥ 11bO-
MY BHUIIQKy MU MOKE€MO FOBOPUTH IIPO IMiIOPSAKOBAHICTD JINIIIE TUX CYO EKTIB,
SIKi HaJIe)KaTh [0 OpraHiB Aeps:KaBHOI Biaan abo (il MpUBATHUX MiAMPUEMCTB,
YCTAHOB Ta OpraHi3alliii.

Y cepBicHOMY TIpaBi 3aCTOCOBYIOTH i Taki MeTOAM, SIK 3000B’si3aHHS, TOOTO
cy0’€KT, SKMII Ma€ HAZaTH CEPBICHI MOCIYrH iHIIOMY Cy0’€KTY, 3000B’sI3aHUI Tie
3po0OuUTH, aJ)Ke B pa3i HEBUKOHAHHSI YO MTPOTU HHOTO MOJKYTh 3aCTOCOBYBATHCSI
IIeBHI CaHKIIII.

MoskHa TOBOPUTH PO BUKOPUCTAHHS METO/AY JI03BOJIY Y ITPABOBIIHOCHMHAX
cepsicHoro npasa. lleil MeTos1 BUKOPUCTOBYIOTH /Iep;KaBHI OpPraHu IPU Ha/IaHHI
J03BOJIB cy0’€KTaM MiANMPUEMHUIIBKOI [iSIBHOCTI 100 BUKOHAHHS TUX YK iH-
muX pooOiT 3 CepBICHOTO 0OCTYTOBYBAHHSI.

DyHKIT1 cepBiCHOTO MpaBa MOJIATAIOTh Y CIIPSIMYyBaHHI HOTO BIJIMBY Ha CEPBic-
Hi BitHOCWMHU. BUAIAIOTH ABI OCHOBHI (DYHKITIT CEPBICHOTO TpaBa: PeTyJISATUBHY i
OXOPOHHY.

Pezynamusna ymxuyiss cepBiCHOTO TpaBa OXOILIIOE Jiep;KaBHE PEeryJIIOBaHHS
MO3UTUBHOTO PO3BUTKY CePBiCHUX BimHOCHH. /[ep:kaBa B 0c00i BiIIOBITHUX KOH-
TPOJIIOIOYUX OPTaHiB PETYJIIOE HAJJaHHS TTEBHUX TTOCJIYT.

PerynmoBaHHsI cepBICHUX BIJITHOCUMH 3AIMCHIOETHCS MIJISXOM 3aKpIIJIEHHS B
HOPMATHUBHUX aKTax Mmpas, 000B’SI3KiB CTOPIiH, a TAKOK BCTAHOBJIEHHS TIPAaBOBOTO
MeXaHi3My, sIKiii Ma€e 3abeseuyBati eeKTHUBHY peastiallifo IpaBOBUX BHMOT, a
TaKO>K HAIIPSIMU PO3BUTKY Ta BIIOPAAKOBAHOCTI CYCITLIIBHOTO SKUTTS.

Oxoponna (pynkyis cepBiCHOTO TIpaBa MOJsITaE y 3a0e3eYeHHI OXOPOHU cep-
BICHMX MPABOBIIHOCUH B/l TPOTUIIPABHUX MTOCATaHb, yCYHEHH] BITHOCUH, K1 MO-
KYTh HAHOCHUTH IIIKOZY 0c00i, epskaBi Ta cycibeTBy. Lg hyHKIIIS 31iiiCHIOETCS,
3 OIHOTO OOKY, MIJISIXOM BCTAHOBJIEHHSI 3a00POH BUMHSITH CYCITLILHO HeOe3meuHi
BUMHKH, a 3 /IPYTOr0 — 3aCTOCYBAHHA BiIMOBITHUX CAHKIIIH /10 BAHHUX Y ITPABOTIO-
pymerssix. CaHKIi MOKYTh OyTH SIK aIMiHICTPATUBHUMU, TaK i KPUMiHATbHIMU.

Heo0xiHO TaKoK BHOKPEMUTH i TPUHIIMIIA CEPBICHOTO ITpaBa, siki (hOpMYOTh-
c4 Ha BU3HAYEHH]1 OCHOBHUX IPUHIIMITIB IHIINUX Tay3ei mpaBa.

3ayBasKUMO, 110 B HAYKOBIH Ta HaBYAIbHIN JiTEpaTypi BUKOPUCTOBYIOTh HU3-
Ky KpUTEPiiB moA0 Kaacudikallii MpUHIIAIIB MpaBa Ta iX MOAiAY Ha Pi3Hi rpynu
[7]. Bonu knacudikyioThcs 3a7eKHO Bijl TUIIIB IIpaBa, XapakTepy, cep BILTUBY
TOIIIO.

Y 1poMy pasi moTpibHO posTisgaTh Kiaacrdikalliio IPUHIUIIIB IIPaBa 3a Xapak-
TepoM Ta cdeporo BILIMBY. BueHi BUOKPEMJIIOIOTh COIliaJibHO-€KOHOMIYHI, I10JIi-
TUYHI, 1/1€0JIOT1YH], €TUYHI, PEeJITiiHI Ta creliaJbHO-I0pUINYHI TPUHITAIIN ITpaBa.

[lo creniajbHO-IOPUAMYHUX TPUHIUAIIIB CEPBICHOTO TIpaBa MOKHA BiJHECTU
Taki [6]:

* OpUIMYHA PIBHICTH YYACHUKIB;
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HEJIOTOPKAHHICTh BJIACHOCTI, NIPUMYCOBE BiJIUYy;KeHHSI SIKO1 JIOIYCKAEThCS
TiIJIBKU Y BCTAHOBJIEHUX 3aKOHOM BUIIQ/IKAX;

HEIIPUITYCTUMICTh JOBIIBHOTO BTPYYaHHS B IPUBATHI CIIPaBH, TOOTO 3aXKCT
BijI fiit myOriuHOI Baaay;

cBoboma oroBopy: ocoba caMOCTiiHO BHOMpa€E MmapTHepa 3a IO0TOBOPOM,
CTOPOHM € BIJIbHUMU TIPU YKJIQJIAaHH1 IOTOBOPY 1 BU3HAYEHH1 HOTO YMOB;
JVMCIIO3UTHUBHICTH (TOOTO CaMOCTIHHOCTI Ta iHiI[iaTvBM) B peasisallil cBOIiX
paB i HeCEHHI PU3UKY BiJl y4acTi B IIUBIIBHOMY 000POTI;

MPUHIUI Oe3IIEePEITKOHOTO 3/iiCHEeHHS I[UBLIBHIUX IIPaB, iX BiHOBJICHHS
Ta 3aXMCTY 32 JOIIOMOTOI0 BIIITOBIIHUX ITPABOBUX MEXaHI3MiB;
HEIPUITYCTUMICTb 3JI0BKMBaHHS ITPaBOM, 30KpeMa /Iil, 10 3A1iCHIOITh-
Cs BUKJIIOUHO 3 HaMipOM 3aBJIaHHS IIKOAW 1HIIIH IOPUANYHIN 4 Bi3suaHii
0c00i;

Jlep;KaBHE PEryJIloBaHHs CEPBICHOI JIISJIbBHOCTI Ta 11 BIIOPSIIKYBAHHS 3a J10-
ITOMOTOIO BIJIMIOBIIHUX HOPMATUBHUX aKTiB.

3 OrJIsIly Ha BUKJIQ/IeHe, MOKHA TOBOPUTH ITPO MUTAHHS BUOKPEMJIEHHS cepBic-
HOT'O IIpaBa. 3a3HaueHy rajaysb MmpaBa JesKi JOCTITHUKN BUAIISIOTh 9K IHCTUTYT
rOCIIOZIAPCHKOTO MPaBa, 1HII K BBAKAIOTh, 110 IPABOBIITHOCUHU CEPBICHOTO TTPaBa
MTOBHICTIO HaJIe;KaTh /10 cpepu IUBIIBHOTO ITpaBa.

J1J1st TIpaKTHYHOTO BUKOPHUCTAaHHS ITPABOBIIHOCHH, SIKi BUHUKAIOTD ¥ cepi 00-
CJIyTOBYBaHHSI Ta CEPBiCY, BOHU MOXYTh OyTH BHOKPEMJIEHI y TIEBHY ITi/ITaTy3b
rOCITOZIAPCHKOTO ITpaBa.
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Ha nidcmaei ananisy cy6’ekmis cepiciozo npasa, npui-
uunie ma memodis disivHocmi y chepi cepeicy scmanosie-
1O, W0 NiOrpynms 01s 6UOKpemienns maxoi nidzaiysi npa-
8a, sIK cepeiche npaeo, iCHYmMb, aie 3a3Havene nUmanHs
BUMAzaE D00AMKOBUX TPYHMOBHUX DOCHIONCeHD. [l npak-
MUUHO20 BUKOPUCTAHHS NPABOBIOHOCUH, SIKI BUHUKAIOMD
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Y cepi 06cayzosysanis ma cepeicy, 60HU MOHCYMsb Oymu
BUOKpeMILeHT I NedHY Nidzaiy3b 20CNO0aPCHKO20 NPAsd.

Based on the analysis of service law, principles and meth-
ods in the field of service, found that the basis for the separa-
tion of such sub-law, as a service right to exist, but the matter
requires further in-depth research. For practical use relation-
ships that arise in the care and service they can be singled out
in particular subsector of business law.

Ha ocnosanuu anamusza cyboexmos cepeuctozo npasd,
nPUHUUNOE U Memodos dessmenvHocmu 6 chepe cepsuca,
YCMamno6IeHo, 4mo nousa 0jis 6vloeslenius maxkoi nooompa-
CIlU MPABA, KAK CepsucHoe npaso, Cyuecmsyion, Ho 0aHHbli
gonpoc mpebyem OoNOIHUMENLHBIX QYHOAMEHMATLHBIX UC-
caedosanuil. /Iis npaxmuueckozo ucnoib308aHUs NPasoon-
HOWEHUIL, BOSHUKAIOWUX 8 Chepe 00CIYIUBAHUS U Cepaucd,
oHu Mmozym Ovbims GvloeaeHbL 8 onpedeneniyto nodOMpAaciv
X035UICMBEHNH020 NPaAsa.

Hagiviwna 26 rpygHs 2016 p.
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