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Haykosi npaui MAYTI. Cepis KOpuamnuni Hayku
YK 340.5

H. C. KIPIOX0OBA
Mixcpezionanvna Axademisn ynpasiinns nepconaniom, m. Kuis

NMATAHHA OXOPOHMU NPAB rPOMAASH
B AISJIbHOCTI HOTAPIATY B KOJIMLLHBOMY
PAASIHCbKOMY COIO3I TA iX OCOBJIUBOCTI

Hayxkoegi npaui MAYTI. Cepis tOpuanusi Hayku, 2017, un. 53(2), c. 61-65

IIpoananizosano 3axono0ascmeo KoauwHbozo Padsi-
cvokozo Cotosy wodo disibrocmi nomapiamy y cepi saxu-
cmy npaeg 2pomMaosiu.

HotapiaT xonmmraboro Pagsgrcbkoro Coiosy 6yB 0CHOBOIO CTBOPEHHS HOTapi-
aty B Ykpaini. [Ipote 6arato puc, 1o Oy/iu mputaMaHHi HOTapiaTy B KOJUITHBOMY
Pagsarcekomy Corosi, B cydacHiil cucremMi HoTapiaTy BiJCYTHI 3 00’€KTUBHHUX Ta
cyO'exktuBHUX npuyrH. 1[i mpuuvHM aHATI3yBaIKCsS OKPEMUMM JIOCJIHUKAMI,
aJie 11e 3/[iicHIOBaJIOC (PparMeHTapHO, 1 JledKi BIZIMIHHOCTI 1 B CTPYKTYPI, 1 B 1TOB-
HOBKEHHSIX, 1 B IisIBHOCTI HOTapiaTy KosnirHboro PagsHcebkoro Corosy He Oy/in
BPaXOBaHi.

Posrissnemo HanrpssMu OXOPOHU T1paB TPOMaJISgH MpalliBHUKaMM HOTaplaJbHUX
opratiB y KosuitHboMY PasisincbkoMmy Co1031 Ta B YKpaiHi il MOpiBHIEMO 3 cyyac-
HOIO JIIAJIBHICTIO HOTapiaTy.

[TuTanHsAM BUCBITJIEHHS AISAJbHOCTI HOTapiaTy B KOJUIIHbOMY PapsiHcbKOMY
Coro3i OyJ10 pujIiieHo 3Hauny yBary. Posrisganics icToprudHi acIieKTH CTBOPEH-
HsT HOTapiaTy Ta HanpsiMu iioro aisibHocTi. HoTtapiasbha mistbHiCTh 3/€061ThIT0T0
aHasisyBasacs i posrasgaiacs B nepiox 3 1973 p., ko 6yB IpuilHATUI 3aKOH
CPCP “O rocymapcTBeHHOM HOTapuaTe”, a Ha OCHOBI 0r0 OYJI0 IPUITHATO 3aKOH
Ykpainu “IIpo nep:xkaBuuit Hotapiat” [1]. [IuTaHHsAM BUBYEHHS AiSJIBHOCTI HOTA-
piaty y 1eli nepioj npuaiyisieTbes yBara y npaigx JI. C. Cmigna, JI. E. Acuncbkoi,
B. M. Yepnuina [2—4], a TaKOK OCJIIIHUKIB, IKi aHATI3yBaJIu caMe TOU iICTOpuY-
HU TIepioJ] PO3BUTKY YKpaiHuU.

PajasHCbKUI HOTapiar 3 caMOro Mmo4aTKy CTBOPIOBABCS SIK ajibrepHaThBa Oyp-
JKyasHOMY HoTapiaty [5], ToOTO HOoTapiycu OyJin Jiniie gepsKaBHi, a 3 iHIIOro OHOKY
IUBIJIbHI TIpaBOBiHOCHHY B KoJuiiHboMy Pazsacbkomy Corosi Oymm my:ke He-
3HAYHUMH, aJ[)Ke BCSI BJIACHICTD Haslekasa gepskasi. Ha HoTapiaT OyJ10 TOK/IaeHo
dyukii 3aBipenns 6Ge3cnipaux GakTiB Ta ClIpas, HiATBEPIKEHHS IIeHTUYHOCTI Ta
CIIPaBKHOCTI JJOKYMEHTIB 1 BUKOHAHHS 1HIINX HOTApiaJbHUX Jiii, AKi OyIu crps-
MOBaHI Ha IOpUINYHE 3aKPITJIEHHS ICHYIOUNX ITUBIJIBHUX TTPaB IPOMAaJISTH Ta IoIie-
PEIKEHHST MOKJIUBOCTI iX TIOPYIIEHb Y MalOyTHHOMY.
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HorapiaT y xosmmubomy Pagsrcbkomy Cotosi OyB Hacamiepes JepKaBHIM
OpTraHOM, OCHOBHUM 3aBJIaHHSIM SIKOTO OyJia OXOpPOHa COIIaJiCTUYHOI BIaCHOCTI
Ta BIJIMOBIJIHO 3arajibHUX MpaB rpoMajisgH. Cepesl OCHOBHUX MPUHITUIIIB JiSIJIBHO-
CTi PaJITHCHKOIO HOTapiary, siki OyJiu BIiepiiie BU3HAY€Hi B 3aKOHI IIPO JAePrKaBHIIA
HoTapiar, [1] Oy/u Taki:

* NPUHIMI 3aKOHHOCTI, SIKMI IepeadadyaB, 10 BCi il HOTapiyca MaiTh
3[1MCHIOBATUCS TIJIBKM HA OCHOBI 3aKOHIB Ta IHIINUX IM/[3aKOHHUX HOPMATUBHUX
akTiB. BorHouac HOTapiycu BUMaraju J0TPUMaHH4 3aKOHHOCTI Bijl (DI3UYHUX Ta
IOPUINYHUX 0Ci0, SIKi 3BepTaJINCs 10 HOTapialbHIX KOHTOP;

* IPUHINT KOHDIAEHIIaTbHOCTI OYB TaKOK BU3HAYEHUIT sIK OCHOBHMIA TIPUH-
IIUII JIIsTbHOCTI HOoTapiaty. [IpaiiiBHUKK HOTapiaTy He MaJid IpaBa pO3roJIoNTyBaTH
B1/IOMOCTI, SIKI CTaJIK IM BiJIOM1 B pe3yJibTaTi IXHbO1 AisiabHOCTI. [IpoTe, Hapukia,
OpraHu JiepsKaBHOI Oe3IeKN MOTJIM OTPUMATH OY/Ib-sIKi BiZIOMOCTI, aji;Ke HOTapiycu
OyJIM iepsKaBHIMU CIIYKOOBIIMHU 1 Oy/in 3000B’s13aHi HajlaBaTh Taki BiJlOMOCTI;

* BIIEpIIe B [isSIBHOCTI HOTapiaTy OYB BU3HAYEHMIT TIPUHITAIT 00’ €KTUBHOI ic-
TrHE (00T PYHTOBAHICTB /il HOTapiaTy Ta 0ci0, sIKi 3BepTajics 10 HoTapiaty). 3a-
3HAYEHWI IIPUHIUI TIepeg0adaB, 10 BCi HOTapiaabHi Aii MaJi BUNHATUCS TiIbKI
Ha OCHOBI 0OCTaBWH, sIKi MOKHA OYJIO TATBEPIUTH.

PaszoM 3 THIM HOTapiar sSIK IPaBO3aXUCHUI Oprad He OYB IIOBHOIO MipPOIO TaKIIM.
[TepeBaskHa OIIBIIICTD il HOTapiyciB OyJia MOB’sg3aHa 3 APIOHUME yTOaMH Ta 3a-
TBEP/YKEHHSIM IOKYMEHTIB.

Y xomumabomy Passtcbkomy Coto3i ipakTuaHo OyB BiZICYTHIN IHCTUTYT TIPHU-
BaTHOI BJIACHOCTI, 1 BIINIOBIZTHO TPOMaJIdHU He MOTJIU BIIUY>KyBaTu 3eMeJIbHi JIi-
JIAHKW, KBAPTUPU Ta 1H.

Ilo 80 % »xwurnoBoro donay B kosunaboMy Pazsncekomy Coio3i Hasexamm
JlepsKaBi, 1 TPOMAITHUH He MIT [Mo/IapyBaTh UM MIPOJIaTH JKUTJIO 3 3aBIPEHHSIM Bijl-
ITOBI/{HOI YTO/IX B HOTapiaJibHIN KOHTOPI, aJKe )KUTJI0 oMY He Hasexaso. [le came
CTOCYBAJIOCS W 3€MEJIbHUX JIJIAHOK. BijbIlIicTh 3eMebHUX YTijib Ta 1HIIO1 3eMJIl
HaJte)Kajia KOJITOCaM, a TPOMAJISTHA MaJIi KOPUCTYBATHCS TPUCATMOHUMIE JTiJIsTH-
KaMW, K1 Ha[aBaJIMCA 1M BIJl IMEHI KOJITOCITIB y TUMYacOBe KOpucTyBaHHs. Biamo-
BiJIHO BOHU He MOTJIM TaKi MiISTHKY IPUBATU3yBaTH UM IIPOAATH ab0 BiIuyKyBaTH
B IHIIIMIA CTIOCIO.

Takum 9rHOM, OIJIBIIICTD VIO, SIKi BUNHSIIOTHCS 3apas i 3aBipsSrOThCs HOTapiy-
camu B KosmiHboMY Pazgsaebkomy Corosi, Oyiia BifgcyTHSI.

Cuain 3aznaunty, mo B 3akoni Y PCP “IIpo mep:xaBuuit Hotapiar” 1973 p. He
6y710 cchopMoBaHO BU3HAYEHHS HOTapiaTy. B camoMy TekcTi 3akoHy OyJI0 IIPOIn-
CaHo, [0 HOTapiaT — Ie cucTeMa JiepKaBHUX HOTapiaIbHUX KOHTOP, sIKa CTBOPIO-
Bajacst opraHamu octuilii. Horapiycu 6y/m TibKy qep:KkaBHIME, aJyKe HoTapiar
OyB “coriamictuunnii” i BiH He Ma€ OyTH CXOKUM 3 “OyprkyasHUM HoTapiaTom”.

Ha mocay HoTapiyciB pusHadaics 0CoOu, sIKi MajIu BUIILY I0PUIUYHY OCBITY,
IPOTE B OKPEMUX BUMAIKAX J03BOJISIIOCS 3alHATTS TT0Cajl HOTapiyciB i ocobamu,
K1 He MaJIid IOPUIMYHOI OCBITH.

OkpeMo cJ1iji 3a3HaYUTH, 1110 HIFKOI CAaMOCTIMHOCTI B /IisIJIbHOCTI HOTApiyCiB He
nepenbavanocst. Horapiycu moBunHi Oy peecTpyBaTH yroau Ta 3iHCHIOBATH
TIIBKY TY iSUIBHICTD, SIKY 1M I03BOJISLIA POOUTH OPTaHH MiCIIEBOI BIIAIH.
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Biamosizno go crarti 10 3rajjaHoro 3aKOHY HOTapiycu MaJjiu 1mpaso [7]:

* 3acBijluyBaTU yroju (JIOTOBOPU, 3alIOBITH, IOPYUYEHHS Ta iH.);

* BXKMBATHU 3aX0/I1 3 OXOPOHU CITaIKOBOTO MaliHa;

* BUJIaBaTH CBIJIOITBA PO IIPABO HA CHAIIIUHY;

* BU/IABATH CBIJIOITBA IIPO IIPABO BJIACHOCTI HA YACTKY Y CIILILHOMY MalHI 10-
TIPYKKS;

* HakJIagatu 3a00POHY Ha BiUYKEHHS KUTIOBOTO OYINHKY;

* 3aCBiJYyBaTH aBTEHTUYHICTH KON JOKYMEHTIB 1 BUIIMCOK 3 HUX;

* 3aCBiYYBaTH CIIPABKHICTD IIITACY HA TOKYMEHTAX;

* 3aCBi/IUyBaTU MPABUIbHICTD MIEPEKJIA/Ly IOKYMEHTIB 3 OJIHIEl MOBU Ha 1HIILY;

* 3acBiuyBaTu (HaKT, 1110 TPOMAISTHUH € JKUBUM;

* 3acBiguyBaTH (hakT nmepedyBaHHs TPOMA/STHITHA Y TIEBHOMY MiCIIi;

* 3acBifYyBaTH TOTOKHICTh TPOMaJSTHUHA 3 0c000I0, 300pakeHo0 Ha (HOTO-
rpadii;

* 3aCBi/lUyBaTU Yac Ipe] ABJIEeHHS JOKYMEHTIB;

* TIepe/laBaTH 3asiBU TPOMA/ISIH, JIePKaBHUX YCTAHOB, IITPUEMCTB Ta Opra-
Hi3alllil, KOJTrOCIIB Ta 1HIINX KOOIlePaTMBHUX 1 TPOMaZChbKUX OPraHi3arliil
IHIIIUM TPOMa/IsTHAM, JIePKaBHUM YCTaHOBaM, IiITPUEMCTBAM Ta OpraHisa-
I[1SIM KOJITOCIIaM Ta 1HIIIMM KOOIIePAaTUBHUM Ta TPOMa/IChKUM OPTaHi3allisim;

* TIpuiiMaTu y JIeN03UT IPOIIOBI CYMU Ta I[IHHI TIarepu;

* 31MCHIOBATU BUKOHABYIl HAIINCH,

* 3iIICHIOBATH ITPOTECTU BEKCEJIIB,;

* TIpensIBJALATH YeKU JI0 TIATEeKY 1 TTOCBiIUyBaTH HEOTIJIATy Y€KiB.

Pasom 3 TuM HOTapiaJbHi KOHTOPH MOIJIM BUMHSTHU U iHII fii, SIKi Oy/u 1e-
penbaudeni HarionanbHuMu 3akoHamu. B PPCOP HoTapiaibHi KOHTOPU TOBUHHI
Oy 3a6e3neuyBaru gokasu [9]. B Ykpaiui 3akonom 0yJio mnepeabadeHo, 1o Ho-
Tapiycy MOBUHHI peecTpyBaTy MaitHo Ta OyaiBii, ki Oyiau npuadaHi BHACIIIOK
myOIiaHUX TOPTIB [2].

[TuTanHAM 3aXUCTY ITPaB TPOMAJISTH Ta HOTapiaTy KoauliHii Pagsgucbkuii Coro3
IPU/LISB MaIo yBaru. ToJIOBHIM 3aBJaHHSAM HOTapiaTy B YKpaiti B Toii yac OyB
3aXUCT MallHOBUX 1HTepeciB ep:kaBu [8].

3 i€ MeTo OYJI0 BCTAaHOBJEHO Psifi 0OMEKEHb, sIKi mepeabadain BUMHEH-
HS HOTaplaJibHUX /I TIJIBKU HOTapiaJIbHUMU KOHTOPAMU 3a MiClleM 3HaXO/[’KeH-
Hs1 MaitHa. Ile cTocyBasocst yroz mpo BiuysKeHHsI Ta 3aJI0Ty KUTI0OBOTO OYAMHKY,
madi abo KBapTUPH, HAKJIaIeHHs 3a00POHH BiUy/KeHHsI Ha HEPYXOMe MaifHo, a Ta-
KOK BUJIJaBaHH$ CBIZIOI[TBA IIPO IIPaBO HA BJIACHICTD.

Yroau 1po HajlaHHS 3eMeTbHUX AIJISTHOK /71T OyIiBHUIITBA JKUTJIOBUX OyIMH-
KiB Ha IIpaBi IIPUBATHOI BJIACHOCTI MOBUHHI OYJIM TAKOK IIOCBIYyBATUCS 32 MiC-
1[eM Bi/IBe/IeHHS 3eMeJIbHUX [IIJISTHOK.

Taxuii TpUHIMIT B OKpEMUX BUTIAJKAX 3aCTOCOBYETHCS 1 3apas, ajie € BUHSATKU.

¥ 3akoni CPCP [1] Tako:x mMpoKi MOBHOBaKE€HHSI HOTaPiaJbHOTO CIIPSIMYBaH-
1 6yaM HafaHi i BUKOHKOMaM MiCIIeBHX paj] Ta iHITM opraHaMm. 1M 6yso Hajzamo
MpaBo 3/IIICHIOBATU HACTYITHI HOTapiayibHi il [7, 16]:

* IIOCBi/IYyBaTU 3aIOBITH;

* TIOCBIJTYyBaTH YTO/U 1 JOBIPEHOCTI, KPIM yTOJI IIO/I0 BUJIIJIEHHS 3€MJII;
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* 32CTOCOBYBATHU 3aXO/IH II0JI0 OXOPOHU CIAJIKOBOIO MAalHa;

* IIOCBI/IYYBaTH aBTEHTUYHICTH KOITI JJOKYMEHTIB Ta BUTSTIB;

* IIOCBIIYYBaTH aBTEHTUYHICTH ITIIIUCIB HA JJOKYMEHTAX;

* [iepelaBaTH 3adBU FPOMaJISIH Ta OPraHi3alliii IHIIIMM TPOMaJIsTHaM Ta OpraHi-
3allisIM.

Taki MOBHOBaKEHHsI, HA [YMKY PO3POOHUKIB 3aKOHY, IOBUHHI OYJIH ITiHIMATH
POJIb OPraHiB MiCIIeBOI1 BJIaJv 1 He JaBaTU MOKJIMBOCTI 3/[1ICHEHHST HOTapilaJbHUX
Il HoTapiycaMm.

Y 3akoni Ykpainu “IIpo HOTapiaT”, 9Kuil € YUHHUM HWHI, (DIKCYETHCH, IM10
“y CiTbChKUX HacesJleHUX MyHKTaX yIIOBHOBasKEHI Ha IIe MOCasioBi 0coOM opraHy
MICIIEBOTO CAMOBPSIIYBaHHSI BUMHSIOTH TaKi HOTapiabHi fii: 1) BKUBAIOTh 3aX0/1iB
10/I0 OXOPOHU CIIAQJIKOBOTO MaiHa; 2) MOCBIIYYIOTh 3all0BITH (KPiM CEKPETHUX );
3) BumaoTh AyOIiKaTH IOCBiYEHNX HUMU JOKYMEHTIB; 4) 3aCBiIUyIOTh BIpHICThH
KoIiii (poToKOIII#1) JOKYMEHTIB i BUIIMCOK 3 HUX; 5) 3aCBiIYYIOTh CIIPABKHICTD
MiIMMCY Ha JOKYMeHTax; 6) BUAAIOTh CBIIONTBA IIPO MPaBO Ha CHAJANINHY; 7) BU-
JAI0TH CBIZIOITBA PO IMTPABO BJACHOCTI HA YACTKY B CITIJIBHOMY MalHI TTOAPY-KKS B
pasi cMepTi ofHOTO 3 ToApyAKKa” [10].

TakyM 4MHOM, Ha ChOTOHI MOJKHA CITOCTEpiraTy OiJIbII MIMPOKI TOBHOBAKEH-
HS HOTapiycCiB Yy MUTAHHSAX MPOBE/IEHHS HOTaplaJibHUX il Ta 3aXUCTY IIpaB rpo-
Ma/ISTH.

3 BUKJIaZIEHOTO MOKHA 3pOOUTH TaKi BUCHOBKI:

* 3aXHUCT IpaB TPOMAJISH HOTapiycaMy B KoJuliHboMy PansgHcbkomy Corosi

3aificHIOBaBCs 3/1e0ibImoro (hopMaibHO. A/Ke HOoTapiycu OyJIn Jeps;KaBHuU-
MU i BOHU He OyJin 3allikaBjieHi B pe3yJibraTax CBO€EI [MisIbHOCTI. 30KpeMa, B
KosmniHboMy PazstHebromy Corosi Oysia 10cuTh By3bKOIO 6a3a HOoTapiaib-
HOI JisLTBHOCTI, aJKe 3eMJIsI Ta Psij] iHIMX 00’€KTiB IUBLIBHO-TIPABOBOIO
000POTY 3HAXOAMINCS B IeP:KaBHIil BJIACHOCTI;

* TOJIOBHUM 3aBJaHHAM HOTapiaTy KoJuinHboro Pagsgrcbkoro Corosy OyB 3a-
XUCT COMIaJiCTUYIHOI BJACHOCTI, sSIKa BKJII0Yasia B cebe Bci 3aco61 BUPOOHN-
I[TBA, 3eMJI0, OLJIBIIICTD JKUTI0BOTO (DOHY Ta iH., HoTapiaT Hacamiepesn OyB
CIIPSIMOBAHUI HA 3aXUCT IHTEPECIB /lepKaBY;

* Ha HU3bKUI piBEHb 3aXUCTYy TPOMAJIIH MIPAIliBHUKAMU HOTapiaTy BKa3ye Ta-
KO 1 Te, 10 Ha IToca i HOTapiyciB MoskHa OyJI0 IpuiiMaT ocib 6e3 BUIIOI
IOPUIUYHOI OCBITH;

* B YKpaiHi Ha CbOTO/HI aKTUBHO BIIPOBA/KYETHCA CHUCTEMa JIATUHCHLKOTO
HOTapiaTy, sika Ma€ CYyTTEBI BIIMIHHOCTI Bi/l HOTapiaTy KOJMIIHbOrO PajsgaH-
cpkoro Coroay.
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/losedeno, w0 3axucm npas zpomacsin NPayieHUKAMU
nomapiamy xoauwnv020 Padsucvrozo Corosy 30iticniosascs
30€0i1bUL020 POPMATBIHO, AOHCE 20]I06HUM 3AB0AHHIM HOMA-
piamy 66aniascs 3axXucm COUiaricmuunoi 61acHocmi, moomo
Oepacasu. IIposedeno nesmi NOPiGHAHHS CYUACHOZ0 3AKO-
Hodascmea ma 3aKoHO0A8CcMea KOAUWHb020 Padsncvkozo
Corosy.

It was proved that the protection of human rights by no-
taries in the former Soviet Union carried out mostly formal,
because the main task of notaries was considered to protect
socialist property of the state. A comparison of modern leg-
islation and the legislation of the former Soviet Union was
done.

Jlokasano, umo sauguma npas zpaxcoan pabomuuxamu
nomapuama 6visuwezo Cosemckozo Co03a 0Cyuyecmensiiach
8 bonvluuncmee cayuaes Gopmaivro, 6edv 21a8Hol 3a0auell
Homapuama Cuumanaco 3auuma COUUALUCTUYECKOL COO-
cmeennocmu, m. e. zocyoapcmea. Ilposedenvr onpedeneniivie
CPABHEHUST COBPEMENHO020 3AKOHOOAMENICMBA U 3AKOHOOA-
meavcmsa ovisuezo Cosemckozo Corosa.

Hagiviwna 23 tpasus 2017 p.
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