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Miocpezionanvia Axademis ynpaeninis nepconaiom, m. Kuie

TEOPIS LUBIIbHO-NPABOBOI BIANOBIAAJIbHOCTI
AK PE3YJIbTAT HAYKOBUX IOPUANYHUX AOCNIAXKEHD

Haykosi npaui MAYTT, 2008, eun. 3(19), c. 236—241

Posznsidaemuocst meopis 4UGLILHO-NPABOEOT 6i0N0GI0ANLHOCII K CUCEMA 83AEMO3A-
JeHCHUX T B3AEMOY3200HCEHUX NOHAMY, NO2NA0I6, BUCHOBKIG i CYOdcetb Y 6i0nosionill cepi,
i Micue U po3sumox y 1pucnpyoenyii.

Tepmin “reopiss” Mae Garato sHaueHb. HuMm Bu3-
HAYa€THCS 1 PO3TOPHYTE BUEHHS, 1 CUCTEMA TTOTJIS/IIB,
i cucTemMa MUCJIEHHS, i BUCJIOBJIIOBAHHS, [0 MIiCTATh
pisny indopmaiiiio, KOTpi MOXKYTb BUPI3HATUCH 3a
3MicTOM, (hOPMOIO i CTyTIEHEM CKJIAJIHOCTI, 1 TPOLYKT
abCTparyiodol isyIbHOCTI JIIOICHKOTO PO3YMY Ta iH.
[22, 9].

Y 1paBo3HaBCTBI y HAWIMMPIIOMY PO3YMiHHI
TEOPIEI0 MUBIJILHO-TIPABOBOI Bi/IMOBIIAJILHOCTI Ha-
3UBAIOTh BYEHHSI NPO IMBILIBHO-TIPABOBY BIJIIIOBI-
JIATTbHICTD, SIKEe € OJIHI€I0 i3 CKJIAJ0BUX (€JIEMEHTIB)
BUEHHS TIPO ITUBIJIbHE TIPABO B IIJIOMY.

Buennss mpo UMBLIBHO-TIPABOBY BI/IITOBIIAH-
HICTh € CHCTEMOIO0 B33aEMO3B’SI3aHUX i B3aEMOY3-
TO/UKEHNX TIOHSTH, TIOTJISIB, BUCHOBKIB i Cy/I’KEeHb
PO IMBIJIbHO-TIPABOBY Bi/INIOBIIAJIBHICTD K SIBUIIIE
o6’exktuBHOi miiicHocri [11].

3a3HaueHe BUEHHS SK HAYKOBe 3HAHHS MOXKHA
MOJIJIUTY Ha /IBA OCHOBHUX PiBHA: eMITIpUYHUN i Te-
OPETUYHUI.

EmnipuyHe 3HaHHSA TIPO IUBIJIbHO-TIPABOBY BiJl-
MOBIZIATTbHICTD € MHOKMHOIO BUCJIOBJIIOBAHb IIPO
abcTpakTHI eMIipudHi 06’'€KTH, SKi Y CYKYITHOCTI
JATOTh 3MOTY CKJIACTH YSBJIEHHS PO ITUBIJIbHO-TIpa-
BOBY BiJAIOBiZAIbHICTD SIK siBUILE 06’ €KTUBHOI Ailic-
HocTi. TiJIbKH ommocepesIKOBaHO, YaCTO Yepe3 JOBTUN
JIAHITIOT ifeHTH(iKaIliil Ta iHTepHperamiii, BOHO €
3HAHHAM TIPO IUBIJBHO-TIPABOBY BIi/IMTOBIIAIBHICTD
SIK SIBHTITE, TIIO peasbHo ictye (“piuy cob6i”) [23, 137].
[Ipu 11OMY BOHO € He JIOTiYHUM y3aTaJbHEHHSIM pe-
3YyJIBTAaTIB CIOCTEPEKEHHS Ta €KCIIEPUMEHTY, a TIeB-
HOIO TIOHSATIMHO-AMCKYPCHOIO MOJIEJJII0 4yTTEBOTO
3HaHHA [23, 137-138], OCKiJIBKM OTPUMYETHCS Ha
eMIIIPUYHOMY PiBHI HayKOBOTO IMi3HAHHS IIUBIJIbHO-

[IPaBOBOI BiANMOBiZAJIBHOCTI K sBUINA 00'€KTUBHOI
JHIICHOCTI, 10 XapaKTepU3yeThCs Oe3I0CePeHIM J0-
CIIJKEHHSIM PeasibHO iICHYIOUMX CYCIIJIbHUX BiJHO-
CHIH, 1[0 BUHUKAIOTh MiK KOHKPETHUMHU Cy0’exTaMu
uBinbHOrO TpaBa. Ha 1bomy piBHI BinOGyBaeThes
mpoilec HaKONMWYeHHd iH(opMallii Mpo IUBLIBHO-
MPaBOBY BIiMOBIIANBHICTD SIK 00’€KTa, 10 JOCIij-
JKYETBCS.

OckinbKM cy4yacHi BYEHI OTPUMYIOTH iH(bOpMa-
1ito 1Ipo peabHe OYTTs MUBLIBHOIO IIpaBa IepeBaK-
HO 3 MarepiaJibHUX HOCIiB Takoi iHgopmariii, BOHU
31e61IbIIOr0 MAOTh CIIPaBY 3 IPUIMYHUME TEKCTa-
M.

TekcT € BUXiZHOI TOUKOIO OYAb-sSKOI I'yMaHiTap-
HOI IUCIUILIIHY, BiH KOHIEHTPYE ¥ cobi Bci 0c0obIm-
BOCTI TYMaHITaApPHOTO 3HAHHS Ta M3HABAJIBHOI JisIJTb-
HOCTI — I0T0 KOMYHIKaTHUBHY, 3HAUEHHEBY 1 I[IHHICHY
npupony [16, 400].

Emmipuyune 3HaHHS TPO ITUBLJIBHO-TIPABOBY Bi/l-
NOBiZAJBHICTD AK sBUIE O6'€KTUBHOI AiHCHOCTI
SIKICHO BIJIPI3HSIETHCS Bijl TEOPETUYHOTO 3HAHHA [23,
140] ipo Heil, siKe OTPUMYETHCS HA PAIliOHAIBHOMY
(JroTiyHOMY) CTYIIEHI Ii3HAHHS, JIe IJISSXOM BHUKO-
PUCTaHHS TIEBHUX HAYKOBUX METO/IIB (30KpeMa, abc-
TparyBaHHS, i/leaii3ailii, MUCJIEHOTO eKCIIEPUMEHTY
Ta iH.) BigOyBa€TbCS PO3KPUTTS HAWOLIbII rmbo-
KUX, CYyTTEBUX CTOPiH, 3B’SI3KiB, 3aKOHOMipPHOCTEH,
BJIACTUBUX IMBIJIBHO-TIPABOBIN  BiIMOBIAATBHOCTI
SIK 00’€KTY, 10 BUBYAETHCA. TeopeTHIHui piBeHb —
GiIbII BHCOKA “CXOAMHKA” y HAYKOBOMY ITi3HAHHI.
TyT BUCYBaIOThCS BiIIOBiIHI HAYKOBI rinoTe3u i Te-
opii [8, 427], orpuMmyloTbcs Taki (GOpMU 3HAHHS, K
MOHSTTS, TPUHITUTIY, i/1ei Ta iH. [[pusnauenns Teope-
TUYHOTO TIONIYKY MOJIATAE HEe B TOMY, 00 BCTAaHOBH-
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™! (baKTH i BUSHAUUTH 30BHIITHI 3B’I3KU MiXK HUMH,
a B TOMY, 106 TOSICHUTH, YOMY BOHU iCHYIOTH, UM
3yMOBJIEHE iX ICHYBaHHS, BUSIBUTH MOKJIMBOCTI 1X
3minu [17, 125].

Ortxe, y cTpOroMy 3HAaUYeHHi TepMiHU “Teopis’
i “BueHHs” He 30irafoTbCS, BIAMIOBIIHO HE € TOTOXK-
HUMU TIOHATTS “Te0Pist IUBIJIbHO-TIPABOBOI BiITIOBI-
JAabHOCTI” Ta “BYEHHS MPO IUBIJILHO-TIPABOBY BijI-
MOBIZIATTbHICTD .

Ane y cdepl 0pUANYHUX HAYK BUKOPUCTAHHS
3a3HAYEHNX TEPMiHiB SIK TOTOXKHUX € MPUILYCTUMUM,
OCKIJIBKY TPAJNITITHO PO3YMiHHS TIOHSATTS “Teopis”
y TIPAaBO3HABCTBI BIi[PI3HSETHCS BiJl PO3YMiHHS 3a-
3HAUEHOTO TIOHATTS Y IPUPOTHIYNX HAyKaxX.

Tak, 3rifHO 3 BUMOTaMU TPUPOJHUYMX HAYK,
OyIb-sTka Teopist TOBUHHA OYTH CHUCTEMOTO TTOHSITH,
MTOCTYJIOBAaHUX TBEP/KEHb 1 BUCHOBKIB, IO JIOTiv-
HO BUIUINBAIOTH i3 HUX. Ejxementamu Teopii (1eob-
XiTHUMHU 1 JocTaTHIMU) MaioTh OyTH: 1) TOHATTS;
2) nepBUHHI TBepikeHHs (akciomu); 3) moBeeHi
TBep/UKEHHS (TeopeMU-BUCHOBKHN). TakuM YUHOM,
TEOpisi € po3BUHEHOI0 (POPMOIO OpraHisallii HayKo-
BOTO 3HAHHS, AKa B iZleaJIbHOMY BUIIAKY Tepeabadae
JIeIYKTUBHUI METOJi BUBE/IEHHS 3HAHb — JIOTIYHUX
HacTiakiB. JKopcTka enryKTUBHA CTPYKTypa Teopil
Bi/ITIOBiZIa€ BUMOTAM HECyTNepeusIMBOCTI Ta MOBHOTHU
P BUKOHAHHI TOJIOBHUX (DYHKIIIN — TOSICHEHHS i
nepeadadeHHsI.

IOpunuune x 3HaHHS (BKJIIOYAIOYHM IUBITICTH-
Ky) OTIEPYE TOHATTSIM TEOPil SIK TIeBHOI CYKyTTHOCTI
MOTJISAMIB  YIEHOTO, CHCTEMHU BUCJIOBJIIOBAHb, He
3B’sI3aHUX KOPCTKOIO JETyKTUBHOIO TTOCTiTOBHICTIO
iZiell, cipgMOBaHUX Ha TOSICHEHHS, iHTEePIIPeTAaIliio
3HAHHS Ta Mi3HABAJIBHOI AisyibHOCTI [16, 13]. Ase y
Oy/Ib-IKOMY Pasi HayKoBa IOPUANYHA TEOPist € CUC-
TEMOTO 3HAHb y3araJbHIOIOUOTO XapaKTepy Mpo mpe-
MeT, siKa BiZINOBiZIa€ eBHOMY PiBHIO abGCTpaKILii.

PisHATBhCA TaKoK CrocoOuM BUKJIALEHHS Teopiii
BYEHNMH — TIPeJICTABHUKAMH TPUPOAHNYNX HayK
1 BYEHNMM — TIpeICTAaBHUKAMHU OPUANYHUX HAYK.
Ilepimi, K IPaBUIIO, BUKOPUCTOBYIOTD BA CIIOCOOM:
1) eBpucTuuHUil (KOJMM SK MOXKHA CKOpillle BUSIB-
JITIOTHCS HalOLIBII KOPHCHI, X04a i He 000B SI3KOBO
(byHmamMeHnTaNbHi, BUCHOBKH TEOPii i TYT JKe JeMOHC-
TPYIOTbCsI crocobu ix sacrocyBaHHs); 2) akcioMa-
TUIHUN (KOJIU TEOPisl BUKJIAIAETHCS SICHO i CHUCTe-
MaTHYHO, YiTKO BKa3yIOTbCS TIEPBUHHI TBEPIKEHHS,
JIOTIYHO Ta BUPA3HO BU3HAYAIOTHCS TMOHATTS, IO
BUKOPUCTOBYIOTbCSI B Teopii). [Ipyri (i nusinictu
30KpeMa), IK ITPaBUJI0, BAKOPUCTOBYIOTH TaK 3BaHUN
icropuunwmii crioci6 (Ko HalGiIbII TTOBHO ITPOCTE-
JKYETBCS 1CTOPiS CTAaHOBJIEHHS Ta PO3BUTKY HAYKO-
BOI Teopii, posragaanThes pisi cipobu ii mobyaoBH,

BKJIIOYA04N i noMuakosi) [9, 28—29]. Ane sxkum 6u
criocob6oM He GyJia BUKJIaJeHa Teopist, ocobIrBe 3Ha-
YeHHST Ma€ MPU IIbOMY OPTaHi3allisl BiJIMOBITHUX TI0-
HSTh, CHCTEeMHa 100YI0Ba 1 JIoriuHa 06yMOBJIEHICTb
ix mocaimoBHoCTi [5, 13].

Ha aymxy C. C. AnekceeBa, “Bech BeNIWKHUI Ta
GaraTorpaHHMIT MaTepiaa Teopii IMBLIBHO-TPABOBOI
BiIMIOBIZIAJIBHOCTI PO3TAJAETHCS HA J[Ba TOJOBHUX
CTPYKTYPHUX IMIPO3/IiNN, OIUH 3 SKUX OXOILIIOE
IUBUJIbHI IIPABOIOPYIIEHHS, a iHIMNWI — ITMBIJIBHO-
mpaBoBi caHKIi” [4, 27]. Ane TyT, Ha Hally IyMKY,
C. C. AJekceeB JI0MTyCKa€E HETOUHICTh, OCKIIBKY Ha-
BiTb Ha TEPIINI TOTJSA BUHO, 10 Y CAMOCTIHHUI
MIPO3/iT MOKHA BUOKPEMUTH MaTepiajiu, SKi Mic-
TSITh JIOCHI/I>KEHHS TIOHSTTS IUBLIBHO-TIPABOBOI BiJl-
ToBiaTbHOCTI. SIKIMO K peTesbHilIe TTpoaHai3yBa-
TH TEOPil0 NUBLIBHO-TIPABOBOI Bi/IMOBIIAIBHOCTI, TO
3aJIEKHO Big mpobJjieM, IO AOCHIIKYIOThCI, MOKHA
BUOKPEMUTHU TaKi OCHOBHI mijipo3zainu: 1) moHATTS
[UBIJIBHO-TIPABOBOI  BiJIMOBIZIATBHOCTI; 2) TPUHIU-
M1 [IUBIJILHO-TIPABOBOI BiAIMOBiAsIbHOCTI; 3) (PyHK-
11ii 1UBIJILHO-TIPABOBOI BiJINIOBIZIATBHOCTI; 4) YMOBU
IUBIJILHO-TIPABOBOI  Bi/IMIOBIJABHOCTI; 5) 3aX0/u
IUBIJIBHO-TIPABOBOI BiJIMOBIZIATBHOCTI; 6) MeXaHi3M
[ii TIMBLIBHO-TIPABOBOI BiATIOBiIAJILHOCTI; 7) edek-
TUBHICTD ITUBIJIbHO-TIPABOBOI BiZINOBI/IaIbHOCTI.

Ao X po3risiiaTé JIOTIYHY CTPYKTYPY Teopil
IIMBLIBHO-TIPABOBOI Bi/IMOBIIATbHOCTI, TO BOHA BUT-
JISIJIA€ K i€papXis MOHATD, TOJIOBHUM 3 SIKUX € BJIac-
He TTIOHATTS ITUBIJTbHO-TIPABOBOI BiIMOBIIATbHOCTI.

HesBaxkatounm Ha BeJWKY KUIBKICTh HAYKOBUX
my6utikariiii i3 3a3Hadenoi mpobaeMaTuKy, y TIUBLTiC-
THIII # ChOTOIHI BiZICYTHS €HICTD YMOK 3 GiThIIOCTI
3araJlbHOTEOPETUYHUX MUTAHb ITMBIJIHHO-TIPABOBOI
BiZITTOBiZAIBHOCTI.

Bes nepebiblieHHs MOKHA CKa3aTH, 1[0 ChOrOJ-
Hi BUEHI-IIUBIJIICTU € Mailske OIHOCTAWHUMU JIUIIE Y
BU3HAHHI TOTO, 110 IUBIJILHO-TIPABOBA BiAIOBIIaJb-
HICTb € PI3HOBUJIOM IOPUIMYHOI BiJIIIOBIJIaJIbHOCTI,
sIKa, Y CBOIO Yepry, € Pi3HOBUJ/IOM COIiaJbHOI Biji-
nmoBiziabHOCTI [6]. [HIIT TUTaHHS HOCSATH MTEPEBAKHO
JIMCKYCIWHUI XapaKTep.

Taxk, y muBimicTuli, 9K i B 3arajbHIN Teopil mpa-
Ba, BIPOJIOBK KIiJIbKOX JIE€CSATUIITh IUCKYTYETHCS
npobJjieMa TakK 3BaHOI JABOXACIIEKTHOI IIPaBOBOL Bij-
MOBITATBHOCTI — TO3UTUBHOI (MIPOCIEKTUBHOI) Ta
HeraTuBHOI (peTpocnekTuBHOI ). IcHy€ mpobema mo-
HATTS IIUBLIBHO-TIPABOBOI BifinoBijanbHOCTI. He3Ba-
JKalouM Ha 6araTo JEeCATUIIIThH HAYKOBOTO JIUCKYPCY
I[O/I0 I[bOT0 TUTAHHS, €IMHOIO IIOHATTS IIUBIIiICTUKA
Tak i He po3pobusIa. MosKHa BHOKPEMUTH /[BA OCHOB-
HUX MIX0U /10 HoTO BU3HAYeHHS: 1) MOHICTUYHUNT
(IMBIJIBHO-TIPABOBA BiITIOBIIAJIBHICTD PO3TISAAETD-
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cd K €IUHE IiJIe 1 BIAIIOBIAHO BU3HAYAETHCI 11 €/11-
He TOHSTTS); 2) AyaJicTUIHUM (JI0OTOBipHA Ta HEJO-
TOBipHA BIiNIOBIJAJIBHICTh PO3TISAAIOTHCSI OKPEMO
Ta BIZINOBIHO BU3HAYAIOTHCS iX TMOHATTS). Kpim
TOTO, MO’KHAa BHOKDEMWTHU TaKi OCHOBHI KOHIIETIIii
MMOHATTS IIUBLJIBHO-TTPABOBOI Bi/IITOBIZIATbHOCTI: KOH-
EMIIII0 BiJIMOBIIAJIBHOCTI 9K “camkuyii’, KOHIIEIIIIO
BIZIMOBIABHOCTI AK “0606’43KYy”, KOHIIENIIIIO Bijl-
HOBIZAIBHOCTI SIK “Npasogionowenns” Ta iH.

KpiMm Toro, 1ipu BUpIilIeHHI TUTaHHS 1OJI0 BUHU
SIK YMOBH IIUB1JIbHO-TIPABOBOI BiATIOBIZIA/IBHOCTI Hay-
KOBIII He MOKYTb IIUTU €THOCTI Y >KOJTHOMY aCTIeKTi:
1) auckyTyeThes npobiiema BUHA K He00Xi0H0i yMO-
BU IIMBIJTBHO-TIPABOBOI Bi/IMOBIIAILHOCTI; 2) icHYyE
npobieMa BU3HAUYEHHS NOHAMIMS BUHU Y TIUBiIBHO-
My TIpaBi (K BU3HAYATH: Ha ITi/ICTaBi MOBEAiHKOBOI
YU [TCUXOJIOTIYHO1 KOHIIEMNIIii? ); 3) He BUpilleHa Ipo-
6J1eMa TPUPOIN BUHU I0PUANIHOI 0COOH Ta iH.

CyTTEBOIO 0COOIMBICTIO TEOPiT MUBIIBHO-TTPABO-
BOI BIZIIOBIZIaJIBHOCTI € Te, 110 IIOTJISAU, BUCJIOBJIEH]
HaykoBIsiMU y XIX—-XX cT., BXOASTD /10 ii 3MicTy i
He BIIKUAAIOTHCA SK Taki, 10 He Bimo6paxkaioTh aHi
CYy4aCHOTO CTaHy Bi/IMOBITHUX CYCIIJIBHUX BiTHOCHH,
aHi Cy4YaCHOTO pPIiBHS iX IPABOBOTO PETYJIIOBAHHS.
Xoua cphorozani, 6e3yMoBHO, HEOOXiZHO BpaxoByBa-
TH, 1O TEOPETUYHI BUCHOBKHU IOJI0 IUBIJIBHO-TIPA-
BOBOI BiAnoBiganbHoCTi Gyau 3pobaeHi Ha migcTaBi
OCJIKEHHS YMHHOTO Ha TOU 4Yac 3aKOHO[AaBCTBA 1
Bi/IMTOBITHOTO CTaHy CyCHibHUX BifiHocuH. CydacHi
K CYCITJIBHI BiTHOCHHM y cepi il IUBIJIBHOTO MMpa-
Ba CYTTEBO BIiZIPIZHAIOTHCS BiJl CyCHIJIBHUX BiTHOCUH
MUHYJUX ICTOPUYHUX T1epioziB. Bianosinno Biapis-
HSIETBCS 1 IIPABOCBIIOMICTb HAYKOBIIIB-IOPUCTIB, SIKi
JOCTKYBaIA TIPoGJEeMU  TIMBIIBHO-TTPABOBOI Bifl-
MOBIJIATTbHOCTI.

BpaxyBaHHs 1paBOCBIJIOMOCTI BYEHOTO Y KOJI-
HOMY pasi He TIOBUHHO 3aJIMINATUCS 11032 YBaroio,
OCKLJIbKY IOPUIMYHA HayKa B3arajii Ta ITUBLIICTUKA
30KpeMa MIJIbHO TIOB’sg3aHi 3 ITPaBOCBIIOMICTIO — 3
MIPAaBOBOIO 1/1€0JIOTIET0, STKA MOPSI/L 3 PABOBOIO TICU-
XOJIOTI€I0 YTBOPIOE TTPABOCBIIOMICTH SIK COITIAJIbHO-
MIpaBOBUH (heHOMEH.

[IpaBocBimoMicTh — 1€ CyKyTTHICTH ySIBJIE€HD, ITOT-
JISIJIiB, IEPEKOHAHB, OI[IHOK, HACTPOIB 1 MOYYTTIB JITO-
JIel 10 TIpaBa i JIep>KaBHO-TIPABOBUX SIBUTIL. Y Teopii
TIpaBa BUOKPEMJIIOIOTh THOCEOJIOTIUHUH i COITI0JIOTiv-
HUM acniekTH mpaBocBizioMocTi. [Hoceonoriunmii ac-
IEKT II0Ka3y€ PyX Bijl AIHCHOCTI 10 CB1IOMOCTI, KOJIN
izel i MOrJIsIAM BUCTYTIAIOTH SIK Pe3yJibraT BigoOpa-
»KeHHs AiiicHocTi. COIiONOTIYHNH acTieKT BU3HAYAE
Iepexis Bil CBIIOMOCTI 0 AIMICHOCTI, B pe3yJibTarti
SIKOTO (pOPMYIOThCS TIeBHI Mojiesi moBeiHKu. Bif-
OyBa€eTbCs OCMUCJIEHHS 1 MiATBEPIKEHHS POJIi TIpa-

Ba, HAJIAETHCS MOTO OIIHKA 3 TOUYKN 30PpYy MOPATbHUX
KPUTEPIiB, YCBiIOMIEHHST HEOOXiTHOCTI [if0Uoi cuc-
TEMH 3aKOHOIaBCTBA, & TAKOK OCMUCEHHSI TOTpebn
y 3MiHI Ta JJONOBHEHHI YUHHUX HOPMaTUBHO-TIPABO-
BUX aKTiB, CIPUMHSATTA IIPOLIECIB 1 Pe3yJIbTaTIB 11pa-
BO3acTOCOBYOI MpakTuku [ 19, 384].

[IpaBoCBiIOMICTD € CKJIAHUM KOMILIEKCOM TICH-
XOJIOTIYHUX Ta i7Ie0JIOTIYHUX KOMITOHEHTIB (eJieMeH-
TiB), TOMY Yy Cy4acHiil Teopii IpaBa BOHa, SK yKe 3a-
3HAYAJIOCSH, PO3IOIIISETHCS HA TTPABOBY MCUXOJIOTIIO
1 mpaBoBy ineoJorito. [IpaBoBa ncuxosoriss “oxor-
JIIOE CYKYITHICTh TTPAaBOBUX MOYYTTIB, IIHHICHUX BiJl-
HOCHMH, HACTPOIB, 6akaHb i MepeKUBaHb, XapaKTep-
HUX JJI1 0COOMCTOCTI (KOHKPETHOI JIIOANHY ), BChOTO
CYCHJIBCTBA B I[JIOMy YU KOHKPETHOI COIaJIbHOI
rpynu”. Iliz mpaBoOBOIO i1€0JI0TiEI0, SIK TIPaBUJIO, PO-
3YMI€ETbCS “CHCTEMATH30BaHE HAYKOBE BUPAKEHHS
MIPaBOBUX TOTJISI/IIB, TPWHITHIII B, BUMOT CYCITiJTbCTBA,
pisHuX TpyT i BepcTs Hacenenus” [18, 305—309].

dAckpaBuM TpUKIIAIOM TPABOBOI ijI€0JIOTil €
MapKCHUCTChKO-JIEHIHCbKa KOHIIEIIis TpaBa Ta Jep-
JKaBW, 10 MaHyBaJa 3a PaJgHCbKUX yaciB. Y Pa-
ngHcbkoMy Colo3i “iipoliec HaKOMUYeHHs 3HaHb 1TPO
JIepsKaBy i MPaBo, TOCTIIZKEHHS JIeP5KaBHO-TIPABOBUX
ABUII BiOyBancs JIMIIE Ha OCHOBI HayKoBOi 6asu,
3aKJaIeHOl TeopeTUKaMu MapKCU3MY-JIeHIHI3My Ta
iX TIOCJTiIZIOBHUKAMH, Bi/ICTYII BiJl SIKOi He JIONTyCKaB-
cs. Bei 3ranHs, Teopii, TOCTiKEHHS, 10 CyTiepevn-
au abo He 36iramnucs 3 MapKCHCTCHKO-JEHIHCHKUM
BUYEHHSIM, TaBPYBAIUCSA K GyprkyasHi, BBAKAIUCS
AHTUHAYKOBUMMU, TTKITMBUMHU, TAKUMU, IO iAPU-
BalOTh OCHOBU TOOYIOBHU PaisTHCHKOI fepskasu” [10,
20]. HaykoBi mpaBOBi AOCTIIKEHHS PaATHCHKUX
yYeHux OyayBajMcCs Ha PO3MEKyBaHHI TPaBOBUX
CHUCTEM COIIATICTUYHNX 1 KaiTaJiCTUIHUX JIEPKAB,
a OTKe, AK TPABUIIO, MICTHJIN OOIPYHTYBaHHS Iepe-
Baru paJisTHChKOTO TPaBa HaJ| KaliTaJiCTUYHUM.

Aue came HAyKOBi 3HaHHS, OTPUMaHI B Pe3yJib-
TaTi 3MiMCHeHHS (PyHAaMEHTAIBHUX JOCiKEHb pa-
ISTHCBKUMU BUEHUMH, CKJIAZAf0Th OCHOBHY YaCTUHY
Teopil MMBLIBHO-TIPABOBOI BiIMTOBiIaIbHOCTI. | MU He
MO’KEMO He BUBHATH, 1[0 HAYKOBI PO3pOOKM OaraTbox
PaISTHCHKUX TIPABO3HABIIB 3/1e01IBIITOTO, HE3BAKATIO-
YW Ha TIeBHi i/1e0JI0TiuHi fedpopMallii, € BeTmue3Horo
iHTEJIEKTYaIBbHOIO CHA/IIIMHOT0, SIKa TMOTPeOyE BUB-
YEHHS.

Boanopas ciizi BpaxoByBaTH, 1110 He BCi HAyKOBi
Pe3yJIbTaTh PaATHCHKOI 100M HUHI CTAaHOBJSTDH OI-
HaKoOBY IliHHiCcTb. IIpaili, B AKUX MICTUTBCS JIHIIIE
aHaJIi3 YMHHOTO Ha TOW Yac IUBIILHOTO 3aKOHO-
nasctBa (Hacamriepen [IK YPCP 1922 p. [1] Ta K
YPCP 1963 p. [2]) i npakTuKu HOT0 3aCTOCYBaHHS
Ta B SIKUX Bi/ICYTHI TIeBHI TEOPETUYH] y3arajJbHeHHSI,
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CTaHOBJIATH iHTEpec JuIie 3 icTopiorpadiuHoi TOY-
ku 30py. OyHmaMeHTaNbHI K IUBLIICTUYHI JOCTiI-
JKeHHs, Taki, HampukJazd, gk npais [. K. Mareesa
“Buna B coBeTckoM rpakaanckom mpase” (1955 p.),
He BTPAvyaloTh CBOEI 3HAYYIIOCTI i CbOTO/HI.

AJle CTOCOBHO HAyKOBHX PO3POOOK, 3/iHCHEHIX
MPAaBO3HABISIMA B YMOBax Pa/IsTHCbKOTO CYCIILIbC-
TBa, K BipHo 3ayBaxye C.C. Amekcees, MOTpiGHO
MOCTITHO MaTH HA YBas3i, III0 BOHW — HAaBITb y TIO3U-
TUBHUX CBOIX acIleKTaX — 30PIEHTOBaHI Bce-TaKu Ha
ny6utiyHO-TIpaBoBy KyJabrypy. 1li pospobku, ocob-
JIMBO Y3arajlbHIOIYOTO XapaKTepy, 4acTo He OepyTh
JI0 yBaru Jladi ¥ 1{iHHOCTi TPUBATHO-TIPABOBOI KYJIb-
Typu (HAIPUKJIAJ, OTOBIpHOI (hOPMU IOPUIUIHOTO
peryJoBaHHs), ki 3 6ararboxX (PyHZaMEHTaIbHIX
pobJIeM IIPaBOBOI Teopil MOKJIMKAHI CIyryBaTH Bijl-
MIPaBHUM IIYHKTOM HayKOBOTO aHasi3y |3, 550].

IIy6iuHO-IIpaBOBa 30Pi€HTOBAHICTh HAYKOBMX
Tpaib PasTHChKUX MUBLTICTIB 37e6imbIne Gyma 3y-
MOBJIEHA 3MICTOM PaJSIHCHKOTO I1MBIJILHOTO 3aKO-
HomaBcTBa. Akimio, Hanpukiaan, B3gtu K YPCP
1963 p., To Garato ioro HopM BigoGpazkanu my6-
JIIYHO-TIPABOBI 3acajiv, X04a, SIK BIPHO 3a3HAYAIOThH
O. 1. Xapurtonoa Ta €. 0. XapuroHoB, HeOOXiIHO
BU3HATH, 1110 B TOK Yac MaJjia Miclie 1 YacTKOBa, IIpu-
XOBaHa PelerIlisl AessKUX MOJ0KeHb Ta iflefl puMCh-
KOTo i Oyp:KyasHOro nmpuBatHoro mnpasa |24, 538].

3wmict IIK Ykpainu 2003 p. cBiquuTh IPO 3arajb-
Hi TIPUBATHI 3acau PeTyJIIOBAHHS BiAIMOBIHUX CyC-
IMIJIBHUX BiTHOCHUH, a KOHLIEIIIIis, 1[0 JIE;KUTDb B OCHOBI
3a3HAYEHOTO HOPMATHBHO-IIPABOBOTO aKTa, BHUXO-
IuTh Hacamiiepen 3 Toro, 1o I[K € kogekcom rpo-
MAJISTHCHKOTO CYCITiJIbCTBA, B SKOMY IE€PEBa)KAIOTh
TOPU3OHTAJIbHI 3B’43KU MiXK I0PUAMYHO PiBHOIPAB-
HUMU TIAPTHEPaMH, a He BiIHOCMHU BEPTUKATBHOI
BriopsiakoBaHocTi [20]. Takuii mizxis 10 peryroBaH-
HS CYCITIJIBHUX BI[THOCUH SICKPABO IEMOHCTPYE Te, IO
i7IE0JIOTIYHOI0 OCHOBOIO BITYM3HSHOI IOPUCIIPYIEH-
1ii € izeosoris GopMyBaHHS B YKpaiHi COIiaJbHOI
MIPaBOBOI1 JIepKaBU 1 TPOMASTHCBKOTO CYCIITbCTBA,
i KoM y3TOMKy€EeThes 3i 3MicToM cT. 1 Koncruty-
11ii YKpainu, B SKill BCTAHOBJIOETHCS, 10 “YKpaiHa €
CyBepeHHa i He3aJeXKHa, TeMOKPATUYHA, COIliaTbHa,
MpaBoBa jiepxkaBa’.

Pesynpratu cydacHUX BITUYM3HSIHUX HAYKOBHUX
JOCIIIPKeHb pobJieM LUBLIBHO-IIPABOBOI BiJIIOBI-
JAJIBHOCTI 3/1e61TbINe CBiTYaTh TIPO Te, MO MUBLIiCTH
V HayKOBUX IONIYKaX KEPYIOThCS caMe 1TUMU OPi€H-
TUpaMu. AJie GKiCTh 3a3HAUEHUX JOCJIiKEHb 3aJ1-
mae 6askaTy Kpamoro. 30KkpeMa, 3MiCTOBHUI aHasIi3
Cy4yacHOI BITYM3HSHOI IOPUAWYHOI JiTepaTypH, Ha
JKaJib, HAJA€ TIJICTaBU CTBEP/UKYBaTH, 10 CydYacHi
ny6utikaiii 3 mpobjaeM HUBLIbHO-IIPABOBOI BiAMOBI-

JTAJIBHOCTI, SIK TPABUJIO, HE MICTSITh HOBUX iJ1el, KPIM
TOTO, HAWYaCTiNIe OCTIPKEHHS HOCSTH TPUKJIA-
HU, a He PyHAaMEeHTaTbHIN, XapaKTep.

HaykoBa Teopist 1MBiJIbHO-TIPABOBOI  BiJITIOBI-
JIAJIBHOCTI 9K B YKpaiHi, Tak i B iHIIUX KpaiHax, Mo
yTBOpUANCA Ticys posnaay komuiaboro CPCP, oc-
TaHHIM YaCOM PO3BUBAETHCS MEPEBAKHO 32 PAXyHOK
yTOYHEHb, KOHKPETHU3allii, MeBHOTO PO3BUTKY IIep-
BICHOTO 3HAHHS, BHACJIZIOK YOTO OCHOBHUH PyX BiJl-
GyBaeTbest 371ebibIne BeepearHi Bke chopMOBaHIX
MOHATH Ta ysiBJeHb. Hepigko oTpuMaHi pe3yJbraTti
BUSIBJISTIOTHCS TIOBTOPEHHSIM Y>Ke BiZIOMOT0, X0ua Ha-
YKOBa JyMKa TMOBMHHA Yac BiJl 9acy MPUXOAUTH [0
HOBOTO TTOHSTTS PO SBUIIIE YU HOTO KOHKPETHY CTO-
POHY, STKMM HayKa paHiliie He onepyBana [12; 13].

Kpim Toro, He 3aBXKAM BPaxOBYIOTHCS Ti 3MiHHU,
SJKUX 3a3HAaB KJIACUYHUHM IHCTUTYT IUBLIBHO-TIPA-
BOBOI BiAIIOBIJaIbHOCTI y 6araTbox KpaiHax CBITY y
npyriii nonosuHi XX — Ha nmoyarky XXI ct., a came:
posiupenHs chepu 3aCTOCyBaHHA ITUBIJILHO-TIPABO-
BOI BI/IMOBIZIATbHOCTI, PO3BUTOK iHCTUTYTY GE3BUH-
HOI BiJIMIOBIJA/ILHOCTI; TIONUPEHHs J0OPOBIIBHOTO
Ta 060B’I3KOBOTO CTPaXyBaHHs IUBIJIBHOI BiIOBI-
JIAJIBHOCTI, BCTAHOBJIEHHS TPAHUYHUX PO3MipiB BijI-
ITKOAYBaHHS; AUdeEpeHIliaiiss MPaBOBOTO PEKUMY
MalHOBOI BiZIMOBIJIaJIbHOCTI 3a/I€5KHO BiJl XapaKTepy
TOPYIIEHOTO iIHTepecy Ta iH.

[Ile onHiI€IO HETATUBHOIO O3HAKOIO CYYaCHUX JI0-
CITIIZKEHD IPo0IeM HUBLIbHO-IIPABOBOI BiAIOBIAA/Ib-
HOCTI € Te, 110 JIy>Ke YacTO Ha CTOPIHKAX IOPUIUYHOI
nepioMKn (haxiBIili BUCTOBIIOIOTH CBOI TOYKH 30PY
6e3 MOCTATHBO YiTKOI, PO3TOPHYTOI apryMmeHTarlii,
yepes 1110 HEMAE MOKJIUBOCTI TPOCTEKUTH JIOTTYHU A
P TOCTiIKEHHS, 2 OKpeMi (haxiBIli 3aMiHIOIOTh BUB-
YeHH4 TpaBa gK COIaJIbHOI peabHOCTI BUBYCHHSIM
TEPMIHOJIOTII 3aKOHY, B PE3YJbTaTi YOTO JOCIIIKY-
IOThCSI He TIPABOBI SIBUIIIA, A Pi3HI 3HAYEHHS CJIIB, SAKi
MICTSITBCS Y HOPMAaTUBHUX aKTaX. Tak, HAIIPUKJIAJI,
MIPU TOCJII/IPKEHHI TIOHATD “caHkKiiss” i “BiATOBinaIb-
HicTB” apryMeHTallis iHKou OyLy€ThCsI He Ha JOBO-
Jlax, sKi CIUPAIOThCS HA TIPaBO, MPAKTUKY HOTO 3a-
CTOCYBaHHS Ta TEHJIEHIIII PO3BUTKY, a Ha TTOCUJIAHHI
Ha TJIyMauHi coBHUKH [ 15, 249].

Kpim Ttoro, Ha mificTaBi aHajizy 3MicTy Teopii
IIUBLIHPHO-TIPABOBOI  BiJITOBIIAIBPHOCTI MOXKHA JTili-
TH BHCHOBKY, 10 TUBIIiCTH y 6araThoX BUMAIKaX
BUBYAIOTb HE Ti PeayibHi CyCHiJbHI Bi[HOCHHU, IO
BUHUKAIOTh Ta iCHYIOTb MiK Cy0'€KTaMU IIUBLIBHOTO
1IpaBa, a JIMIe MOJIEJTIOIOTh MEBHI 1/1eaJIbHI IOPUIUYHI
KOHCTPYKIIi. Asie un Mo)KHa 6e3 3’sicyBaHHS [IiiiCHOI
B3A€EMO/IIl eJIeMEHTIB IIeBHOI TyMaHiTapHOi cdepnu
BU3HAUUTH, SIK BOHU TIOBWUHHI BipHO B3aEMOISATH?
Ha namy gymKy, TyT HeoOXizHO BpaxoByBaTu Ty 06-
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CTaBUHY, MO IMBIJBHO-TIPABOBY BiJNOBIZIATBbHICTD
SIK sBHUIe 00’'€KTUBHOI AiliCHOCTI “MOKHA YSIBUTH
JIBOMA CIIOCOGAMI: CIIOYATKY K aOCTpaKTHHIL 00’€KT,
TOOTO SIK MOJKJIUBY (DOPMY TMOBEMIHKH, sTKa BHUpa-
JKAETHCS CUCTEMOIO TTPABIUJI, TA SIK PeAJTi3alliio IyMKU
Ta TIOBEIIHKY TEBHIX 0COGUCTOCTEH B MEBHWIT Yac i B
IIeBHOMY Micli Aii, creniikoBaHUX UMY IIPaBUIa-
min...” [21, 62]. T smiie micss 1boro MoskHa OyyBaTi
MO/IEJb IOPUANYHOT KOHCTPYKITil.

AJle caMa IOpUJIMYHA KOHCTPYKIIis, SIK BipHO 3a-
3Havae M. M. KopkyHoB, “He TTOBUHHA Bi/IMOBiIaTH
B yCiX CBOIX HIoaHcax fAificHocTi. Bici kpucrana, op-
6ita Micss iCHYIOTD JIMIIE y HALIOMY ySIBJIEHHI, MU
JIUIIe YSIBISEMO ix co0i. I 1e JKOIHUM YNHOM He 3a-
Ba’Ka€ 1M KOHCTPYKITiSIM MAaTH BUCOKe HAyKOBe 3Ha-
yeHHs. ToMy He 6i/a, IKIIO 1 OPUANYHA KOHCTPYKIIis
He € TIPOCTOIO Kotielo mificHocti. Otinka ii moBuHHA
0O6YMOBJTIOBATHCST BUKJIIOYHO TUM, YU € BOHA TMPH-
IaTHOIO (DOPMOIO /IJIT HAOYHOTO BiZITBOPEHHS BCiX
SKOCTEN MPaBOBUX SIBUII[ Ta 1X B3aEMHOTO CITiBBiJI-
Homennst” [14, 427]. Bognopas jist Toro, mob KoHc-
TPYKIIiSl Bi/IIIOBiJlajla CBOEMY IPU3HAYEHHIO, BOHA
MOBUHHA 32/TOBOJILHATH TIEBHUM 3aTaJIbHUM YMOBaM,
gki P lepinr masuBae 3aKOHaMU IOPUANYHOI KOHC-
TpyKIii: 1) yMoBi OBHOTH (KOHCTPYKIliSI TIOBUHHA
HNOKPUBATU OO0 PIBHOMAHITHI OKPeMi BUIIAIKH,
BCi BOHU, y CBOIO 4epTy, MalOTh BMII[yBaTUCh y 1l
paMKm); 2) yMOBi TIOCJiZIOBHOCTI (KOHCTPYKITis TIO-
BUHHA OYTH IIOC/IiIOBHOIO 1 y IBOSKOMY BiHOLIEHHI:
a) BOHA caMa He TIOBMHHA OYTH BUHSITKOM i3 GBIl
3araJbHUX IOPUINYHUX MTOJ0KEHD; 6) BOHA TIOBUHHA
6yTH Takoto, MO6 PINeHHsT BCIX OKPEMHX MUTAHb,
110 CTOCYIOTBCS IAHUX BiJTHOCUH, BUIIJIUBAJIO K He-
06XiIHMIT JIOTIYHII BUCHOBOK); 3) YMOBi MPOCTOTH
(KOHCTPYKIIis TIOBMHHA OYTH MPOCTOIO, TIPUPOHOIO,
OCKIJIBKM JIy:Ke CKJIaJiHa YW IMITy4YHA KOHCTPYKITis
MOJKe He TIOJIETTIUTH, a JIUIIEe YCKIAAHUTH PO3yMiH-
HA) [4, 427-428].

HactynHuM HeJIOJIKOM CY4YacHUX [JOCTiKeHb
pobJieM IUBLIBHO-TIPaBOBOI BiTIOBIaILHOCTI € He-
3IATHICTH OaraTbOX HayKOBIIIB OCSTHYTH BeCh (heHO-
MeH TIPaBa, BHACJII/IOK YOTO BOHU BUBUAIOTH OKPEMUI
(bparmeHT MPaBOBOI MIMCHOCTI MO3a HOTO 3B’sI3KaMu
3 iHIMTUMY TIPABOBUMHU SBUIIIAMH, TOOTO 3aMiCTh CHC-
TEMHOTO OCMUCJIEHHST TIPABOBUX SIBUI HAM IPOIIO-
HYETHhCSI (PparMeHTapHUll MiIXiJ, SKUH y KparoMmy
pasi Jiuiie CIoTBOPIOE CITPABKHIM CTaH peveil.

Ha xanb, 3a3Havyeni HeTaTUBHI SBUIIA CTIOCTEPI-
raloThCsl He JIMIle y MUBLIICTHUIY, a i B IHIINX Tajy-
3eBUX IOPUMYHUX HayKaxX, HaBiTh y caMiil Teopii
rpaBa Ta fep:kaBu. K BipHO 3a3Havae A. M. Bennu-
KO, SIKITO Y MUHYJIi CTOJITTS BifGyBasacst 60poThba
LIJTUX HAYKOBUX TIKIJ i HAMPSIMIiB, iX TPOTUCTOSTHHS,

TO CydYacHa IOPHIMYHA HayKa 3/e0iJIbIIoro Hajae
HaM a00 JOBIIHUKOBY JITEpaTypy, IO MiCTUTH HAGIp
MaTepiainy, abo CX0JaCTUYHY, i€ CIp iJe PO YacTKO-
BOCTI, SIKi HE MAIOTh TTO CYTi aHi HAYKOBOTO, aHi MMpakK-
TUYHOTO 3HAYEHH [7].

TakuMm yrHOM, TIEBHOIO MipOIO 3HMIKEHHS SKOCT1
HAyKOBUX JIOCJI/KEHb MOKHA TTOSICHUTH Cy4aCHOIO
npobsieMoro opieHTalii y BesndesHomy ob’emi iH-
dopmanii. Kinbkicts HaykoBux my6srikariiit 36imb-
NIYEThCS BEJIMUYE3HUMM TeMIlaMU. Y TaKUX yMOBaX
06MiH HAYKOBMMMU iJIesIMU CTa€ Bee GBI yCKAagHe-
HuM. Bupimenns wiei npobaemMu HeoOXiAHO IIyKaTn
nepeayciM B opranisanii 36epiraHas Ta aBTOMaTH3a-
1ii monryky iHdopmMaltii Ha MiIcCTaBi BUKOPUCTAHHS
KOMIT IOTePHUX TeXHoorii [8, 387]. Xoua, 3a Besnu-
KUM PaxXyHKOM, XTO XO4Ye OTPUMATH BiATIOBIAHY iH-
dopmariiro, 3aBxau ii orpuMae monpu Oyab-aKi Ie-
PETIKOII.
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Hauibinvw snauyuyi 00caioxcenis 6imuusnanol 10pucnpyoenyii rpynmyomocs na ioeo-
n02ii popmysanns ¢ Ykpaini couianrvioi npasosoi depicasu i zpomMadsHCHKO20 CYCNilb-
cmea. IIpu nobyoosi 10puouuHUX KOHCMPYKUIL 6apmo 36epHymu 0codnusy yseazy Ha ix
adeKeamuicmy, o 00Cs2AEMbCs 34 PAXYHOK 3A00B0LEHHS NEGHUM YMOBAM.

B ocrose nauGonee 3HaAUUMbLX UCCICOOBAHUTI OMEUECMBEHHOU OPUCHPYOCHUUU HA-
x00umcs: u0eonozust PopMUposanus 6 Ykpaune CouUarviozo npasoeozo 20cydapcmed u
epadcoanckozo obuecmea. Ilpu nocmpoenuu opuduveckux Koncmpyxkuuii ciedyem obpa-
mumv 0c060e GHUMANUE HA UX AOCKBAMHOCTILL, KOMOPAs OOCMULACMCSL 34 Cuem Yyoosaen-
sopenUs ONPeOereHHbIM YCIOBUSM.

In a basis of the most significant researches of domestic jurisprudence there is an
ideology of formation in Ukraine a social lawful state and a civil society. Thus at designing
of law constructions it is necessary to pay special attention on their adequacy which is
achieved due to satisfaction to the certain conditions.
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