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I0. B. [HTAHIOK
Xmervnuyprkui incmumym MAYIT

®OPMA LUMBUJILHOTIO NO30BY

B KPMUMIHAJIbLHOMY NMPOLLECI YKPAIHM

Haykosi npaui MAYT1, 2006, sun. 2(14), c. 185-189

AHanizyomocs 3az2aivii NUMAHHS YUELILHO20 N0308Y 8 KPUMIHATILHOMY Npoyeci VK-
painu. Posensdaemocs npobaema cnigsionowenns nopm Kpuminawwno-npouecyanviozo
Kodexcy Yepainu ma I[usinorno-npoyecyaiviozo xodexcy Yxkpainu 6 uacmuni 6UKOpUcman-
nst cm. 119 Husinvro-npoyecyanviozo Kooexcy.

Heo0ximgHicTh BCeOIYHOrO JOCTIIKEHHS Ha CyI0-
BOMY CJIZICTBI 0OCTaBHH, 1[0 BUKJIAAEH] B I[UBIIHO-
MY TI030Bi, BUMarae, mob mo30B 6yB 3asgBJIEHUN 0
MOYaTKy cyzoBoro cuifcTBa. Cy He MOKe TIPAaBUIb-
HO BUPINIUTYA MUTAHHS PO MaifHOBI BUMOTHU TIOTEP-
TJIOTO, SIKITO 11 BUMOTH GY/IyTh BUCYHYTI MICJIST ITPO-
BelleHHS CyZIoBOro ciijfictBa. KpiMm Toro, 1uBiibHUN
1103UBaY, a TAKOXK MiICyTHUHN Y1 IIUBIJIbHUM Bi/IITOBI-
a4y 6yAyTh B IIbOMY pasi mosbaBjieHi MOKJIUBOCTI
OGpaTu akTUBHY y4acTh y AOCTIIKeHHI 06CTaBUH, 110
3aikcoBaHi B IUBIJIBHOMY TI030Bi, Ta 3aXUIIATH CBOI
inTepecu. ToMy BCcTaHOBJIEHE 3aKOHOM TTPABUJIO, 1110
LUBLIBHUI 1I030B MOe OyTH Npen siBJICHUH JIMIIe
IO TIOYATKY CYZI0BOTO CJIIJICTBA, TIOBHICTIO Bi/IMTOBI/IA€
intepecam npasocyas [15, 7118].

IOpuanyHi HACTIAKKM TUBIIBHOTO TIO30BY CIIPH-
YMHSIOTBCS BUXOSUN 3 1X BUKJIAJEHHS Y TTO30BHIN
3asBi, sTKa BUKOHYE (DYHKINIO IOPUAMYHOTO 3ac00y
MOPYIIEHHST TPOIECYaTbHUX BiTHOCUH TPABOBI-
HOBJIEHHS Y KPUMiHAJIBHOMY TIPOIIECI.

[MuTanusa ¢popMu MO30BHOI 3as1BU TIPO BiJIIKOLY-
BaHHs 30UTKiB poskpute y cr. 119 IluBiabHO-TIPO-
necyanbHoro xojaekcy Ykpainn (nani — IIITK Y-
painu). 3oKpemMa 3a3Havya€ThCsl, M0 TTO30BHA 3asBa
MOIAETHCS 10 Cy/ly Y MUCHMOBIiH (hopMi Ta Ma€ Mic-
TATU y co0i Taki gami [19, 45]:

1) HaiiMeHyBaHHS CyAy, 10 SIKOTO MOMAETHCS 3a-

IBa;

2) iM’s1 (HaliMeHyBaHHS ) TO3WBayva i BiAMoBi1ava,
a TaKOXX iM's TIPeJICTABHMKA MO3MBAYa, SKIIO
MMO30BHA 3asBa TIOMIAETHCS TPENCTABHUKOM,
ixHe Miciie IpoKUBaHHS 200 MiCIIE3HAXOIKEH-
Hs1, TONITOBUI iH/IEKC, HOMEP 3ac00iB 3B’s3KY,
SKIIO TaKUI BilOMUIA;

3) 3MicCT MO30BHUX BUMOT;

4) 1IiHY MO30BY 1010 BUMOT MalfHOBOTO XapaKTe-
PY;

5) BUKJa 00CTaBWH, IKMMHU MO3WBa4 06T PYHTO-
BYE CBOI BUMOT'H;

6) HaBe/IeHHS /I0Ka3iB, MO MATBEPIKYIOTh KOXK-
Hy 00CTaBWHY, HassBHICTh MiCTaB JIJIsI 3BiJib-
HEHHS Bifl IOBEJIeHHS BUHHY;

7) nepeJiik TIOKYMEHTIB, 10 MOAAI0THCS 10 3a-
SIBUL.

[IpoBesernM JOCITI/KEHHSAM BCTAHOBJIEHO, IO
(bopMa 1UBITBEHOTO TIO30BY PO KOMITEHCAITII0 MO-
paJIbHOI IITKO/M, 3aIOJISTHOI 3JI0Y4MHOM, HE MOXKe
OyTH Z0CTaTHBHO IIOBHO BU3HAYEHA Ha migcTasi cT. 119
HIIK Ykpainu. TeopeTnuHuil Ta 3HAYHUI TTPAKTHY-
HUI iHTepec 10 ii 3’scyBaHHs CIIOHYKA€E MpOaHai3y-
BAaTU CTPYKTYPY BiIMTOBITHOI TTO30BHOI 3asBU.

Biacue, ¢popMma i cTpyKTypa IIUBIJIBHOTO TIO30BY
PO KOMITEHCAITI 10 MOPAJIbHOI IKO/M TT€BHOIO MipOIO
HaBesleHl y nocranosi Ilnenymy Bepxosnoro Cyny
Vkpainu Big 31 Gepesus 1995 p. 3a Ne 4. ¥V ab6s.1
1. 4 KepiBHOTO pO3’ICHEHHS BKa3aHO Ha 3B’S30K i3
UBIJIBHO-TIPOIECYAIbHOI0 (DOPMOIO 3BEPHEHHS 10
cymy.

3oKkpeMa, y IUBLJIBHOMY I1030Bi IIPO KOMIIEHCA-
1[i10 MOpa/IbHOI KO TOBUHHI OyTH HaBeAeHI Taki
TaHi:

1) HaliMeHyBaHHSI Cya1y, YIIOBHOBa)KEHOTO BUPi-

IITATH TTO030B TI0 CYTi;

2) BU3HAYEHHS CTOPiH MO30BHOTO TPOBAKEHHS
(ix TOuHI Ha3BU Ta OPUANIHI AIPECH );

3) 3MiCT MO30BHUX BUMOT, B SIKUX 3a3HaueHi (hop-
Ma Ta po3Mip KOMIIeHcallil MOPaJIbHOI IKOU Y
MOEHAHHI 3 BUKJIQJIEHHAM MipKYBaHb, 3 SKUX
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BUXO/IUB TIOTEPHiJINM, BU3HAYAIOYU PO3MIP
MailHOBOI KOMIIEHCAIIi];

4) BUKJIaZleHHs 0OCTaBUH CIIPABY, IKAMU II03UBAY
0OIPYHTOBYE CBOI BUMOTH, 30KPEMa, II00 KOM-
TeHcallii MOpaJabHOI IIIKO/IN i3 3a3HAYEHHSIM He-
TTPaBOMIPHUX J[isTHb, 10 ii CIPUYMHUIIN,

5) MOKa3W, M0 CTBEPIKYIOTD TT030B;

6) mignuc mosuBaua, HOro HpeJcTaBHUKA i3 3a-
3HAYEHHSIM JIaTU 3BePHEHHS.

Ile pos’scHenHst pakTUYHO AYOJIIOE 3a3HAYEHY
BUIIle HOPMY IIMBITHHO-TIPOIECYAThHOTO 3aKOHO-
JABCTBa, OKPIM THX 3MiH, 10 BiAOYIMCS 31 BCTYIIOM y
sakonny cuny IIITK Ykpainu iz 18 6epestst 2004 p.

3ayBa)kuMO, 10 BKa3aHe PO3’SICHEHHSI y KPHUMi-
HaJIbHOMY TIPOIleCi, SIK TIPaBUJIO, HE 3aCTOCOBY-
BaJOCh Ta He 3acTocoBYeThecs. Bepxosuuii Cyn
Ykpainu BKaszaB, MO MPHU CJIIAYOMY TPOBAKEHH]
KPUMiHAJbHUX CITPAB TIO30BHI 3asBU TIPO KOMIIEH-
cariifo MKOAN MPUHMAIOThCS Y TOBLIBbHIN Gopmi, 6e3
3a3HavYeHHs aHuX, AKi Bkazani y cT. 137 HIIK (nuni
y c1. 119 IIIK Ykpainn). Ile He cynepeunTh KpruMi-
HaJIbHO-TIPOIIECYATTbHOMY 3aKOHOIABCTBY, OCKIJIbKU
060B’A30K JI0OBEIEHHS XapaKTepy Ta PO3Mipy IKOIH,
3aMO/iSTHOT 3JIOUMHOM, TTOKJIQIEHUH Ha CJidi opra-
Hu [14, 37]. [Ipore 11e cBiAUUTDH PO HETOCKOHAJIE TA
HETOBHE OBOJIO/IIHHS TePeciYyHUMU T'POMa/ISTHAMU
HOPMaMH iHCTUTYTY KOMIIEHCAIlii IKOAUA, O(opM-
JIeHHST 1IUBiJIbHOTO T030BY. [Ipu 11bOMY 3a3HAUMMO,
IO IIeil IHCTUTYT € HOBITHIM [IJII TTPABOBOI CUCTe-
My Yipainu. Tox He AMBHO, 10 HOTEPIi, SKi 6e3
JIOTIOMOTH IOPUCTIiB HaMaraloThCsl BUKOPUCTATH T1eid
CToCi6 3aXUCTy, CTUKAIOTHCSA i3 TPYAHOIAMH TIPH
odopMIIeHH] TTUBIJIBHUX TTO30BiB MPO KOMIIEHCAITIIO
MOPaJIbHOI IKO/IU. Y pe3yJibraTi 3HayHa 4YacTUHA BU-
MOT TIPO KOMTIEHCAITi10 MOPAJIbHOI IIKO/IA HE MICTUTD
KOHKPETHUX JIOKa3iB BUHU [3—7].

Ywunna e 3a vaciB kosmmniaboro CPCP mocra-
HoBa [lnenymy Bepxororo Cyny CPCP Ne 6 Bix
28 tpaBHs 1954 p. “IIpo cymoOBYy MPaKTUKY CTSITHEH-
HS MaTepiaJibHOl INKOIW, 3aIMOisTHOI 3JI0YUHOM”
3BepTajia yBary sIK Ha HeJOJiK, KOJIW, TPUUMAoYn
BijI TOTEPIIZIOTO UM HOTO TIPE/ICTABHUKA 3asIBY TIPO
3aJIydeHHsI /10 CIPaBU SIK IIMBIJTBHOTO ITO3WBayYa,
CJITYi opraHy i cy/[u He BUMAarajau BiJl 3asIBHUKA
o(OpMJIEHHST TIUBIJILHOTO TI030BY BiJMOBITHO 0O
HOPM  ITUBiJIbHO-TIPOIIECYAJTBHOTO 3aKOHO/IABCTBA
[13, 372]. Y nocranosi [1nenymy Bepxosnoro Cyny
Vrpainu Big 31 6epesus 1989 p. “TIpo npakTuky 3a-
CTOCYBaHHSI Cy/laMU YKpaiHM 3aKOHOJIaBCTBA IIPO
BI/ITKO/IyBaHHA MaTepiajbHOI IIKOIU, 3alOisgHOl
3JI04MHOM, 1 CTArHeHHS Oe3IiCTaBHO HaKUTOrO
Maiina” (mami — IToctanoBu) B3arami Hemae Gyib-
SIKUX BKa3iBOK BIJIHOCHO BUMOT, 1110 BUCYBAIOTHCS Y

MO30BHIN 3as1Bi y KpuMiHaIbHiM cripasi. Jluire y 1. 5
[TocTarnoBY MOSCHIOETHCS, IO TTPU PO3TIIS/L TTUBITb-
HOTO TI030BY B KPUMiHAJbHIN CIIpaBi 3 MUTaHb, HE
BperyJboBaHNX KpHUMiHAIBHO-IIPOIIECYATbHUM KO-
JIeKCOM YKpaiHHu, CyJl MOKe KEPYBATUCh Bi/IIIOBIIHU-
mu HopMmamu IIIK Ykpainu.

CrpaBa B TOMY, 110 B KPUMIHAJbHOMY IpOIIECi
MMO30BHI 3aBU NMPAKTUUHO 3aBKAU 0(GOPMIISIOTHCS
3a BizicytHOCTi BuMor y c1. 119 IIIK Ykpainu. Take
craHoBuile 3 opOPMJIEHHSIM MO30BHUX 3aB IOSIC-
HIOETBCST SIK CyO'€KTMBHUMHU TpUYMHAMU  (CJIiaui
Ta CyAJli He BUMAraloTh BiJl 3asiBHUKA O(hOPMJIIEHHS
MMO30BHOI 3asBM BianosigHo 70 cT. 119 IIIIK), Tak i
o6’extuBHMMU. [[0 00’€KTUBHUAX NPUYUH HAJIEKNUTD,
HAIIPUKJIajl, Taka 00CTaBHHA, SIK BIZICYTHICTb Y 3asIB-
HUKa Ha MOMEHT TIPeJT STBJIEHHS TTO30BY TOYHUX BifI0-
MOCTE TIPO XapakTep Ta PO3Mip CIIPUYMHEHOI TITKO-
JIM, & TaKOX IPO BiAmoBizaya. 3BUYAliHO, TTO30BHA
3asBa, B SKiM MeXi MaTepiaabHOI BiJTIOBIZIAIbHOCTI
[UBIJIBHOTO BiZIIIOBI/Ia4ya YiTKO He BCTAHOBJIEHI, MaJIO
JIOTIOMO3Ke ITMBLIBHOMY BIJINIOBiZIauy B 3aXUCTi Bijl
3as1BJIEHOTO T1030BY [12, 65—-66].

Cawme 11i He10JTiKH, CIPUYNHEHT HEYiTKUM (popMy-
JIIOBaHHSAM 3aKOHOJABCTBA, HETaTHBHO BigoOpaska-
IOTBCST Ha TIO3UTUBHOMY PillleHHI IUBITHHOTO MTO30BY
B KpUMiHaJIbHIH cripaBi. 3a3Hau€eHi HEJOJIKU MOKYTh
HOTArTU 32 cO00I0 BIAMOBY B 3a[0BOJIEHHI IO30BY
a060 3a/IMIIATH 32 TO3UBAYEM IIPABO Ha IIPE/ sIBJICHHS
MMO30BY B TIOPS/IKY MWBIJIBHOTO CYZAOYWHCTBA, IO,
3 OZHOTO OOKY, 3aTATYE PO3IJISA CIPaBH, a 3 iHIIO-
ro — IMOKJIQ/Ia€ Ha TMO3MBava J0AATKOBI BUTpaTH (SIK
Bi/IOMO, y KpUMiHAJIbHOMY ITPOIIECi IIMBIJILHUH 11030B
3BIJTbHSETHCS BiJl CTIIATH JIEPKABHOTO MUTA 3T1/THO i3
cT. 28 KITK Ykpainu). Kpim TOr0, HEelo1iK1 Takoi 3a-
SIBU MOKYTb CIIPUUUHUTHU HETIPUEMHI HACIIKY 1 /17151
CHTIYMX OpraHiB: cy6’eKT KPUMIHAIBHOTO TIPOIIECY, B
MPOBA/IPKEHHI SIKOTO 3HAXOUTHCS CIIPaBa, He MOXKe
3aJMIIATY 3asBy M03MBava 0e3 PO3IJIsiLy JIWIIe Ha
Tilf mizicTaBI, 1110 BOHA He BiAmoBizac BumoraMm ct. 119
IIK, BogHOYAC CTiiunii He MOsKe, HATIPUKJIAJ, BKH-
TH 3aXOiB 151 3a0€3MeYeHHs [UBLIBHOTO II030BY,
OCKIJTbKY HEe TOYHO BU3HAUYEeHWH BifmoBizad. Tomy Ha
TIPAKTHUTII CJTITIi TPOTIOHYIOTh ITUBITbHOMY TTO3UBATY
B JIOJIATOK JIO TIEPIIOi 1TO30BHOI 3as1BU TOAATH HOBY
ITO30BHY BUMOTY 3 METOIO YCYHEHHSI HEJOJIIKiB TI0-
mepeHbol, Mo 060B’sI3K0BO TIOTpebyBaTHME JI0/IAT-
KOBUX 3aTpar (hiHaHCOBUX 3acO0iB i yacy y4yacHHKIB
mporttecy [16, 50—-51].

[TT06 YyHUKHYTH TPYAHOIIIIB, HEOOXiIHO BUKOPUC-
TOBYBATHU Yy Bi/IHOCHHAX, IIOB’I3aHUX 13 BITPOBA/)KEH-
HSIM IUBUJIBHOTO II030BY B KPUMIHAJIBHOMY IIpOIleci
Ta He BPETYJIbOBAaHUX KPUMiHAJIBHO-TIPOIIECYaTbHUM
3aKOHOM, Bi/ITIOBiIHI HOPMU IUBIJIBHO-TIPOIECYaTTh-
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HOTO 3aKOHO/1aBcTBA. Hampukiaz, oprasam ciigicTsa
MO’KHA HAJJaTH METOAMYHY PEKOMEH/AIIII0, IO TPU-
MaTl 3agdBy TIPO BU3HAHHS IUBUIBHUM TIO3WBAYEM
MOTPIOHO HE OJHOYACHO 3 BUSHAHHAM 0COGH TIOTEp-
TTiJIOT0, & TI0 MOSKJIMBOCTI /IO 3aBEPIIEHHS TOCYIOBOTO
CIICTBA.

Taki criocTepesxeHHs MiTBEP/KYIOTbCSI BUCHOB-
kamu C. I. ITTumon ta I. M. TombpoBckKoro. Bonn
Bi/I3HAYAIOTH, 1110 BITYM3HSHA TPAKTUKA 3aCTOCYBaH-
HS HOPM iHCTUTYTY KOMIIEHCAIlii NIKOJIU CBIIYUTD
PO Te, M0 HUHI CIIOCTEPITAEThCA TEHJIEHIIIS, KON
y MM030Bax BifICyTHE OOIPYHTYBAHHS XapaKTepy 3a-
TIOIiSTHOT TIIKO/TV TA HE HaBeZleHI KpuTepii BU3HAYeH-
HS CyM, TIpe/SIBIEHUX TIOTEPIIINMU 710 CTATHEHHS
[8,47; 20, 14].

Ha mponec i popmy HanmmcanHs O30BYy HEOOXi-
HO OyJ10 6 3BepHYTH Oi/IbIILY yBary sk 3 OOKY IOTep-
1ijzoro (LUBLIBHOIO I03K1BaYa), TaK i 3 O0OKY OpraHis,
M0 BeAYTh KPUMiHAJBHUI Tpollec, Xo4a 6 Ha Tiit
mizicTaBi, M0 (aKT MOAAHHS TT030BY € IOPUAUYHUM
(akToM BU3HAHHS OCOGH IMBIIBHUM IO3WBAYEM,
a BIATIOBiAHO iHINY 0c00y — BiAmoBigayeM, hakToM
MOPYIIEHHsT TUTaHHS PO 3a6e3MeYeHHsT IUBITbHOTO
1o30By Ta iH. MakTHYHO HaeThCst TIPO Te, 06 0Co-
6a, sIka CKOIJIa 3JI0YKH, BiZINIKOAyBaJia MOTEPIIIOMY
Bz Hel Bci 3aBmani 36uTku i crpaxkganns. To6To 1e
€ pakToM, SIKUi miATBEpAKYE OasKaHHS IOTEPIILIOI
0co0H OTPUMATH KOMIIEHCAIIIIO.

ITepebir Ta eQEeKTUBHICTH II030BHOIO IIPOBA-
SKeHHS [[OZI0 KOMIIeHCAI[il 3aBJAaHO0l MKOAU Oe31o-
CepeTHbO 3aTEKATh Bi/l TOBHOTH Ta BMOTHBOBAHOC-
Ti o30BHOT 3as1Bu. Ile 3BepHeHHsA Mae BimoOpasuTH
BeCh HasIBHUI y MoTepIisoro obear indopmariii mpo
3JI0YMH, XapaKTep Ta 0OCAT 3amoAisHol mKoau. Bi-
3HAYMMO, M0 He OOIPYHTOBAHWX SKOIAHUM YMHOM
[UBILHUX TI030BiB GyJI0 BUsABJIEHO Hebarato. 30K-
peMa, MOTepHiMi IIPOCHUB Yy IMBIJIBHOMY I1030Bi
CTSTHYTHU 3a 3aBJaHy MopaibHy mkoxay 1000 rpH 3
o6BunyBavyenoro B. B. IIpucyHbKo, He 0OrpyHTyBaB-
IITM CBOIO BUMOTY [2].

3ayBakmMoO, IO YCYHYTH 3a3HaueHi HeI0JiKA
MOKYTb JIMIIIE caMi TOTePIiJi. AJuKe HiXTO iHIIWIM,
OKPIM TIOTEPTIIJIOTO, He 3[JaTHUI MMePBUHHO KOHCTA-
TYBaTH 3aNOISTHHS CTPAKIaHb, TIOSCHUTH iX TIPUPO-
11y, IIPOSIBY, OLIHUTH iX 006csr, o i Jae oMy MOXK-
JINBICTh HAJIEXKHO C(OPMYIIOBATH TTO30BHY BUMOTY
II0/I0 KOMIIEHCAllii 1X 32 3aBiany Ikoxy. BapTo 1o-
roautuck i3 BucHoBkoM C. Toporuinoi- AraimakoBoi:
BU3HAYEHHSI MOPaJIbHOI 1KO/H, 11 06cary, popMu i
PO3Mipy IOCTaTHLOI KOMIIEHCAIlil € BUHSATKOBO iH-
JIUBIlyaJTbHUM aKTOM, OCKLIBKU y KOKHOMY KOHK-
peTHOMY BUIAIAKY OOIPYHTOBYIOTHCS BJIACHI CTPaK-
nanus [18, 15].

9

Sk mpaBuIIO, “30BHIIIHINA" OiK 3aIIOAiSTHHSI IMKOAN
MMO3MBAYi BUKJIAAAI0Th JOCTATHHO IIOBHO, 3a3HAYAIOUN
JliSTHHST, IKIMT TIOPYIIEHO TIPABOBU CTaTYC, MOATTh-
Ty TIOBEIHKY MPaBOMOPYITHUKA Ta 06 €KTHBOBaHI
HACJIJIKY JIETIKTY.

Ax BUmAETHCS, MBILIBHI TTO30BU TTPO KOMIIEHCA-
11110 MOPAJIbHOI TITKO/IA MOKYTb He MiCTUTU BKa3iBKU
HAa HOPMHU MaTepiaJibHOTO Ta TPOIECYaJbHOTO Ipa-
Ba, 1110 € JIPKepejiaMu PeryJioBaHHS KOMIIEHcAllil 3a
Mopasbiy mkoxay. M. V. IItedan 3ayBaskye, 1110 1o-
3MBaYeBl JOCTaTHHO BKazaTh (pakTUUYHI 0OCTABUMHU
IIPaBOIIOPYIIEHHS. 3aCTOCYBATH 10 HUX HOPMH 3aKO0-
HO/IABCTBA Ta BCTAHOBUTH HAsIBHICTH CY0 €KTHBHOTO
mpaBa i morpedy y HOro 3axmcTi — Ie 3aBAaAHHS CYLy
[21, 287]. Take GayeHHS BHIAETHCS IIPABUIbHIM.
Bisbiie TOTO, BOHO Y3TOMKYETHCS i3 CITenn(ikoro
MO30BHOTO TIPOBA/KEHHS IIPO KOMIIEHCAI[iI0 MO-
paThHOI NTKOAM, aJ’Ke HOTO MPaBOBe PETryJIIOBAHHS
YCKJIaJIHEHE “DO3TIOPOIIEHICTIO” 3aKOHIB TI0 ITiJIOMY
MacHUBY 3aKOHO/aBCTBa Ykpainu. Tomy nepeciunomy
TPOMAJITHUHY JIyK€ CKJIAQJHO BU3HAYUTHU JIXKEPETIO
MIPABOBOTO PETYJIIOBAHHS 32 HOTO 1TO30BOM.

Inmum  HeponikoM  ohOPMIIEHHST  ITUBIJTBHUX
MIO30BIB TOTEPIIJINMHU € MOCUJIAHHS Ha JOKa3W 3a-
MOISTHHS THIWX BU/IB MKOAU — (Pi3UIHOI UM Mali-
HoBOi. BepxoBuuit Cyx YkpaiHu 3a3HauuB, 110, SK
TIPaBUJIO, BUMOTH ITPO KOMIIEHCAIi 10 MOPAJIbHOI IITKO-
I BUCYBAIOTHCS AOAATKOBO 0 BIMOT TIPO BiAITKO-
IyBaHHs 30uTKiB. [Ipy bOMY OTEpIiNi JOCUTD Yac-
TO MOTUBYIOTh BUMOTH TTPO KOMIIEHCAI[iF0 MOPAThHOI
ITKOTY TIOCUJIAHHSIMU Ha JIOKA3W 3ATTOiTHHS IITKOTA
MaitHy, MOMIJIKOBO BBJKAIOUH, TI[0 caM T0 cobi (hakT
3aMo/iTHHS MallHOBUX 30WTKIB YK€ CBiYUTH TIPO
HasgBHICTh MOpajibHOI IMKoau. Hampukman, morep-
minuit O. I. Ilapyk y nuBiJIbHOMY II030Bi BKa3aB Ha
3aMO/IisIHI HOMY KPaJIi’KKOIO 3 TIPOHUKHEHHSIM Y JKUT-
Jio 36uTku Ha cymy 503 rpu. [Tpu iboMy mroTeprinii
IIPOCUB CTSATHYTH 3 BUHYBATIS 3 TPH MaTepiaiabHOI
mkoau ta 500 rpH MopanbHoi. [To30B Oys0 HiaKOM
3a710BoJieHO [1].

[ToBHOTa BUKJIaMeHHs (DaKTHYHUX OOCTABUH 3a-
TTO/TISTHHST MOPAJIBHOI TITKO/TX, 11 KOHKPETHOTO TIPOSIBY
ICTOTHO BW3HAYa€ MOMATBINNN HAIPIMOK IIPOIIe-
CyaJbHOI JIABbHOCTI, 3yMOBJIIOE JIOJIIO ITUBLIBHOTO
rmo3oBy. OTie, € mifgcTaBu norogutrch i3 A. B. Ky-
kymkinnM i C. Topomyinoro-AranakoBolo, sKi 3a-
3HAUWJIM, 10 TUIbKU HAWIOBHIiIIE BUKJIAJACHHS
(bakTHYHMUX OOCTABWH 3aIOMISTHHS CTPaXkIaHb, 00-
IpyHTYBaHHsI (OPMU Ta po3Mipy OGaxkaHoi KOMIIEH-
calfil /ja€ 3MOry IOTepIIiJIoMy ITOBHICTIO peasi3yBaTu
BignoBigHui cnoci6 saxucty [10, 115; 18, 15].

JlificHo, 3a3Ha4yeHi 0OCTaBUHM, TIO-TIEpIIe, He [03-
BOJISIIOTH BIIMOBUTU Y TPUNHSITTI TIO30BHOI 3as1BU
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Ta TOPYIIEHHI TT0O30BHOTO MPOBAKEHHS; MO-/IPYTe,
He MAIOTh ITi/ICTAaB BIIXWUJIWTW BU3HAYEHI IMOTEPITi-
JuM HopMy Ta po3Mip OaskaHOI KOMIIEHCAIi] SIK He-
0OTPYHTOBAHY.

Ha 3aBepmrenHs 11bOTO aHAJTITUYHOTO JIOCJIiJI-
JKeHHs (hOPMU 1TMBLJIBHOTO TI030BY PO KOMIIEHCA-
1i10 TKOAU y KPUMIHAJIBLHOMY TIPOIIeCi BiZIZBHAYNMO,
110 IOIIJIbHO TTPUEAHYBATH JI0 TIO30BHUX BUMOT T10-
TEpITLJIOrO 0OAATKOBI KJIONOTaHH. JK mpaBuo, 1ie
KJIOIOTAHHS PO 3abe3IeueH s J0Ka3iB Ta MailHOBe
3abe3neueHHsT BUKOHAHHS DIillleHHs 34 3asBJEHUM
TTO30BOM.

3okpeMma, TipoliecyaabHe JTI0Ka3yBaHHS 3aI0/lisTH-
HSI CTpask[aHb, IHAMBILyaabHIX OCOOJIMBOCTEN pea-
IyBaHHS IIOTEPIIJIOr0 MOTPeOyE IPOBEAEHHS CJIij-
quX [iif, ki 6 Zagu 3MOTY BHUSBUTH Ta AOCIiAATH
HeMaTepianbHi (Tak 3BaHi i/ieabHi) CTIN 3JI0UNHY.
Ile MOKHA 3pOOMTH ILLIAXOM JOIUTIB OYEBHIIIB
3JIOYMHY UM iHIIKMX CBifIKiB, 5IKi Oy/yTh BKasaHi mo-
TEPHIINUM y KJIOMOTAHHI PO iXHili BUKJIUK JIJI4 10N~
Ty. Mae ceHc (xoua Ha MPAKTUIl HE 3yCTPIYAETHCS)
KJIOTIOTaHHSI PO eKCIIEPTHE IOCTiKEHHS IICUXIYHO-
T'O CTaHy IOTEPIILJIOrO.

3a HasIBHOCTI JIOCTATHIX ITi/ICTAB BBAXKATH, 1110 Oe3
3aCTOCYBaHHS MAHOBOTO apelTy HEMOKJIUBO BUKO-
HATH pillleHHs 32 IIUBIJIbHUM IT030BOM PO KOMIIEH-
caIlito MKO/M, TTOTEPHIINI Ma€ MPABO MPOCUTH TIPO
3abesnedyeHHs 3asBiaeHol BumMorn (4. 2 cr. 50 KITK
Ykpaian).

[Icuxomoriuno BUTIPABIaHUM BUIAETHCS  KJIO-
MTOTaHHsI TIPO PO3IJISAZ Ta BUPINIEHHS BUMOTH IIPO
KOMITIEHCAIIIIO TIKOAN 6e3 TPUCYTHOCTI MOTEPITiIOT0o
Yy CyZIOBOMY 3acCiJlaHHi, KIO Ile MOXKe /0/IaTKOBO
TPaBMYBATH HOTO IICUXIKY YU MIOICHIOETBCS TIOTAHUM
CTaHOM CcaMOIO4yTTs. Take KJIONOTaHHS BiANOBiAA-
Ji0 6 i mpunucosi u. 2 cr. 291 KITK Ykpainu.

B topuanyuniii siteparypi 6ysia BUCIOBIEHA T1iJ-
KOM CJIyIIHA AyMKa IIPO MpaBo 0coOK 3BEPHYTUCH 3
MTO30BHOI0 BUMOTOTO 1 3a51BOIO IIPO 3JI0YMH OJTHOYAC-
Ho [17,373]. Ile 3yMOBJIEHO TUM, TITO 3T1/THO 3 [T BiJIb-
HUM 3aKOHOJIAaBCTBOM IIPaBO HA MO30B BUHUKAE BiJl
TOTO JH, KOJau ocoba JAi3Hamach 4 MOBMHHA OyJia
JII3HATHUCH PO TIOPYIIEHHS CBOTO mpaBa. HasgBHicTh
JKe B KPUMiHAJTBHO-TIPOIIECYATbHOMY 3aKOHOJABC-
TBI TIOJIOKEHHs, 32 SIKUM IIUBLILHHUIN IT030B MOXKE
O6yTU oAU JIUTIE T/ Yac OCYA0BOTO CJIACTBA i
JIiI3HAHHA 4M CY/IOBOTO PO3TJsALy cipaBu (4. 3 cT. 28
KIIK), To6TO micsist mopyIieHHs KpUMiHAIBHOI cripa-
BU, CTBOPIOE CUTYAIIi10, KOJIU 3JI0YUH 5K I0PUIUIHUN
(hakT TOpPOIKYE MPAaBO 3BEPHYTUCH IO KOMIIETEHT-
HUX OPraHiB i3 3a5BOIO UM MMOBIIOMJIECHHSM IIPO HOTO
BUMHEHHS, ajie He HaJIa€ OTHOYACHO TPAaBO BUMaraTu
BifiKomyBaHHs 36UTKiB. Po3MexyBaHHs y yaci MO-

MEHTIB BUHUKHEHHS 3a3HAUEHUX MPaB, SIK TPABUIb-
Ho 3azHadae C. O. Anekcanapos, € mTydHuM. Kpim
TOTO, HaBeeHe mosoxeHus 4. 3 ct. 28 KIIK mpusBo-
JUTh 0 MOABU PO3OI’KHOCTI B Yaci MiK BUHUKHEH-
HSIM TIPaBa Ha MO30B MiCJs TOPYIIeHHS KPUMiHATb-
HOI CTIpaBM Ta MOYaTKOM Mepebiry CTPOKY MO30BHOI
JTABHOCTI, AKUiT TOUNHAETHCS 3 MOMEHTY, KOJIH 0c00a
misHasack abo MoBMHHA 6GyJa i3HATHUCH MPO BYM-
Henui 3ygounH. I xoua makcumanbHuil 10-meHHUN
CTPOK TiepeBipku 3asB i noBigomiieHb (cT. 97 KIIK)
He TaKUH BiKe i BEJIMKUHN, TPUBAJIII yac MoXKe 3abpa-
TH TIepellaBaHHs 3as8BU 3a HaJeXHICTIO. KpiM TOTO,
y po6oTi IpaBOOXOPOHHUX OpraHis 3adikcoBaHO
Taki HeMOJIKU, IK 3aTATYBaHHS PO3TJLAY 3asB Ta
TTOBi/IOMJIEHb, HECBOEYACHE TIOBIZIOMJIEHHS TIPO pe-
3yJIBTATH PO3TJISIAY 3allikaBJIeHuX ocib, HeoOrpyH-
TOBaHa BiJIMOBA B TIOPYIIEHHI KPUMIHATbHOI CIIPABU.
Ili HeroTiKM MOXKYTH TIPU3BECTH JI0 TOTO, 1O TTPABO
cy6’eKTa BUMaraT KOMIEHCAIII0 3aMOIisTHOT KON
6yze BTpayeHo abo 3 4acoM TOTEPIiJINiA He 3MOKe
OIIMCATU CBOI CTPAK/JAHHS TaK, sIK BiH Bif4yBaB IX
0/1pa3y MiCJs CKOEHHS 3JI0UMHY.

ITi€i 5x mo3utii 1OTPUMYETHCS 1 poCilicbKUiT 3aK0-
nogasenb (4. 2 cr. 29 KIIK Pocii). i posrianam i B
fopuanyHiil gitepatypi [11, 92]. Tomy mu He 3roxaHi
3 TIO3WUIIIEI0 3aKOHOJABIIS, 32 SIKOI IIpes sIBJIE€HHS
IIUBLJIBHOTO TI030BY B KPUMIHAJbHIN CITPaBi MOXKJIIU-
Be Jiutie micsid i mopytenns (4. 3 ct. 28 KITK). /lo-
uinpHo 6ys10 6 BHecTH 3Minn o npoekty KIIK momo
MO>KJIMBOCTI TIOZIAHHS UBITHHOTO TTO30BY 3 MOMEH-
Ty TOPYIIeHHS KPUMiHAJBHOI CIIPaBU [0 TIOYATKY
CYZIOBOTO CJIi/ICTBA.

Buxoasun 3 BUKJIAZEHOTO 3a3HAYNMO, 10 iHCTU-
TYT [HUBiJTBHOTO TI030BY B KPUMiHAJIBHOMY IIPOIIECi
€ KOMILJIEKCHUM TTPABOBUM IHCTUTYTOM, SIKUI HAJIa€
MOJKJIUBICTh BUKOPUCTOBYBATH Y KPUMiHAJIBHO-TTPO-
1ecyajbHOMY TIPOBA/KEHHI HOPMU ITUBIJIBHOTO TIPO-
necy. OHak 171 HalGiIbII TIOBHOTO Ta MPAaBUIBHOTO
3aCTOCYBAHHS IIPAaBOBUX HODM 1 /IJII YHEMOSKJIUB-
JIeHHSI BUHUKHEHHS TIPAaBOBUX KOJI3ili BapTo 6yJi0 6
y KIIK Ykpaiuu nepexbaunty BUMOTH (GOPMH TI030-
BY IIPO BIJIIKOAYBaHHS 30UTKIB YHACIOK 3JI0YIHY,
BPaxOBYIOUM BUMOTH HAYKH i MPAKTUKH.
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Ukraine are considered. The problem of compatibility of norms of the Criminal-remedial
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remedial codes in criminal process rises.

Hagiviwna 11 tpasns 2006 p.

189



