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V]IK 336.279
B. I. IOBEPE;KHUU

Miocpezionanvia Axademis ynpasninis nepconaiom, m. Kuie

HE3AKOHHI Aili Y PA31 BAHKPYTCTBA:
BITYU3HAHUM | BAPYBIDKHUN AOCBIA

Haykosi npaui MAYT1, 2009, sun. 3(22), c. 217-219

Posznsidaiomocs mexanismu npagosozo pezyuiosanis bankpymemea 6 Yxpaini i 3a
pybexcem, 00CrioNcyIOMbCst NPOGIEMU KPUMIHALLHOT 610N06I0AILHOCI 34 He3aKoHHT Oii

Y pasi 6ankpymcemea.

Opnniero 3 mpobJem, 1[0 BUHKUKJIA B TIPOIEC] Tre-
pebymoBy  eKOHOMIKM YKpainu, € OGaHKPYyTCTBO
cy6’ekTiB rocnopapioBanig. OCHOBHUMU IPHYK-
HaMM, 1[0 MPU3BEIU A0 30LIbIIEHHs KiabKocTi (]i-
HAHCOBO HECTIPOMOXKHUX MiATIPUEMCTB, BUSIBUJIN-
Cs1 HETAaTWBHI SIBUIIA B €KOHOMIIlI KPaiHW, 3arajbHe
3HIKEHHS 00CSTiB BUPOOHUIITBA, KPH3a HETITaTEKiB
i, IK HACJIZOK, iCHyBaHHS 3HAYHOI B3a€M03ab0Opro-
BAaHOCTi, HEMTOCKOHAJNICTh 3aKOHOAABCTBA B Tary3i
TOCTIOZIAPCHKOTO TIPaBa Ta MOaTKOBO1 OJITUKH, He-
edexTUBHUN (hiHAHCOBUI MeHeMKMeEHT. KpiMm TOTO,
3pOCTaHHSA KiJIbKOCTI GaHKPYTIB y KpaiHi 3yMOBJIIO-
BaB TOM (DAKT, 110 CTAHOBJICHHSI YKPAITHCHKOTO 1HCTU-
TyTy GaHKPYTCTBa B CHCTEMi €KOHOMIYHOIO Ta TIpa-
BOBOT'O PETYJIIOBAHHS MiIMTPUEMHUIIBKUX BiJIHOCUH
BiZlGyBaJIOCh y TOM Yac, KOJIM KPU3OBI ITPOIECH TTCJIsT
PO3BaJly €ANHOTO 3aTaTbHOAEPKABHOTO HAPOIHOTO-
CIIOJIAPCHKOTO KOMILIEKCY 3 OOKY MOJIOOI JIePIKaBy
Oy abCOMIOTHO HEKEPOBAHUMU. 3aTPUMKA Y 3/iii-
CHEHHI pPeaJIbHUX EeKOHOMIUHMX pedopM, TirmepiH-
(asTis, HeOMIKA B TpWBATH3AIlii, TPOPAXyYHKNA Y
TOZIATKOBIN Ta TPOMIOBO-KPEAUTHIN MOJIITHIT TTPU3-
BEJIH 10 3pOCTaHH MacIITabiB “TiHbOBOI” EKOHOMIKU.
Bracmiziok 110T0 6araTo miAMpUEMCTB CTalu 3apyd-
HUKAM¥ TaKUX YMOB, TOOTO MITYYHUMHU OGaHKPYTaMHU.
A yuMHHe ToToYacHe 3aKOHOAABCTBO OYJI0 To30aBie-
He MexaHi3My, SIKWii Mir OM BiIOKpEMUTH peajibHUX
GaHKPYTIB Bi/Jl MITYYHUX. Y pe3ysbrati 6aHKPYTCTBO
B HaIl} KpaiHi cTaJ0 MAaCOBUM SIBUIIIEM, OXOTTUBIITN
Maif;ke BCIi Tasysi Ta perioHu.

Bignosigno mo cr. 13 Koncruryiiii Ykpainu ne-
pkaBa B3siia Ha cebe 3000B’s13aHHs 3a0e311e4yBaTH
COIIAJIbHY OPIEHTAIlil0 €KOHOMIKHW. B ropuanuHint
gitepaTypi 90-X POKiB MHHYJIOTO CTOJHTTS OOIPYH-

TOBAHO ITi/IKPECIOBAJIOCS, 1[0 TaK 3BaHe “PUHKOBE
CcaMOPETyJIOBaHHSA” He 37[aTHE BUPIIIUTH i€ 3aB/laH-
Hs1. [HCTUTYT GaHKPYTCTBA € OXHUM 3 HANBAKJIMBI-
MTUX iHCTPYMEHTIB TpaHc(opMallii BITYN3HIHOI €KO-
HOMIKU y HAIPSAMi COIliaJIbHO OPIEHTOBAHOI MOJIETI:
Ha Cy4YacHOMY €Talli BiH CTBOPIOE CIPABEIATUBUN
GajlaHC MiK IPUBATHUMU Ta IIyOJiYHUMU iHTEpeca-
MU, 10 3a6e3MeUye SIK CPaBEJIUBE 330BOJEHHS
BHMOT KPEJUTOPIB, TaK 1 3aXUCT iHTepeciB OOPKHUKA
Bi/l HECYMJTIHHUX KPEAUTOPIB 1 36epekeH s cyh’ekTa
TOCIIO/IaPIOBAHHS.

Ha skasib, mpaBoBHil iHCTUTYT GAHKPYTCTBA HUHI
AKTUBHO BUKOPUCTOBYETHCA JIJis1 (DAKTUYHOTO Tiepe-
POBIIOITY BIACHOCTI SIK Ayske e(eKTUBHUN CIOCi6.
3J10umHY, TOB’s13aHi 3 GAHKPYTCTBOM, MAIOTh BUCO-
KUI CTYMiHb CYCHJIbHOI HeGe3eKN: BOHU TIipHBa-
0Th JIOBIPY B TOCHOJAPChKUX B3aEMOBITHOCUHAX,
BIZINITOBXYIOTHh MOTEHITINHUX 1HBECTOPIB, YHACIIOK
YOTO 3MEHIIYETHCS NPUIIUB KaIliTATOBKIAIEHD Y
BiTumsHsiHe BUPOOHMITBO. CaMe TOMY KpPHMiHAJIb-
HO-TIPAaBOBA OXOPOHA BiTHOCWH, TIOB’SI3aHUX i3 He-
CTIPOMOXKHICTIO i GAaHKPYTCTBOM, € BKJIMBOIO CKJIa-
JIOBOI0 MEXaHi3My IIPAaBOBOTO PETYJIOBAHHS IIUX
CYCHIJIbHUX BiJIHOCKH.

3anpoBa/iyKeHHSI KpUMiHATbHOI BiZINOBI/IaIbHOCTI
3a TIOPYIIEHHS PErJaMeHTOBAaHUX TOCIOAAPChKUM
3aKOHO/IAaBCTBOM TIPOIIEYP HEIJIATOCIIPOMOKHOCTI
Ta 6aHKPYTCTBA 6YJI0 3yMOBJIEHE MPUHIUTIOBOIO 3Mi-
HOI0 B YKpaiHi COIiaThHO-eKOHOMIYHUX BiJTHOCHH,
CTAHOBJICHHSIM 1 PO3BUTKOM MEXaHi3MiB PHHKOBOTO
TOCTIOZAPCTBA.

JocmimkeHHst mpobieM KPUMiHAJIbHOI BiAIoBi-
JATBbHOCTI 3a He3aKOHHI Mii y pasi OaHKpPYTCTBa
HeMO)KJIMBe Ge3 3'sICyBaHHsSI ITIPaBOBOI NPUPOIH

© B. L. TTo6epesxuuii, 2009

217



BiTHOCHH, IO PETYJIOIOTHCS 3aKOHOJABCTBOM PO
GaHKPYTCTBO.

Ha cyuyacHoMy etami e€KOHOMIYHOTO PO3BUTKY
YKpaiHu BUOKPEMJIIOIOTH TaKi Il iHCTUTYTy He-
CTIPOMOKHOCTI (GaHKPYTCTBA): 3aI0BOJIEHHST BUMOT
KPeANTOPiB; cTabimisallist MalHOBOTO 060pOTY i pyXy
TIaTeXiB y AepKaBHUIN GI0/KeT; PO36JOKYBaHHS Ka-
HaJIIB IIUPKYJIAIII TOBAaPHUX i TPOMIOBUX MTOTOKIB Y
MaifHOBOMY 00ODOTI; BiIHOBJIEHHS MIATOCIIPOMOSK-
HocTi GopxHMKa 1 36epeskeHHss cyb’ekTa rocroia-
proBauHg [1, 140, 142; 5, 9]. Cporogsi HOpMH TIPO
HECIIPOMOXKHICTh CIIPSIMOBAHI BKe He TiJIbKU Ha 3a-
XHUCT TIPaB KPeIUTOPIB, a I HA 3aXUCT iHTEPeciB iH-
BECTODIB, MpalliBHUKIB, OOPKHUKA Ta €KOHOMIYHOI
CHUCTEeMU JIePKaBU B ILIIOMY.

KpuminampHO-TIpaBOBa  OXOpPOHA  BifIHOCHH,
[OB’I3aHUX 13 HECIPOMOXKHICTIO 1 OAHKPYTCTBOM, €
CKJIAZIOBOIO €IMHOTO TIPABOBOTO MEXAHi3MY PEryJio-
BaHHS IMX BiHOCHH, TOOTO CUCTEMU OPUANIHUX
3ac00iB, OpraHizoBaHKX HAUOLIBII IOCIIJOBHUM YU~
HOM 3 METOIO BIIOPSIIKYBAHHS CYCHiTBHUX BiTHOCHH,
CIIPUSAHHS 3a/[0BOJIEHHIO iHTepeciB cy6’€KTiB mpaBa
[6, 284].

Y cyuyacHuX yMOBax GaHKDPYTCTBO IIIPUEMCTE
CIIPUSIE 3POCTAHHIO MacITabiB “TIHBOBOI €KOHOMI-
Kn”, OCKIJIBKY € OZHUM i3 3ac06iB KPUMIHAJIBHOIO
YXWJIEHHS BiJl CIJIATU TOJATKiB, a TAaKOK OJHUM i3
METO/iB TinboBOI npuBarusaii. Cycminipna Hebesme-
Ka 37104nny, nepegdavenoro cr. 221 Kpuminaabaoro
konekcy Yipainu 2001 p. (KKY) “Hesakonni aii y
pasi GaHKpyTCTBA”, TIOJSTAE B TOMY, IO 3aBIAETHCS
MarepiajbHa MTKO/Ia KPEANTOPaM, MparliBHUKAM ITi/l-
MIPUEMCTBA, KOHTPATE€HTaM i Iep>KaBi.

[IpeameTom 3sounny TyT €: 1) Malino; 2) MaliHOBI
0060B’s13k1; 3) BIiZOMOCTI TIpO MailHO; 4) TOKyMeH-
TH, AKi BiZo6pakaloTh TOCHOAAPCHKY Ta (PiHAHCOBY
JISJIBHICTD.

Ha nymKy nesikmx HayKOBIIB, IIpM BU3HAYEHHI
CKJIJly 3JI04MHY “He3aKOHHI /i y pasi 6aHkpyTcTBa”
YKpalHChbKUI 3aKOHO/IaBellb He JI0TPUMAaBCs OJTHOTO
13 3araJIbHOBU3HAHUX TIPUHIIUIIB KpUMiHami3aIlil
JlisTHB, a caMe TMOBHOTHU ckJiay 3sounHy [2]. Ile mo-
SICHIOETBCST TUM, 1110 HAYKOBIlI CTaBJSATH il CYMHIB
CyCTibHy Hebe3MmeKy MPUXOBYBAHHS OOPKHIKOM
cBOiX 000B’13KiB mepen kpeguTopaMu. OCKiIbKi 1
Jlist He CIIPSIMOBaHA Ha 3MEHIIIEHHSI KOHKYPCHOI Mach
6Op KHUKa, BOHA He 3/1aTHa BPa3UTH iHTEPECH KPeIn-
TOPIB, 1[0 BXOJATH Y CTPYKTYPY 06’ €KTa PO3TJIALyBa-
Horo 30unny. /{o peui, y ct. 195 KK PO rosoputscs
PO TIPUXOBYBaHHS He MalHOBUX 0O0B’A3KIB, a Maii-
HOBUX 3000B’s13aHb (POCIHCHKOI0 MOBOIO — “UMY-
IecTBeHHbIE 06s13aTesbeTBA”), @ 3 IUBIIbHO-TTPABO-
BOI TOYKHU 30PY CTOPOHM 30008 sI3aHHST MOKYTh MaTH

K 000B’a3KH, Tak i npasa. OTKe, BUPINIEHHS [[HOTO
TMUTAHHSI MOXKJINBE IBOMA MIJIAXaMIT: 60 3aMiHUBIITN
TepMiH “000B’s13Ku” MOHATTAM “3000B sa3anHs”, 260
noropHUBIIM ucriosutiio cr. 221 KKY oxkpemoro
BKa3iBKOIO Ha TPUXOBYBAHHS BiAMOBIIHOI 0CO60I0
He JInIle MaiiHa, a U MAlTHOBUX TIPaB.

O6’ekTBHA CTOPOHA aHAMI30BAHOTO 3JIOYMHY
MOJISATa€ Yy BUYMHEHH] CIeI[iabHuM Cy0'€KTOM y pasi
GaHKPYTCTBA OJHOTO 3 HACTYITHUX JisiHb, BKa3aHUX
y aucnosutii ct. 221 KKY ansrepratusHo, mpote
YaCTKOBO TIOB'SI3aHUX MiXk coboio: 1) mpuxoByBaH-
Hs MaliHa; 2) IPUXOBYBaHHS MalHOBUX 0OOB SI3KiB;
3) IpUXOBYBaHHS BiIOMOCTEN MPO MaliHO; 4) Tie-
pemaHHs MaifHa B iHIE BOJIOAIHHSI, 5) BiAUysKeHHS
Malina; 6) fioro 3sHUNIEHHS; 7) dhasbcudikallis 10Ky-
MEHTIB, SIKi BiZoOpaskaroTh roCIogapchbKy un (iHaH-
COBY [iSIIbHICTD; 8) MPUXOBYBaHHS TaKUX JTOKYMEH-
TiB; 9) iX 3HUIIEHHS [4].

Ha Bizmminy Bij 3akoHomaBCTBa 6araThOX IHIINX
KpaiH, CKJIaJ| 3JI04MHY MOOYI0BaHUH STK MaTepiaib-
HUil (BUpillIaibHe 3HAYE€HHS Ma€ CIIPUYMHEHHS “Be-
JIMKOI MaTePiaibHOI IKOIU KPEAUTOPaM i iepskasi”).
Aute icHy104HMil KpUTepiil y BUIVISII HEOIOJATKOBY-
BAHOTO MIHIMYMY [IOXOiB TPOMAISIH, PO3MIp SIKO-
TO TOCTIMHO 3POCTAE, € PIZHUM MIOZO UCIO3UIIIN
ta cankuiii crareii KKY, mo po6urh HEMOKINBOIO
e(eKTUBHY KPUMiHATBHO-TIPABOBY OXOPOHY TOCIO-
JIAPChKUX BiJTHOCWH BiJ/l 37IOUMHHUX TIOCSITAHb.

OG0B’ 13KOBOI0  03HAKOIO 00’€KTHBHOI CTOPOHM
3ounny, nepegbadernoro cr. 221 KKY, € o6cranos-
Ka, sIKa OIIMCYEThCS CJIOBaMU “y pasi baHKpyTcTBa”.
Tobro mistanst, 3a3naveni y cr. 221 KKY, ne taruyTh
KPUMIiHAJIbHOI BiITOBITATBHOCTI, STKIITO BOHW BUMHEHI
10 BUHECEHHS OCTAHOBM TIPO BU3HAHHS GOPIKHUKA
GaukpyToM. OTKe, 3 METOIO YCYHEHHS CYIepeqHoc-
Teil TOHATIHOTO amapary HeoOXifHO MOHSTTS “y
pasi GankpyTcTBa” 3aMiHUTH y aucnosuiii cr. 221
KRKY ditkum dhopmymoBaHHSIM “TiC/s TOPYIIEHHS
NPOBA/KEHHHA y crpasi npo Gaukpyrcrso”. B 3a-
KOHOJABCTBI 6araThbox KpaiH MPOIeCyanbHOIO Tepe-
JIyMOBOIO JIJII TIPUTSITHEHHST /10 BiATIOBiZIaTbHOCTI 32
3JIOYMHM, TIOB’sI3aHi 3 GAHKPYTCTBOM, € TI0YaTOK ITPO-
BaJ’KEHH: Y CIIPaBi PO HECTIPOMOXKHICTb.

Hampuknan, moBYaNbHUM BUTJSANAE  KPUMi-
HambHO-TIpaBoBUN nocBin [IBetiapii. ¥ miii kpaiui
000B’I3KOBOIO 0O3HAKOIO CKJIA/MIB 3JIOUUHIB “Iax-
paiicbKuii KOHKYPC 1 IIaXpaicTBO, MOB’s3aHe 3 Ha-
KJIQJQHHSIM aperity Ha Maitno Gopskuauka” (ct. 163
Kpuminanbuoro kozpekcy IllBeitrapii), “sanomisu-
HS TIKOAM KPEAUTOPY ILJISXOM 3HUIIEHHS MaiiHa”
(ct. 164 3aznavenoro Kogekcey), “6esrocrnogapHicts”
(ct. 165 Konekcy) i “HeBMKOHaHHST 000B SI3KiB 110 Be-
nenuio Oyxraarepcbkoro obyiky” (cr. 166 Kogexcy)
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€ BUMHEHHS BIANOBIAHWX MisTHH 000010, MOA0 IKOI
BIZIKPUTO KOHKYPC ab0 BUCTABJIEHO OBIZIKY TIPO He-
3aJI0BOJIEHHS TIpeTeH3il (0OCTaHHE Ma€ Miclle TIPU Ha-
KJIaJlaHHi apelTy Ha MaliHO OOP/KHUKA).

Hesakonni il y pas3i 6aHKPyTCTBa MOXKYTH TIOE/-
HYBaTHUCh i3 BUMHEHHSIM IHIIMX KPUMIHAIBHUX TI0-
cdraHb, HAINPUKJAA, 3JIOYMHIB TPOTH BJACHOCTI,
ojlepskaHHs xabapy, YXUJIEeHHs BiJl OMOAATKYBaHHS,
y 3B’S13Ky 3 UMM /lii BUHHOTO y TaKUX BUMAIKAX CJIi]L
KBaJi(hiKyBaTH 3a CyKyITHICTIO 3JI0YNHIB.

Cy6’eKT 3JI04MHY, IO PO3IIASAMAETHCSA, € CIie-
mianpauM. Ile Mose 6yTH rpoMagssHUH — 3aCHOBHUK
ab0 BJacHUK Cy0’€KTa TOCIIOZAPCHKOI AiS/ILHOCTI,
CTOCOBHO $SIKOTO BHHECEHO YXBAJy TOCIIONAPCHKOTO
CyZly TIPO TIOPYIIEHHS Y CTIPaBi PO GAHKPYTCTBO; T1€
cayk60Ba 0coba TAKOTO rOCHOAAPIOIYOro Y6 eKTa.
Ha cporosmni nuTanHs PO MOKJIUBICTD TTPUTATHEH-
HsT apbITPaKHUX KEPYIOUHX 34 IEI0 CTaTTEIO € JINC-
KyciftauM [3].

I3 cy6'€KTUBHOI CTOPOHM 3JIOYWH YMUCHWIA,
MCUXIYHE CTaBJEHHSI 710 HACTIKIB Moxke OYTH sIK
YMUCHUM, TakK i HeoOepesKHUM. AJjie JIOBECTH BUHY
3JIOBMUCHUKIB He 3aBKIU BIacThca. Maiiske HEMOXK-
JINBO BCTAHOBUTU TPUUYMHHO-HACJIJIKOBUI 3B’S30K
MIXK IETKMMU TOCITOIAPChKUMU OTIePaIlisiMU TTiIITPHU-
€MCTBA, MOro IMOMAJBIINM TSIKKUM CTAaHOBHILEM 1
MarepiaJabHuM 30aradeHHsIM OKpPeMux ocib 3a paxy-
HOK IThOTO.

Orxe, BpaxOBYIOUH Te, 1[0 ChOTO/IHI iIHCTUTYT He-
CITIPOMO’KHOCTI CTaB IHCTPYMEHTOM B PYKax Pi3HUX
3JOYMHHNX (HiHAHCOBUX YTPYIIOBaHb, YKPAiHCHKO-
MY 3aKOHOJABII0 BAPTO BCTAHOBHUTHU OiJbII YiTKi Ta
00’ €KTUBHI KpUTEPii /IJIsT BUSHAYEHHS CTYIIEHS “3J10-
YMHHOCTI” B JSIHHAX OCib, MOB’SI3aHUX 3 MPOIIEY-
poio GaHKPYTCTRA.

=
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Yipaincore 3axonodascmeo mae nompeby 6 Giivw UIMKUX 1 36ANCCHUX KPUMEPIAX
Kpuminanvoi eionosioanvrocmi 3a 6anxpymemeo. lpu ecmanosnenni yux xpumepiie 0o-
YLIOHO ONUPATRUCS. HA NOSUMUGHUU 00C6I0 THUX depcas.

Yipauncroe saxonodamenncmeo nyjcoaemcst 6 601ee YeMKUX U B36CULCHHBIY KpUme-
PUSIX Y207108HOT omeemcmeenHocmu 3a bankpomcemeo. lpu ycmanosienuu smux kpume-
pues yerecoodbPasHo ONUPAMbCS HA NOJONCUMENLHLL ONbIM OPY2UX 20CYIapcme.

The Ukrainian legislation requires more accurate and weighed criteria of the criminal
liability for bankruptcy. At establishment of these criteria it is expedient to lean against
positive experience of other states.
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